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The  History  of  Institutions  cannot  be  mastered, — can 
scarcely  be  approached, — without  an  effort.  It  affords  little 
of  the  romantic  incident  or  of  the  picturesque  grouping  which 
constitute  the  charm  of  Histoiy  in  general,  and  holds  out 
small  temptation  to  the  mind  that  requires  to  be  tempted  to 
the  study  of  Truth.  But  it  has  a  deep  value  and  an  abiding 
interest  to  those  who  have  courage  to  work  upon  it.  It 
presents,  in  every  branch,  a  regularly  developed  series  of  causes 
and  consequences,  and  abounds  in  examples  of  that  continuity 
of  life,  the  realisation  of  which  is  necessary  to  give  the  reader 
a  personal  hold  on  the  past  and  a  right  judgment  of  the 
present.  For  the  roots  of  the  present  lie  deep  in  the  past, 
and  nothing  in  the  past  is  dead  to  the  man  who  would  learn 
how  the  present  comes  to  be  what  it  is.  It  is  true,  Consti- 
tutional History  has  a  point  of  view,  an  insight,  and  a  language 
of  its  own ;  it  reads  the  exploits  and  characters  of  men  by 
a  different  light  from  that  shed  by  the  false  glare  of  arms, 
and  intei-prets  positions  and  facts  in  words  that  are  voiceless 
to  those  who  have  oiUy  listened  to  the  trumpet  of  fame.  The 
world's  heroes  are  no  heroes  to  it,  and  it  has  an  equitable 
consideration  to  give  to  many  whom  the  vordict  of  ignorant 
posterity  and  the  condemning  sentence  of  events  have  con- 
isigned  to  obscurity  or  rbproach.  Without  some  knowledge 
of  Constitutional  History  it  is  absolutely  impossible  to  tlo 
justice  to  tlie  characters  and  positions  of  the  actors  in  tlio 
great  drama  ;  absolutely  impossible  to  understand  tlie  origin 
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of  parties,  tlie  development  of  principles,  the  growth  of  nations 
in  spite  of  parties  and  in  defiance  of  principles.  It  alone  can 
teach  why  it  is  that  in  politics  good  men  do  not  always  think 
alike,  that  the  worst  cause  has  often  been  illustrated  with  the 
most  heroic  virtue,  and  that  the  world  owes  some  of  its 
greatest  debts  to  men  from  whose  very  memory  it  recoils. 

In  this  depai-tment  of  study  there  is  no  portion  more  valu- 
able than  the  Constitutional  History  of  England. 

I  would  fain  hope  that  the  labour  spent  on  it  in  this  book 
may  at  least  not  repel  the  student,  and  that  the  result  may 
not  wholly  disappoint  those  friends  in  England,  Gemany  and 
America,  by  whose  advice  it  was  begun,  and  whose  sympathy 
and  encouragement  have  mainly  sustained  me  in  the  under- 
taking. To  them  I  would  dedicate  a  work  Avhich  must  stand 
or  fall  by  their  judgment.  And  I  would  put  on  record  my 
grateful  feeling  for  the  unsparing  good  will  with  which  my 
work  in  other  departments  has  been  hitherto  welcomed.  A 
more  special  debt  I  would  gladly  acknowledge  to  the  two 
Scholars  who  have  helped  me  with  counsel  and  criticism 
whilst  passing  the  book  through  the  Press ;  to  whom  I  am 
specially  drawn  by  their  association  with  my  early  Oxford 
ambitious,  and  whose  patient  kindness  an  acquaintance  of  now 
nearly  thirty  years  has  not  exhausted. 


Kettel  Hall, 
Christmas  Batj,  1873. 
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CHAPTER  I. 


IKTRODUCTION. 

1.  Constitutional  History. — 2.  Its  German  origin  : — in  France. — 3.  In 
Spain. — 4.  In  Germany. — 5.  In  England. — 6.  Analogy  of  Langu<age. — 
7.  Oflieligion. — 8.  Of  Law. — 9.  Result  of  the  comparison. 

1.  The  growth  of  the  Entflish  Constitution,  which  is  the  Elements  of 

1  1-11  1  <•  Constitu- 

subject  of  this  book,  is  the  resultant  of  three  forces,  whose  tiouai  life, 
reciprocal  influences  are  constant,  subtle,  and  intricate.  These 
are  the  national  character,  the  external  liistory,  and  the  insti- 
tutions of  the  people.  The  direct  analysis  of  the  combination 
forms  no  portion  of  our  task,  for  it  is  not  xmtil  a  nation  has 
arrived  at  a  consciousness  of  its  own  identity  that  it  can  be 
said  to  have  any  constitutional  existence,  and  long  before  that 
moment  the  three  forces  have  become  involved  inextricably  ; 
the  national  character  has  been  formed  by  the  course  of  the 
national  history  quite  as  certainly  as  the  national  history  has 
been  developed  by  the  working  of  the  national  character  ;  and 
the  institutions  in  which  the  newly  conscious  nation  is  clothed 
may  be  either  the  work  of  the  constructive  genius  of  the 
growing  race,  or  simply  the  result  of  the  discipline  of  its 
external  history.  It  would  then  be  very  rash  and  unsafe  to 
attempt  to  assign  positively  to  any  one  of  the  three  forces  the 
causation  of  any  particular  movement  or  the  origin  of  any  par- 
ticular measure,  to  the  exclusion  of  tlie  other  two  ;  or  to  argue 
back  from  result  to  cause  without  allowing  for  the  operation  of 
other  co-ordinate  and  reciprocally  acting  factors. 

Rut  it  docs  not  follow  tliat  cautious  speculation  on  questions  Preliminary 
of  interest,  which  are  in  themselves  prior  to  the  starting  point, 
would  be  thrown  away  ;  and  some  such  must  ncces.^nrily  l)c  dis- 
cussed in  order  to  complete  the  examination  of  the  subject  in  its 
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integrity  by  a  comparison  of  its  development  with  the  corre- 
sponding stages  and  contemporary  phenomena  of  the  life  of 
other  nations.  Of  these  questions  the  most  important,  and 
perhaps  the  only  necessary  ones,  for  all  minor  matters  may  be 
comprehended  under  them,  are  those  of  nationality  and  geo- 
graphical position  ; — who  were  our  forefathers,  whence  did  they 
come,  what  did  they  bring  with  them,  what  did  they  find  on 
their  arrival,  how  far  did  the  process  of  migration  and  settle- 
ment affect  their  own  development,  and  in  what  measure  was  it 
indebted  to  the  character  and  previous  history  of  the  land  they 
colonised  1 

Germanic  Such  a  form  of  stating  the  questions  suggests  at  least  the 
origin  of  the  ,  „    ,  rr.,  ,•  i  ,     •  •  , 

English.      character  of  the  answer.    The  English  are  not  abongmal,  that 

is,  they  are  not  identical  with  the  race  that  occupied  their  home 
at  the  dawn  of  history.  They  are  a  people  of  German  descent 
in  the  main  constituents  of  blood,  character,  and  language,  but 
most  especially,  in  connexion  with  our  subject,  in  the  possession 
of  the  elements  of  primitive  German  civilisation  and  the  common 
germs  of  German  institutions.  Tliis  descent  is  not  a  matter  of 
inference.  It  is  a  recorded  fact  of  historj"^,  which  those  charac- 
teristics bear  out  to  the  fullest  degree  of  certainty.  The  con- 
sensus of  historians,  placing  the  conquest  and  colonisation  of 
Britain  by  nations  of  German  origin  between  the  middle  of  the 
fifth  and  the  end  of  the  sixth  century,  is  confirmed  by  the 
evidence  of  a  continuous  series  of  monuments.  These  show  the 
unbroken  possession  of  the  land  thus  occupied,  and  the  gi-owth 
of  the  language  and  institutions  thus  introduced,  either  in  purity 
and  unmolested  integrity,  or,  where  it  has  been  modified  by 
antagonism  and  by  the  admixture  of  alien  forms,  ultimately 
vindicating  itself  by  eliminating  the  new  and  more  strongly 
developing  the  genius  of  the  old.' 

InAuenceof  2.  The  four  great  states  of  Western  Christendom — England, 
the  Ger-  .      "  ... 

manicraoes  France,  Spain,  and  Germany — owe  the  leading  principles  whicli 

generally,     are  worked  out  in  their  constitutional  history  to  the  same 

source.    In  the  regions  which  had  been  thoroughly  incorporated 

with  the  Roman  empire,  every  vestige  of  primitive  indigenotis 

cultivation  had  been  cruslicd  out  of  existence.    Roman  civilisa- 
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tion  in  its  turn  fell  before  the  Germanic  races  :  in  Britain  it 
had  perished  slowly  in  the  midst  of  a  perishing  people,  who  were 
able  neither  to  maintain  it  nor  to  substitute  for  it  anything  of 
their  own.  In  Gaul  and  Spain  it  died  a  somewhat  nobler  death, 
and  left  more  lasting  influences.  In  the  greater  part  of  Germany 
it  had  never  made  good  its  ground.  In  all  four  the  constrac- 
tive  elements  of  new  life  are  barbarian  or  Germanic,  though 
its  development  is  varied  by  the  degrees  in  wliich  the  original 
stream  of  influence  has  been  turned  aside  in  its  course,  or 
afiected  in  purity  and  consistency  by  the  infusion  of  other 
elements  and  by  the  nature  of  the  soil  through  which  it  flows. 

The  system  which  has  for  the  last  twelve  centuries  formed  the  Constitu- 
history  of  France,  and  in  a  great  measure  the  character  of  the  tory  of 
French  people,  of  which  the  present  condition  of  that  king- 
dom is  the  logical  result,  was  originally  little  more  than  a 
simple  adaptation  of  the  old  German  polity  to  the  govern- 
ment of  a  conquered  race.  The  long  sway  of  the  Eomans 
in  Gaul  had  re-created,  on  their  own  principles  of  adminis- 
tration, the  nation  which  the  Franks  conquered.  The  Franks, 
gradually  uniting  in  religion,  blood  and  language  Avith  the 
Gauls,  retained  and  developed  the  idea  of  feudal  subordina- 
tion in  the  organisation  of  government  unmodified  by  any 
tendencies  towards  popular  freedom.  In  France  accordingly 
feudal  government  runs  its  logical  career.  The  royal  power, 
that  central  force  which  partly  has  originated,  and  partly  owes 
its  existence  to  the  conquest,  is  first  limited  in  its  action  by  the 
very  agencies  that  are  necessary  to  its  continuance ;  then  it  is 
reduced  to  a  shadow.  The  shadow  is  still  the  centre  round  which 
the  complex  system,  in  spite  of  itself,  revolves  :  it  is  recognised 
by  that  system  as  its  solitary  safeguard  against  disruption,  and 
its  witness  of  national  identity  ;  it  survives  for  ages,  notwith- 
standing the  attenuation  of  its  vitality,  by  its  incapacity  for  mis- 
chief. In  course  of  time  the  system  itself  loses  its  original 
energy,  and  the  central  force  gradually  gathers  into  itself  all  tlio 
members  of  the  nationality  in  detail,  thus  concentrating  all  the 
powers  which  in  earlier  struggles  they  had  won  from  it,  and 
incorporating  in  itself  those  very  forces  which  the  feudatories 
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had  imposed  as  limitations  on  the  sovereign  power.     So  its 

Changes  in   character  of  nominal  suzerainty  is  exchanged  for  that  of  absolute 

the  consti-  .  i     t  i  i 

tiition  of      sovereignty.    The  only  checks  on  the  ro}'al  power  had  been  the 

feudatories ;  the  crown  has  outlived  them,  absorbed  and  assimi- 
lated their  functions  ;  but  the  increase  of  power  is  turned  not 
to  the  strengthening  of  the  central  force,  but  to  the  personal 
interest  of  its  possessor.  Actual  despotism  becomes  systematic 
tyranny,  and  its  logical  result  is  the  explosion  which  is  called 
revolution.  The  constitutional  history  of  France  is  thus  the 
summation  of  the  series  of  feudal  development  in  a  logical 
sequence  which  is  indeed  unparalleled  in  the  history  of  any 
great  state,  but  which  is  thoroughly  in  harmony  with  the  national 
Tiie  working  chai'acter,  forming  it  and  formed  by  it.  We  see  in  it  the 
feudalism.  German  system,  modified  by  its  work  of  foreign  conquest  and 
deprived  of  its  home  safeguards,  on  a  field  exceptionally 
favourable,  prepared  and  levelled  by  Roman  agency  under  a 
civil  system  which  was  capable  of  speedy  amalgamation,  and 
into  whose  language  most  of  the  feudal  forms  readily  translated 
themselves. 

Kindred         3.  In  Spain  too  the  permanenc;)^  of  the  Germanic  or  of  the 

influences        .  .  «  cin        i-       -  i 

of  the  Guths  kindred  Visigothic  influences  is  a  fact  oi  the  first  historical 

and  other      .  ,  i         ,   ,     ,  ^        •  t 

races  in       importance.    Here,  upon  the  substratum  oi  an  mtligenous  race 

conquered,  crushed,  re-created,  remodelled  into  a  Roman  province 
more  Roman  than  Rome  itself,  is  superinduced  the  conquering 
race,  first  to  ravage,  then  to  govern,  then  to  legislate,  then  to 
unite  in  religion,  and  lastly  to  lead  on  to  deliverance  from 
Moorish  tjTanny.  The  rapidity  with  which  Spanish  history 
unfolds  itself  enables  us  to  detect  throughout  its  course  the 
identity  of  the  ruling,  constructive  nationality.  The  Visigothic 
element  is  kept  to  itself  at  first  by  its  heresy ;  before  the  new- 
ness of  its  conversion  has  given  it  time  to  unite  with  the 
conquered  nation,  it  is  forced  into  the  position  of  a  deliverer. 
The  Moorish  conquest  compels  union,  sympathy,  amalgamation, 
but  still  leaves  the  apparatus  of  government  in  the  hands  of  the 
Visigothic  kings  and  nobles  ;  the  common  law,  the  institutions, 
the  names  are  Germanic.  Although  the  liistory  of  Spain,  a 
crusade  of  seven  centuries,  forces  into  existence  forms  of  civil 
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life  and  expedients  of  administration  which  are  peculiar  to  itself, 
they  are  distinctly  coloured  by  the  pertinacious  freedom  of  the 
primitive  customs ;  the  constitutional  life  of  Castille  is,  in 
close  parallel  or  in  marked  contrast,  never  out  of  direct  relation 
with  that  of  Germany  and  England,  as  that  of  Aragon  is  with 
French  and  Scottish  history.  To  a  German  race  of  sovereigns 
Spain  finally  owed  the  subversion  of  her  national  system  and 
ancient  freedom. 

4.  In  Germany  itself,  of  course,  the  development  of  the  prirai-  General 
tive  polity  is  everywhere  traceable.  Here  there  is  no  alien  race,  German 
for  Germany  is  never  conquered  but  by  Germans ;  there  is  much  tional 
migi"ation,  but  thei'e  is  much  also  that  is  untouched  by  migration  : 
where  one  tribe  has  conquered  or  colonised  another,  there  feudal 
tenure  of  land  and  jurisdiction  prevails  :  where  the  ancient  race 
remains  in  its  old  seats,  there  the  alod  subsists  and  the  free 
polity  with  which  the  alod  is  inseparably  associated.  The 
imperial  system  has  originated  other  changes  ;  there  are  Swabians 
in  Saxony,  Saxons  in  Thuringia :  feudal  customs  in  each  case 
follow  the  tenure,  but  where  the  feod  is  not,  there  remains  the 
alod,  and  even  the  village  community  and  the  mark.  In  the 
higher  ranges  of  civil  order,  a  mixed  imperial  and  feudal  organ- 
isation, wliich  like  the  Spanish  has  no  exact  parallel,  retains  a 
varying,  now  substantial,  now  shadowy  existence.  The  imperial 
tradition  has  substituted  a  fictitious  for  a  true  bond  of  union 
among  the  four  nations  of  the  German  land.  To  the  general  reader 
the  cons^titutional  struggle  is  merely  one  of  nationality  against 
imperialism;  of  the  papal  north  against  the  imperial  south; 
but  under  that  surface  of  turmoil  the  lower  depths  of  national 
life  and  constitutional  organism  heave  constantly.  Bavaria, 
Saxony,  Franconia,  Swabia  have  their  national  policy,  and  pre- 
serve their  ancient  modifications  of  the  still  more  ancient  customs. 
Tbe  weakiiCHH  of  tlio  imperial  centre,  the  absence  of  central  legis- 
lature and  judicature,  allows  the  continued  existence  of  the  most 
primitive  forms;  tlie  want  of  cohesion  prevents  at  once  their 
dev(;l()i)nicnt  and  their  extinction.  So  to  deeper  study  the  won- 
derful fertility  and  variety  of  the  local  institutions  of  Germany 
presents  a  field  of  work  bewildering  and  even  wearying  in  its 
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abundance  :  and  gi'eat  as  might  be  the  reward  of  penetrating  it, 
the  student  strays  off  to  a  field  more  easily  amenable  to  philo- 
sophic treatment.  The  constitutional  liistory  of  Germany  is  the 
hardest,  as  that  of  France  is  the  easiest,  subject  of  historical 
study.  As  a  study  of  principles,  in  continuous  and  uniform 
development,  it  lacks  both  unity  and  homogeneousness. 
Constitu-  ^'  England,  although  less  homogeneous  in  blood  and  character, 
Histo'i-y  a        niore  so  in  uniform  and  progressive  growth.  The  verj'  diversity 

development  of  the  elements  which  are  united  within  the  isle  of  Britain  serves 
or  (jrennanic 

principles  in  to  illustrate  the  strength  and  vitality  of  that  one  which  for  thirteen 

comparative  .       .  ... 

purity.  hundred  years  has  maintained  its  position  either  unrivalled  or 
in  victorious  supremacy.  If  its  history  is  not  the  perfectly  pure 
development  of  Germanic  principles,  it  is  the  nearest  existing 
approach  to  such  a  development^.  England  gained  its  sense  of 
unity  centuries  before  Germany  :  it  developetl  its  genius  for 
government  under  influences  more  purely  indigenous  :  spared 
from  the  curse  of  the  imperial  system  and  the  Mezentian  union 
with  Italy,  and  escaping  thus  the  practical  abeyance  of  legisla- 
tion and  judicature,  it  developed  its  own  common  law  free  from 
the  absolutist  tendencies  of  Roman  jm'isprudence  ;  and  it  grew 
equably,  harmoniously,  not  merely  by  virtue  of  local  effort  and 
personal  privilege. 

Satefof"*^'  In  the  four  great  nationalities  the  Germanic  influence  is  the 
Europe.       dominant  principle  :  in  England,  Germany  and  France  directly  ; 

whilst  in  Spain  all  formative  jjower  is  traceable  to  the  kindred 
Gothic  rule.  The  smaller  states  share  more  or  less  in  the  same 
general  characteristics ;  Portugal  with  Spain  ;  Scandinavia  with 
Germany  and  England,  with  whose  institutions  it  had  originally 
everything  in  common,  and  whose  development  in  great  things  and 
in  small  it  seems  to  have  followed  with  few  variations,  translating 
Italy.  their  constitutional  systems  into  language  of  its  own.  In  Italy 
the  confusion  of  nationalities  is  most  complete,  and  there  Roman 
institutions,  owing  perhaps  to  the  rapid  succession  of  conquerors 
and  the  shortlivedness  of  their  organisations  as  contrasted  with 
the  permanency  of  the  papal- imperial  system,  subsisted  with 

'  Bethin.ann-Hollweg,  Civilprocess,  iv.  lo.    KonraJ  Maurer,  Kritische 
Ueberschau,  i.  47.    Gneist,  Self-goveniment,  i.  3. 
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least  change.  Yet  there  also,  the  Northern  States  through  the 
German,  and  the  Southern  through  the  Norman  connexion, 
both  moreover  having  gone  through  the  crucible  of  Lombai'd 
oppression,  retain  marks  of  Teutonic  influence.  The  institu- 
tions, national  and  free  in  one  aspect,  feudal  and  absolutist  in 
another,  testify,  if  not  to  the  permanence,  at  least  to  the  abiding 
impressions  of  the  association.  The  republican  history  of  the 
North  and  the  feudal  system  of  the  South,  the  municipalities 
of  Lombardy  and  the  parliaments  of  Naples,  are  much  more 
German  than  Roman. 

6.  Nor  do  the  great  nationalities  return  a  different  answer  Effect  of 
when  interrogated  by  more  convmcmg  tests  than  that  of  external  and  Gothic 
history.  If  language  be  appealed  to,  and  language  is  by  itself  Sngu^f  °' 
the  nearest  approach  to  a  perfect  test  of  national  extraction,  the 
verdict  is  in  close  accordance.  The  impact  of  barbarian  conquest 
split  up  the  unity  of  the  Latin  tongue  as  it  did  that  of  the  Latin 
empire ;  it  destroyed  its  uniformity  and  broke  up  its  construc- 
tional forms.  But  in  the  breaking  it  created  at  least  three  gi'eat 
languages — the  French,  the  Spanish,  and  the  Italian ;  each 
possessing  new  powers  of  development  which  the  Latin  had  lost, 
and  adapting  itself  to  a  new  literature,  fertile  in  beauty  and 
vivacity,  far  surjjassing  the  effete  inanities  that  it  superseded. 
The  breath  of  the  life  of  the  new  literatures  was  Germanic,  varied  and  on  new 
according  to  the  measure  of  Germanic  influence  in  other  things. 
The  poetry  of  the  new  nations  is  that  of  the  leading  race  :  in 
South  France  and  Spain  Visigothic,  in  North  France  Norman, 
even  in  Italy  it  owes  all  its  sweetness  and  light  to  the  freedom 
wliich  has  breathed  from  beyond  the  Alps.  In  these  lands  the 
barbarian  tongue  has  yielded  to  that  of  the  conquered ;  in  Spain 
and  France  because  the  disproportion  of  the  numbers  of  the  two 
races  was  vciy  great ;  both  Franks  and  Visigoths  had  become 
Romanised  to  a  certain  extent  before  the  conquest ;  and  the 
struggle  with  the  native  peoples  assumed  in  neither  case  the 
character  of  extermination.  In  Italy  the  succession  of  masters 
was  too  rapid  to  allow  a  change  of  language  to  come  into  question 
among  the  greater  and  more  abiding  part  of  the  peoj^le.  Of  the 
Germans  of  Germany  and  the  English  of  early  times  it  is  scarcely 
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necessary  to  speak,  for  whatever  may  have  been  the  later  modi- 
fications, the  influence  of  the  Latin  of  the  fifth  century  on  the 
language  of  either  must  have  been  infinitesimal.  No  European 
Aaaloevof  tongue  is  more  thoroughly  homogeneous  in  vocabulary  and  in 
and  polity,  structure  than  that  known  as  the  Anglo-Saxon  :  it  is  as  pure  as 
those  of  Scandinavia,  where  no  Roman  influences  ever  penetrated, 
and  no  earlier  race  than  the  German  left  intelligible  traces. 
Early  and  medieval  German  are  also  alike  unadulterated.  The 
analogy  between  language  and  institutions  is  in  these  cases  direct : 
in  Spain  and  France  the  outer  garb  is  Roman,  the  spirit  and  life 
is  Germanic :  one  influence  preponderates  in  the  language,  the 
other  in  the  polity ;  and  the  amalgamation  is  complete  Avhen  the 
Gaul  has  learned  to  call  himself  a  Frenchman,  when  the  Goth, 
the  Suevian,  the  Alan  and  the  Vandal,  are  united  under  the 
name  of  Spaniard. 

Eyidence  of  7.  The  most  abiding  influence  of  Rome  is  that  of  religion  ; 
religion.  o  ^ 

the  Roman  church  continues  to  exist  when  the  old  imperial 

administration  has  perished.  Spain,  Gaul  and  Italy,  even 
Western  Britain  and  Western  Germany,  retain  the  Christianity 
which  Roman  missions  have  planted.  Yet  in  this  very  depart- 
ment the  importance  of  the  new  spring  of  life  is  specially 
conspicuous.  Spain  alone  of  the  four  nations  owes  nothing  to 
German  Christianity.  Her  religious  history  is  exactly  analogous 
to  that  of  her  language  :  after  a  century's  struggle  the  Msigoth 
and  the  Suevian  become  Catholic.  In  France  and  Western 
Germanic  Gerniany,  wliich  had  been  Clu'istianised  mainly  under  the 
theChiu-ch.  imperial  influences,  and  had  developed  an  independent  theology 
during  the  Roman  period,  the  influx  of  the  Franks  and  their 
subsequent  conversion  produced  a  complex  result.  The  Chris- 
tianity which  had  stood  out  against  Visigothic  indifference  or 
intolerance,  Avithered  under  Frank  patronage.  The  secular 
tendencies  of  the  imperial  religious  administration  expanded 
under  the  Merovingian  imitators,  and  had  it  not  been  for  the 
reformation  begun  by  Boniface  and  Morkcd  out  under  the  auspices 
of  the  Karolings,  the  Gallican  church  might  have  sunk  to  the 
level  of  the  Italian  or  the  Byzantine.  But  the  same  Austrasian 
influences  which  revivified  the  composite  nationality,  breatlied 
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new  life  into  the  fainting,  church,  drawing  from  England  and  the 

converted  North  new  models  of  study  and  devotion.  The 

labours  of  English  missionaries  in  German  Saxony  helped  to 

consolidate  and  complete  in  both  church  and  state  the  Germanic 

empire  of  the  Karolings.    The  Austrasian  domination  was  more 

purely  Germanic  than    the    Neustrian  which  it  superseded. 

Charles  the  Great,  as  the  refonner  of  the  church  and  founder 

of  the  modern  civilisation  of  France,  was  a  German  king  who 

worked  chiefly  by  German  instruments. 

8.  In  the  domain  of  Law  the  comparison  is  equally  clear.  Influence  of 

...  German 
The  number  of  possible  factors  is  small  :  the  primitive  codes  of  customs  on 

i-r.  Ti-ii  common 

the  conquerors,  the  Roman  law  under  which  the  conquered  were  law  of  the 

living,  and  the  feudal  customs  which  were  evolved  from  the  rela- 
tions of  the  two  races.  For  there  remain  no  original  vestiges  of 
the  indigenous  laws  of  Spain  and  Gaul,  and  it  is  only  from 
Irish  and  Welsh  remains  of  comparatively  late  date  that  we 
find  that  the  Celtic  tribes  had  any  laws  at  all. 

Tlie  common  law  of  Spain  is  throughout  the  medieval  period  Spain. 
Germanic  in  its  base  :  although  the  written  law  of  the  Visigoths 
is  founded  on  the  Theodosian  code,  and  the  so-called  Roman 
natives  lived  by  Roman  law,  the  fueros  which  contain  the 
customary  jurisprudence  are  distinctly  akin  to  the  customs  of 
England  and  Germany ;  the  wergild  and  the  system  of  com- 
purgation, the  primitive  elements  of  election  and  representation, 
are  clearly  traceable*.  It  is  not  until  the  fourteenth  century 
that  the  civil  law  of  Justinian  supersedes  the  ancient  customs, 
and  then  with  its  invariable  results. 

Medieval  France  is  divided  between  the  feudal  customs  of  the  Prance. 
North  and  the  personal  law  of  the  South,  which  last  was  chiefly 
base<l  on  the  Theodosian  and  earlier  Roman  jurisprudence.  The 
former  territory  is  more  Frank  in  population,  nearer  to  the 
Gcjrman  home,  and  bears  more  distinct  marks  of  Karolingian 
legislation  ;  the  latter,  before  the  Frank  conquest,  has  borne  the 
successive  waves  of  Visigothic  and  Burgundian  invasion,  and  has 

'  Dunham,  History  of  Spain  and  Portugal,  iv.  109-118:  from  E<linb. 
Review,  No.  61  (an  article  attributed  to  Paljfrave).  Palgi-ave,  Common- 
wealth, pp.  128-131,  &c.    Lea,  Supenstition  and  Force,  p.  65. 
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strengthened  through  them,  or  imparted  to  them,  its  own  legal 
system  as  developed  under  the  Romans.  Of  the  gi-eat  exposi- 
tions of  feudal  custom,  most  are  from  Northern  France:  the 
lihri  feudorurn  were  compiled  by  Lombard  lawyers  from  the  acts 
of  the  Francouiau  and  Swabian  emperors  ;  and  the  Assizes  of 
Jerusalem  are  based  on  the  work  of  a  Lothariugian  lawgiver. 
The  essence  of  feudal  law  is  custom,  and  custom  escapes  the 
jealousies  and  antipathies  that  assail  law  imposed  by  a  legislative 
centre :  it  grows  and  extends  its  area  by  imitation  i-ather  than 
by  authority :  and  the  scientific  lawyer  can  borrow  a  custom  of 
feudal  jurisprudence  where  he  cannot  venture  to  lay  down  a 
principle  of  Roman  law.  Hence  the  uncertainty  of  detail  con- 
trasted with  the  uniformity  of  principle  in  feudal  law. 
Law  in  Germany,  except  in  the  few  Capitularies  of  the  Frank  sove- 

reigns,  has  no  central  or  common  written  law  ;  even  the  Capitu- 
laries are  many  of  them  only  local  in  their  operation  :  she  does  not, 
except  by  way  of  custom,  adopt  the  Roman  civil  law ;  her  feudal 
law  is,  like  the  feudal  laM'  elsewhere,  based  on  the  Frank  cus- 
tomals.  Her  common  law,  whether  sought  in  the  jurisprudence 
of  the  Alemanni,  the  Franks  and  the  Saxons,  or  enunciated  in 
the  Sachsenspiegel  and  the  Schwabeuspiegel,  is  primitive,  just 
as  all  her  lower  range  of  institutions  may  be  said  to  be  ;  it 
subsists  but  it  does  not  develop. 
English  England  has  inherited  no  portion  of  the  Roman  legislation 


common 


law  based  on  exccpt  in  the  form  of  scientific  or  professional  axioms,  mtro- 

earlv  Gcr-  .  . 

n'laiiic        duccd  at  a  late  period,  and  through  the  ecclesiastical  or  scholastic 

or  uiternational  university  studies.    Her  common  law  is,  to  a 

far  greater  extent  than  is  commonly  recognised,  based  on  usages 

anterior  to  the  influx  of  feudality,  that  is,  on  strictly  primi- 

'  tive  custom  ;  and  what  she  has  that  is  feudal  may  be  traced 

through  its  Frank  stage  of  development  to  the  common  Germanic 

sources 

(H  tiorai  9.  The  result  of  this  comparison  is  to  suggest  the  probability 

that  the  polity  developed  by  the  German  races  on  British  soil  is 
the  purest  product  of  their  primitive  instinct.  With  the  excep- 
tion of  the  G(jtliic  Bible  of  Ulfilas,  the  Anglo-Saxon  remains  are 

'  Brunner,  in  Holtzendorff's  Encyclopiidio,  pp.  226,  227. 


result. 
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the  earliest  specimens  of  Germanic  language  as  well  as  literature, 
and  the  development  of  modern  English  from  the  Anglo-Saxon 
is  a  fact  of  science  as  well  as  of  history,  Tlie  institutions  of  the  The  German 
Saxons  of  Germany  long  after  the  conquest  of  Britain  were  the  the  paternal 
most  perfect  exponent  of  the  system  which  Tacitus  saw  and  the  English 
described  in  the  Germania ;  and  the  polity  of  their  kinsmen  in  P"^*^^- 
England,  though  it  may  be  not  older  in  its  monuments  than  the 
Lex  Salica,  is  more  entirely  free  from  Eoman  influences.  In 
England  the  common  germs  were  developed  and  ripened  with  the 
smallest  intermixture  of  foreign  elements.  Not  only  were  all  the 
successive  invasions  of  Britain,  which  from  the  eighth  to  the 
elcA'enth  century  diversify  the  history  of  the  island,  conducted 
by  nations  of  common  extraction,  but,  with  the  exception  of 
ecclesiastical  influence,  no  foreign  interference  that  was  not 
German  in  origin  was  admitted  at  all.  Language,  law,  custom 
and  religion  preserve  their  original  conformation  and  colouring. 
The  German  element  is  the  paternal  element  in  our  system, 
natural  and  political.  Analogy,  however,  is  not  proof,  but  illus- 
tration :  the  chain  of  proof  is  to  be  found  in  the  progressive 
persistent  development  of  English  constitutional  history  from 
the  primeval  polity  of  the  common  fatherland. 
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10.  Caesar's  account  of  the  Germans. — 11.  General  bearing  of  it. — 12.  Ger- 
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10.  The  earliest  glimpses  of  the  social  and  political  life  of  our 
forefathers  are  derived  from  Caesar,  who  has  in  one  2)assagc  of 
the  Commentaries  compressed  into  a  few  lines  all  that  he  could 
ascertain  about  the  Germans  in  general ;  and  in  another  de- 
scribes, with  very  slight  variations,  the  Suevi,  whom  lie  believed 
to  be  the  greatest  and  most  warlike  of  the  kindred  tribes. 
After  contrasting  the  religion  of  the  Germans  with  that  of  the 
Gauls,  and  praising  the  industry,  chastity  and  hardiness  of  their 
lives,  which  he  describes  as  divided  between  hunting  and  the 
study  of  arms he  proceeds  to  remark  that  they  do  not  devote 
themselves  to  husbandry,  but  live  chiefly  on  milk,  cheese  and 
flesh.  No  one  has  a  fi.\ed  quantity  of  land  or  boundaries  tliat 
may  be  called  his  own,  but  the  magistrates  and  chiefs  assign 
annually,  and  for  a  single  year's  occupancy,  to  the  several  com- 
munities, larger  or  smaller,  whom  the  tie  of  common  religious 
rites  or  consanguinity  has  brought  together,  a  portion  of  land, 
the  extent  and  situation  of  which  they  fix  according  to  circum- 
stances. The  next  year  tliey  compel  then\  to  move  elsewliere. 
Of  this  institution  many  accounts  are  given  ;  one  reason  is  that 
the  people  may  not  be  induced  by  habitual  employment  in  luis- 


'  Cae.sar,  de  Bello  Gallico,  vi.  2i. 
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baudry  to  exchange  for  it  the  study  of  arms  ;  another  that  they  Reasons  for 
may  not  devote  themselves  to  the  accumulation  of  estates ;  that 
the  more  powerful  may  not  expel  the  meaner  from  their  posses- 
sions ;  that  they  may  not  be  led  to  build  houses  with  too  gi-eat 
care  to  avoid  heat  or  cold ;  that  they  may  prevent  the  growth 
of  avarice  and  through  it  the  creation  of  factions  and  dissen- 
sions ;  and  that  the  general  body  of  the  peojjle  may  be  kept 
contented,  which  can  be  the  case  only  so  long  as  every  man  sees 
himself  in  material  wealth  on  a  level  with  the  most  powerful  of 
liis  countrj-men^. 

Of  the  several  political  communities,  nations  or  states  as  they  isolation  of 
may  be  called,  the  greatest  glory  is  the  extent  of  unpeopled  land  territories, 
which  surrounds  their  territory,  and  which  they  have  devastated. 
They  regard  it  as  a  peculiar  mark  of  prowess  that  their  old 
neighbours  have  fled  from  their  settlements  for  fear  of  them, 
and  that  no  new  comer  has  ventui-ed  to  approach  them.  There 
is  policy  moreover  in  the  plan  ;  it  is  a  guarantee  of  public 
security ;  sudden  invasion  is  an  impossibility. 

When  one  of  the  states  engages  in  war,  offensive  or  defensive.  Want  of 
special  officers  are  chosen  to  command,  with  power  of  life  and  ccntraior/ 
death ;  in  time  of  peace  there  is  no  common  or  central  magis- 
tracy,  but  the  chiefs  of  the  several  divisions,  '  principes  rcgionum 
atquc  pagorum,'  administer  justice  among  their  people,  and  do 
their  best  to  diminish  litigation.    Predatory  expeditions  under- 
taken beyond  the  borders  of  the  particular  state  do  not  involve 
any  infamy  ;  on  the  contrai-y,  they  arc  openly  regarded  as  expe- 
dient for  the  training  of  the  young,  and  for  tlie  encouragement 
of  active  enterprise.     One  of  the  chiefs  offers  himself  in  the  warlike 
public  assembly  as  the  leader  of  such  an  expedition  and  calls  on  o^i><;<i't'""^ 
volunteers  to  join  him  ;  as  soon  as  the  announcement  is  made, 
those  warriors  who  approve  the  cause  and  the  man  rise  up  and 
promise  their  aid,  amidst  the  applause  of  the  a9seml)led  people. 
Tf  any  of  those  who  are  so  pledged  betray  their  engagement, 
they  are  regarded  as  deserters  and  traitor.o,  and  no  trust  is  ever 
after  reposed  in  them. 


•  Caesar,  do  Bello  Gallico,  vi.  22. 
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Comparison  The  rights  of  hospitality  are  held  sacred ;  it  is  strictly  for- 
aiid  Gauls,  bidden  that  any  should  injure  the  strangers  who  for  any  reason 
whatever  may  visit  them  ;  they  are  considered  as  sacred  ;  every 
house  is  open  to  them,  and  every  one  will  share  his  fare  with 
them'.  There  had  been  a  time  when  the  Gauls  were  superior 
in  prowess  to  the  Germans,  and  even  threw  their  colonies  across 
the  Rhine,  but  matters  were  now  altered  ;  the  Germans  had  re- 
tained their  simplicity,  poverty  and  hardihood,  the  Gauls  had 
grown  so  used  to  defeat  that  they  had  ceased  to  claim  equality 
in  valour^. 

TheSuevi;      The  description  of  the  Suevi  is  in  one  or  two  points  more 
divisions'*^  circumstantial  ;  their  normal  condition  seems  to  be  war,  aggres- 
sys^em'.''*^'^  sion  for  the  purpose  of  conquest :  they  have  a  hundred  terri- 
torial divisions,  or  pagi,  each  of  which  furnishes  to  the  host  a 
thousand  champions  ;  the  rest  stay  at  home  and  provide  food 
for  themselves  and  for  the  warriors^.    After  a  year's  service  the 
warriors  return  home  and  till  the  land ;  their  places  are  sup- 
plied by  the  husbandmen  of  the  previous  year ;  so  agricultm'e 
and  warlike  discipline  are  perfectly  maintained.     But  private 
No  several    f  nd  separate  estates  of  land  do  not  exist,  and  the  term  of  occu- 
landL*^^  °^     pation  is  restricted  to  the  year.    Like  the  kindred  tribes,  the 
Suevi  find  employment  in  hunting,  live  on  animal  food,  and 
possess  great  strength  and  power  of  endurance^.    They  also  are 
proud  of  having  no  neighbours  ;  on  one  side  devastated  territory 
for  six  hundred  miles  testifies  to  their  victorious  might  and 
forms  a  barrier  against  invasion,  on  anothier  side  lies  a  tribu- 
tary nation  which  they  have  reduced  to  insignificance  in  point 
of  power  °. 

This  sketch,  drawn  by  one  of  the  greatest  statesmen  of  the 
world,  has  a  value  of  its  own  :  and,  as  a  first  attempt  to  charac- 
terise the  race  from  which  we  spring,  it  has  a  special  interest. 
But  the  details  are  scarcely  distinct  enough  in  themselves  to 
furnish  a  trustworthy  basis  of  theory,  and  even  when  inter- 

'  Caesar,  de  Bello  Gallico,  vi.  23.  '  Ibid.  vi.  34. 

'  Just  as  in  Alfred's  war  with  the  Danes  in  A.n.  894  lie  divided  his  force 
into  two  hollies,  ho  that  one  half  was  constantly  at  hofuc,  the  other  lialf  in 
the  field.    Chron.  Sax.  A.n.  894.    Cf.  Horace,  Od.  iii.  24.  vv.  11-16. 

♦  Caesar,  de  Bello  Gallico,  iv.  i.  '  Ibid.  iv.  3. 


II.] 


Picture  drawn  ly  Caesar. 


15 


preted  by  later  notices  they  contain  much  that  is  obscure.  Colouring  of 

.  .        .  Caesar's 

Caesar  wrote  from  the  information  of  Gallic  tribes  who  natu-  picture. 

rally  exaggerated  the  qualities  of  their  triumphant  rivals  ;  and 
he  himself  dwells  chiefly  on  the  points  in  which  the  Germans 
differed  from  the  Gauls.  To  this  must  be  attributed  the  stress 
laid  on  the  equality  of  the  common  lot,  on  the  discourage- 
ment of  party  struggles  and  personal  litigation,  and  on  the  tem- 
perance and  voluntary  poverty  which  must  have  especially  struck 
him  in  contrast  with  the  neighbour  nation  which  was  now  rapidly 
becoming  mercenary,  and,  in  the  decay  of  liberty,  devoting  itself 
to  the  acquisition  of  wealth. 

1 1 .  The  general  impression  derived  from  the  outline  is,  that  He  saw  tiio 
the  tribes  whom  Caesar  knew  by  report  were  in  a  state  of  stateVf*  * 
transition  from  the  nomadic  life  to  that  of  settled  cultivation. 
The  nations  had  their  defined  territory  surrounded  by  a  belt  of 
unpeopled  or  subject  land.  But  within  the  national  area,  the 
customs  of  pastoral  life  still  prevailed  ;  the  smaller  communities 
moved  annually  in  search  of  fresh  pasturage  ;  they  cultivated 
only  enough  land  to  supply  the  year's  provision  of  corn,  chang- 
ing their  occupancy  every  year,  and  having  accordingly  no  per- 
manent homesteads  or  substantial  dwelling-houses^  The  tie 
which  united  these  smaller  pastoral  communities  was  simply 
tliat  of  kindred  ;  not  that  the  social  organisation  depended  on 
nothing  else,  for  the  maintenance  of  the  common  peace  and  the 
administration  of  justice  were  provided  by  the  tribal  magistracy, 
but  that  the  ideas  of  settled  homes  and  the  obligations  of  perma- 
nent neighbourhood  were  realised  only  in  the  form  of  relationship. 
Except  for  war  the  tribal  communities  had  no  general  organi- 
sation ;  in  war  they  followed  leaders  chosen  for  the  particular 
occasion.  The  predatory  expeditions  which  under  the  approval 
of  the  state  were  carried  on  by  voluntary  leaders,  were  not 
managed  through  the  macliinery  of  the  state,  or  l)y  Avarriors 
who  were  permanently  attached  to  their  captains ;  they  volun- 
teered and  were  bound  by  lionour  to  their  leaders  only  for  the 

'  See  Rethmjinn-Hdllweg,  CivilproccHS,  iv.  79.  Kemhle,  Saxons,  i.  40, 
rejects  the  testiimmy  of  C.iesar  on  this  point;  see,  011  the  whole  ((ucstion, 
Waitz,  Deutsche  Verfassungs  Geschichte  (Kiel,  1865),  i.  9.5-105. 
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Small        particular  expedition^.     In  national  wars,  like  those  in  which 

amount  of      ,     o       •  t     i     i  i  ■ 

national  the  Suevi  lived,  the  whole  population  took  part  lu  active  service 
organisation.  .  .  ,     ,    .  . 

and  in  reserve  m  alternate  years  ;  and  tucir   armies  were 

arranged  according  to  the  contingents  which  represented  the 
tribal  sub-divisions.  The  only  judicial  organisation  was  that  of 
the  sub-divisions  ;  their  magistrates  allotted  the  land  annually, 
and  administered  justice  :  but,  though  there  was  no  central  magis- 
tracy, there  was  a  national  council  which  determined  on  wars 
and  peace,  and  gave  public  sanction  to  volunteer  enterprises. 

It  is  obvious  that  such  a  state  of  things  must  be  ti'ansitional  : 
that  the  determination  of  the  territorial  bounds  of  the  nation  is 
not  permanently  consistent  with  internal  nomadic  migi-atlons, 
but  can  only  allow  them  so  long  as  the  area  is  vastly  too  wide 
Indistinct-  for  its  inhabitants.  Nor  is  it  conceivable  that  war  should  be  the 
Caesar's  out-  sole  occupation  of  any  tribe  so  far  advanced  in  civilisation  as 
the  general  description  implies.  The  account  of  the  Suevi  can 
be  true  only  of  the  populations  bordering  on  Gaul  or  on  the 
empire,  which  were  kept  on  the  defensive  by  the  news  of  the 
approach  of  the  Romans,  or  were  still  affected  by  the  great 
migratory  wave  which  had  begun  its  course  half  a  century 
before.  Of  the  tribes  of  interior  Germany  we  learn  nothing 
directly,  and  can  only  infer  from  the  looser  details  that  their 
political  and  social  organisation  was  very  slight;  consisting 
mainly  in  the  tie  of  kindred  and  local  connexion  under  numerous 
chiefs  who,  whether  chosen  by  the  communities  or  inheriting 
power  from  their  fathers,  were  independent  one  of  another, 
united  only  by  tribal  name  and  of  equal  rank  in  the  tribal 
council.  "We  must  look  to  Tacitus  for  the  filling  in  of  details 
as  well  for  the  clearer,  broader,  and  more  definite  elaboration 
of  the  outlined 

12.  Tacitus  wrote  about  a  century  and  a  half  after  Caesar. 
During  this  period  the  Romans  had  been  constantly  in  collision 

'  See  Waitz,  Deutsche  Verfassungs-Gescliichte,  i.  Betbinann- 
HoUweg,  Civilprocess,  iv.  93.  Konrad  Maurer,  Kritische  Uebcrscliau, 
ii.  418. 

'  On  the  relation  between  Caesar  and  T,acitiis  in  this  point  see  Zcuss, 
Die  Deutschen  und  die  NacbbarstUmme,  pp.  52  sq. ;  Bethinann-Hollweg, 
Civilprocess,  iv.  71,  72. 
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with  the  Germans,  and  the  knowledge  they  now  possessed  of  them  The  Ger- 
must  have  been  direct,  abundant,  and  explicit.  The  Germania  Tacitus, 
is  an  inestimable  treasury  of  facts  and  generalisations,  but  it  is 
not  without  many  serious  difficulties  ;  arising  partly  from  the 
different  stages  of  civilisation  and  political  organisation  which 
the  several  tribes  must  be  supposed  to  have  reached.  In 
attempting  to  compress  into  a  general  sketch  the  main  features 
of  so  large  a  family  of  tribes,  the  historian  is  scarcely  able  to 
avoid  some  inconsistencies ;  and  it  is  possible  that  his  eye  was 
caught  in  some  instances  rather  by  the  points  in  which  the  German 
institutions  were  contrasted  with  the  Roman  \  than  by  those 
which  expressed  their  essential  character.  But  of  the  general 
faithfulness  of  the  outline  we  have  no  doubt  :  the  little  inconsis- 
tencies of  detail  ser^'e  to  preserve  additional  facts ;  and  the 
generality  of  statement  enables  us  to  obtain  the  idea  of  the 
common  Germanic  system,  which  is  approximately  true  of  it 
at  every  stage  of  its  early  development,  although  there  may 
never  have  been  a  time  at  which  the  whole  description  in  its 
exact  details  was  true  of  any  portion  of  it. 

Germany  as  described  by  Tacitus  was  a  vast  congeries  of  Physical  and 

.  .  relipious 

tribes,  indigenous  and  homogeneous  throughout:  speaking  the  ^mit.v  of  the 
same  language,  worshipping  the  same  gods  ;  marked  by  com-  races, 
mon  physical  characteristics  and  by  common  institutions,  but 
liaving  no  collective  name  in  their  own  tongue  and  no  collective 
organisation^  They  were  singularly  free  from  the  commixture 
of  blood  with  foreign  races ;  their  primitive  traditions  and 
mythology  were  altogether  their  own.  They  had,  as  in  Caesar's 
time,  their  own  breeds  of  cattle,  and  their  oidy  wealth  was  the 
possession  of  herds'.    Money  and  merchandise  were  of  little 

'  No  one  now  ])elieve8  the  Oeniiania  to  be  a  satire  on  Ivome,  as  wa-i* 
once  the  case.  Waitz,  Deutsclie  Verfas.sungs-Geachichte,  i.  21.  See  also 
Guizot.  CiviliHation  in  France  (ed.  Hazlitt),  i.  418. 

'  Tac.  Germania,  cc.  1-3.  On  the  ori),nn  of  the  name  Gennania  see  Waitz, 
1).  V.  G.  i.  74  ;  he  rejects  all  Gernwin  riorivationH,  and  concludes  tli.at  it  i.s 
originally  Gallic,  the  name  given  (as  Tacitus  indicates)  by  the  Gauls  first 
to  the  Tungri  and  afterwards  to  all  the  kindred  tribes.  The  meaning  may 
be  either  'good  ghouters  '  (Grimm,  Geschichte  der  Deutschcn  .Sprache, 
|).  787),  or,  according  to  other  writers,  '  E»st-iiien  '  or  '  neighbours.' 

'  Tac.  Germ.  c.  5 ;  Caesar,  de  Bello  Gailico,  vi.  26  ;  Grimm,  GcHchichte 
der  Deutschen  Hprache,  pp.  28  -42. 
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Common  account  with  tliem.  They  had  no  cities,  nor  even  streets  in 
German  life,  their  villages ;  their  buildings  were  rudely  put  together  from 
rough  undressed  materials^.  Their  chastity  and  regard  for 
marriage,  the  plainness  and  simplicity  of  their  dress,  their 
general  temperance  and  sobriety,  are  still  strongly  marked.  In 
most  of  these  points  there  is  no  difference  between  the  accounts 
of  the  two  gi-eat  historians ;  but  in  the  time  of  Tacitus  the  love 
of  hunting  has  declined,  and  the  warriors  spend  the  seasons  of 
peace  in  lazy  enjoyment^ ;  they  have  begun  to  use  wine  and 
that  not  in  moderation,  and  they  have  become  inveterate  and 
business-like  gamblers'.  Agriculture  of  a  simple  description, 
and  for  the  growth  of  wheat  only,  would  seem  to  have 
increased ;  and  the  freemen  and  slaves  alike  have  settled 
homes.  Local  organisation,  too,  is  either  much  more  largely 
developed,  or  forms  a  more  prominent  part  of  the  general 
description. 

Advance  on  It  would  be  rash  to  affirm  that  these  latter  particulars  prove 
things        a  definite  progress  in  civilisation  since  the  days  of  Caesar ;  but 

clGSCribGd      •  •  • 

by  Caesar,  in  some  respects  such  an  advance  was  a  necessity.  The  increase 
of  population  and  the  extension  of  settlements  involve  the 
diminution  of  the  number  of  animals  of  chase,  and  may  account 
for  the  disuse  of  hunting  and  the  absolute  necessity  of  enlarged 
agriculture.  The  continuous  straggle  with  the  Romans  may 
account  alike  for  the  creation  of  a  more  purely  military  spirit 
among  the  warriors,  and  for  the  misuse  of  their  scarce  and 
ungrateful  seasons  of  leisure.  But  further  than  this  it  is  scarcely 
safe  to  go ;  and  it  is  unadvisable  to  undervalue  the  quantum  of 
civilisation  which  had  been  attained  in  the  time  of  Caesar,  in 
order  to  point  more  graphically  the  bearing  of  Tacitus's  enco- 
mium^. With  all  the  drawbacks  he  mentions,  there  can  be  no 
doubt  that  the  general  tone  of  society  and  morality,  so  far  as 
he  knew  it,  was  far  higher  in  Germany  than  at  Rome,  '  plus- 
quc  ibi  boni  mores  valent  quam  alibi  bonae  leges      It  is,  how- 

'  Tac.  Germ.  c.  i6.  '  Ibid.  cc.  15,  11.  '  Ibid.  c.  24. 

'  Niebulir  tliouglit  tiiat  the  Germans  of  T-acitu-i's  time  were  not  more 
uncivilised  than  the  Westi>halian  and  Lower  .Saxon  pea-sants  of  his  own 
time.  Waitz,  Deutsche  VerfasKungs-Gescliichte,  i.  29;  Betlnnann-Hollwcg, 
Civilprocess,  iv.  71,  72.  '  Tac.  Germ.  c.  19. 
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ever,  on  points  of  social  and  political  organisation  that  our 
gi-eatest  debt  to  Tacitus  is  owing. 

13.  Although  the  pursuit  of  agriculture  is  now  general,  the  Common 
wealth  of  the  Germans  consists  chiefly  if  not  solely  in  their 
herds  of  cattle  :  for  these  the  vast  tracts  of  forest  and  unen- 
closed land  afford  abundant  pasturage,  and  for  the  purpose  of 
pasturage  no  particular  appropriation  of  the  soil  is  needed.  The 
wide  forests  and  untillcd  plains  are  common  property.  But  there 
is  not  yet  apparently  any  separate  ownership  even  of  the  culti- 
vated land.  True,  we  read  no  longer  of  the  annual  migrations 
of  families  or  small  communities  from  one  portion  of  the  ten-itory 
of  the  tribe  to  another.  The  village  settlements  are  permanent,  Character  of 
and  the  dwellings  substantial  and  extensive.  But  the  arable  settlements, 
land  is  occupied  by  the  community  as  a  body,  and  allotments, 
changed  annually,  are  assigned  to  the  several  freemen  according 
to  their  estimation  or  social  importance'.  The  extent  of  waste 
land  prevents  any  difficulty  in  the  supply  of  divisible  area. 
The  arable  area  is  changed  every  year,  and  there  is  abundance 
over'' ;  for  they  do  not  attempt  to  utilise  by  labour  the  whole 
productive  power  or  extent  of  the  land,  in  jilanted  orchards, 
divided  meadows,  or  watered  gardens ;  the  only  tribute  levied 
on  the  soil  is  the  crop  of  com'. 

Still,  property  in  land  can  scarcely  be  said  to  be  altogether  Several 
unknown  *.    Tlie  villagers  choose  places  for  their  homesteads  as  jsmS*'^*^ 

*  Tac.  Germ.  c.  26  :  '  Agri  pro  numero  cultonim  ah  universis  in  vices  {al. 
vicis)  occupantur,  quos  mox  inter  se  secundum  dignationem  partiuntur.' 
If  the  reading  '  in  vices '  be  retained  and  the  annual  change  of  allotment 
be  understood,  this  passage  must  be  tran.slated,  '  The  fields  are  alternately 
occupied  Vjy  the  whole  body  of  odtivators  according  to  their  number,  and 
these  they  afterwards  divide  among  themselves  according  to  their  individual 
dignity.'  But  Dr.  Waitz,  with  good  MS.  authority,  prefers  to  read  riV/'.-',  and 
to  understand  the  statement  as  referring  to  initial  occupation  ; — 'The  hinds 
are  occujjied  by  the  collective  townships  according  to  the  number  of  cultiva- 
tors, and  these  they  afterwards  divide  among  themselves  (the  cultivators) 
according  to  their  dignity.'  Tlie  passage  is  confessedly  one  of  great  diffi- 
culty. See  for  an  account  of  the  v.ery  numerous  interpretations  Waitz, 
D.  V.  Cr.  i.  132-137.    See  also  G.  L.  von  Maurer.  Einleitg.  pp.  5,  6. 

'  Tac.  derm.  c.  26:  '  Arva  per  annos  mutant  et  superest  ager."  See 
Kemi)le,  Saxons,  i.  40,  ami  p.  15  above.  '  T.ac.  (Jerin.  c.  26. 

*  I'rivate  posKcssion  of  hmd  is  regarded  as  introduce<l  after  the  Viilker- 
wanderung  (liethniann-HoUweg,  Civilprocess,  iv.  15),  and,  in  regions  not 
affected  by  tliat  change,  as  a  development  consequent  on  the  improvementii 
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the  supply  of  water,  wood,  or  pasture  tempts  them.  Their 
buildings  are  not  crowded  upon  one  another^ :  in  collective 
villages  or  in  solitary  farmsteads  each  man  has  his  own  house 
and  a  space  of  ground  surrounding  it.  Even  if  this  arrange- 
ment, as  Tacitus  states,  is  the  result  of  their  dislike  of  neighbours 
or  of  their  fear  of  fires,  it  is  unnecessary  to  limit  it  by  such 

The  home-  considerations  :  the  homestead  of  the  rich  and  poor  freemen 
stead. 

alike  must  have  included  granaries,  cow-houses,  and  stack-yards^. 
And  in  this  no  one  but  the  owner  could  have  any  right.  It  is 
possible  that  it  contained  land  enough  to  furnish  hay  for  the 
wiater,  for  Tacitus  mentions  no  annual  re-apportionment  of 
meadow-ground,  although  it  is  more  probable  that  that  was 
allotted  on  the  same  principle  as  the  arable.  But  on  any 
h}7)othesis  the  freeman  had  complete  and  several  property  in 
his  homestead  ;  he  had  a  definite  share  in  the  arable  field, 
annually  assigned  by  the  community  itself,  varying  in  situation 
and  quality,  but  permanent  in  every  other  particular;  and  he 
had  an  undefined  but  proportionate  right  to  the  use  of  the 
common  woods  and  pastures^. 
Keiatioii  In  this  very  general  statement  it  may  be  thought  that  a 
statement  distinct  advance  may  be  traced  on  the  land  system  described 
Tacitus.  by  Caesar  ;  the  nomad  stage  has  ceased^,  the  communities  have 
settled  seats  and  each  man  his  own  home.  It  is  however 
uncertain  whether  the  tribes  which  Caesar  describes  as  nomad 
arc  the  same  as  those  which  Tacitus  describes  as  settled  ;  it  has 
been  contended  that  Caesar  misled  Tacitus  and  that  Tacitus 
misunderstood  Caesar.  But  the  mere  interiiretation  of  the  rela- 
tion between  the  two  Jiuthors  docs  not  affect  the  material  truth 
of  Tacitus's  picture.    The  member  of  the  community  had  a  fixed 

of  agriculture,  and  strictly  regulated  by  jealous  custom.  Bethmann-Holl- 
weg,  Civilprocess,  iv.  i6 ;  G.  L.  von  Maurer,  Einleitg.  pp.  93  sq. ;  Palgrave, 
Commonwealth,  pp.  71,  93,  &c. 

'  Tac.  Genu.  c.  16.  The  houses  in  the  villages  are  separated  from  one 
another  ;  other  houses  are  built  apart  wherever  the  settler  chooses :  the 
difference  between  the  village-life  and  the  separate  fann-life  already  ajipear- 
ing.    Waitz,  D.  V.  G.  i.  108-110. 

See  Waitz,  D.  V.  G.  i.  113.    Tacitus  (Germ.  c.  16)  mentions  subterra- 
nean storehousPH. 

'  Waitz,  1).  V.  O.  i.  115-118  ;  G.  L.  von  Maurer,  Einleitg.  pp.  139-152. 
*  W.'utz,  D.  V.  G.  i.  33. 
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share  of  a  changing  area  of  cultivated  land,  a  proportionate 
share  in  the  common  pasturage,  and  a  house  and  homestead 
of  his  own  ^. 

14.  But  was  this  absolute  equality  in  the  character  of  the  Differences 
hold  on  land  a  sign  of  social  equality  in  other  relations  of  life? 
Although  there  is  apparently  no  difference  in  the  political  status 
of  all  the  fully  qualified  freemen,  there  are  unmistakable  grades 
of  class  and  rank.  There  are  distinctions  of  wealth,  although 
wealth  consists  of  cattle  only.  There  are  distinctions  of  blood, 
some  are  noble  and  some  are  not ;  and  of  status,  there  are  nobiles^ 
inr/enui,  liberti,  and  servi^.  There  is  further  a  distinct  array  of 
official  personages,  jynncipes,  duces,  sacerdotes,  reges^.  Of  these 
differences,  that  based  upon  wealth  does  not  require  discussion, 
except  so  far  as  it  implies  a  pre-eminence  which  would  be 
marked  by  a  larger  allotment  of  arable  land,  and  the  possession 
of  a  larger  homestead.  Tacitus,  in  the  obscure  passage  in  which 
he  describes  the  apportionment  of  the  land,  mentions  the  di(j- 
natio*,  or  estimation  of  the  individual,  as  one  of  the  principles 
of  partition.  The  annual  re-allotment  involves  an  equality  of  Possible 
subdivisions,  but  does  not  preclude  the  possibility  of  two  or  Sotments." 
more  subdivisions  being  assigned  to  the  same  person.  The 
wealth  in  cattle  involves  of  necessity  a  proportionate  enjoyment 
of  pasture  and  meadow,  and  the  employment  of  servile  cultiva- 
tors implies  an  inequality  in  the  shares  of  the  arable  which  they 
cultivate  for  their  respective  masters.  And  the  privilege  which 
of  necessity  is  granted  to  the  rich  man,  can  scarcely  be  witlilield 
from  the  nobleman  or  magistrate  who  may  demand  it,  if  he  pos- 
sesses servants  enough  to  cultivate  a  larger  share  than  that  of  the 
simple  freeman.  But  the  inequalities  in  the  use  or  possession  of 
the  land  involve  no  inequalities  in  social  and  political  rights'". 

'  Tlie  whole  property,  homewtcad,  arable  and  pasture  together,  bore  the 
name  of  Ilube,  hoba,  in  Germany ;  and  was  the  higid,  terra  farniliae,  man- 
8HH,  cassate  or  hide  of  the  Anglo-Saxons.  G.  L.  von  Maurer,  Einleitg.  pp. 
126-134. 

'  Tac.  Germ.  cc.  7,  24,  25,44  !  Grimm,  Rechtsalterthiiiner,  pp.  327,  308. 
'  Tac.  Genu.  cc.  7,  10,  11,  14,  Sec. 

*  Ibid.  c.  26 ;  dujnilatem  in  Grimm 'h  reading  ;  diynutionem  the  common 
one. 

"  Waitz,  D.  V.  G.  i.  218.    Kenible  (Saxons,  i.  135)  seems  to  confound 
the  uobilia  with  the  princeps.    See  too  Grimm,  R.  A.  p.  280. 
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Character       The  distinction  between  the  nobiles  and  the  ingenui  must  be 

and  rights  of 

nobility.  taken  in  its  ordinary  sense  :  the  nobility  can  be  only  that  of 
descent,  either  from  ancient  kings,  or  from  the  gods,  or  from  the 
great  benefactors  and  military  leaders  of  the  race\  It  is  on  the 
ground  of  nobility  that  the  kings  are  chosen  in  the  tribes  that 
have  adopted  a  monarchical  government^;  pre-eminent  nobility, 
like  great  age,  entitles  a  man  to  respectful  hearing  in  the  tribal 
councils,  and  to  special  rank  in  the  comitatus  of  the  magistrate 
to  whom  he  attaches  himself^;  but  it  confers  no  political 
privilege,  it  involves  no  special  claim  to  the  office  of  magistrate 
or  leader  in  war  or  to  the  right  of  having  a  comitatus  or  fol- 
lowing such  as  belongs  to  the  magistrate.  The  ingenuus  or 
simple  freeman  is  in  every  point  except  descent  the  equal  of  the 
noble.  But  it  may  be  questioned  whether  freedom  or  nobility  of 
birth  implies  in  itself  the  possession  of  political  rights.  The 
young  men  are,  until  they  are  admitted  to  the  use  of  arms,  mem- 
bers of  the  family  only,  not  of  the  state*.  When  they  come  to 
years  of  discretion,  and  the  voice  of  the  nation  permits  it,  they 
are  formally  invested  with  a  shield  and  spear  either  by  the  magis- 
trate, or  by  father  or  kinsman,  in  the  assembled  Council.  This 
investiture,  or  emancipation  as  it  may  be  deemed,  may  entitle 
them  to  an  honourable  place  in  the  host,  but  scarcely  to  a  voice 
in  the  Council  until  they  have  obtained  by  inheritance  or  allot- 
ment their  share  in  the  common  laud". 

The  freed-  On  this  point  however  Tacitus  is  silent.  Nor  can  we  discover 
from  his  words  whether  the  liherti  or  freedmen,  whom  he  men- 
tions as  constituting  an  im25ortant  element  in  the  tribes  that 
are  governed  by  kings  ^,  possessed  more  tlian  merely  personal 

'  Bethmaiin-Hollweg,  Civilpi-ocess,  iv.  85.  Cf.  Tac.  Germ.  c.  1 3,  'magna 
patrum  merita.'    Waitz,  D.  V.  G.  i.  189-191 ;  Grimm,  R.  A.  pp.  265  sq. 

'■'  Tac.  Germ.  c.  7.  '  Ibid.  cc.  11,  13. 

*  Yet  most  of  the  principes  mentioned  in  Tacitus  are  of  noble  birth : 
hence  it  is  argued  that  nobility  gave  a  presumptive  if  not  exclusive  claim 
to  office.  See  Bethniann-Hollweg,  Civilprocess,  iv.  90.  Waitz,  D.  V.  G. 
i.  221,  maintains  that  there  ia  no  such  connexion,  and  it  cannot  br 
proved. 

'  Tac.  Germ.  c.  13.    'Ante  hoc  domus  pars  videntur,  mox  reipublicae.' 
"  Waitz,  1).  V.  G.  i.  323,324;  Sohm,  Friinkische  llcicha-  und  Gcrichti- 
vei-fassung.  pp.  545-558. 

'  Tac.  Germ.  c.  25.    Cf.  Waitz,  D.  V.  G.  i.  174. 


II.] 


Ranks  in  German  Society. 


23 


fe'eedom.    It  is  most  improbable  on  all  analogies  that  they 
possessed  any  political  rights. 

The  unfree  or  servile  class  is  divided  by  Tacitus  into  two ' :  The  servile 
one  answering  to  the  coloni  of  Roman  civilisation,  and  the 
other  to  slaves.  Of  the  former  each  man  has  a  house  and  home 
of  his  own.  He  pays  to  his  lord  a  quantity  of  corn,  of  cattle,  or 
of  clothing;  he  must  therefore  hold  land  on  which  to  grow  the 
corn  and  feed  the  cattle,  and  this  land  is  of  course  a  portion 
of  his  lord's.  Possibly  the  more  dignified  and  richer  freemen 
cultivate  all  their  lauds  by  these  means  ;  but  if  the  analogy  with 
the  Eoman  coloni  holds  good^,  the  servus  is  personally  free  excejit 
in  relation  to  his  lord  and  his  land,  neither  of  which  he  can  foi*- 
sake.  His  condition  is  not  a  hard  one ;  he  is  veiy  rarely  beaten  The  cuitiva- 
or  forced  to  labour ;  but  if  his  lord  kill  him,  as  sometimes  may 
be  done  in  passion,  it  is  done  with  im^junity;  no  satisfaction 
can,  it  would  seem,  be  recovered  by  his  family.  The  origin  of  this 
servile  class  may  be  found  in  the  subjugation,  by  the  tribe,  of  the 
former  occupiers  of  the  land ;  a  pi-ocess  wliich,  in  the  nomadic 
and  warlike  phase  of  public  life  that  had  now  passed  away,  must 
have  been  by  no  means  uncommon,  and  which  may  have  even 
created  a  subject  population,  cultivating  the  land  of  the  tribe  in 
immediate  dependence  on  the  state  or  king.  There  is  no  reason 
to  suppose  that  the  depressed  population  were  other  than  German 
in  origin,  although  of  coiu'se  unconnected  by  any  tribal  tie  with 
their  masters.  Even  the  sons  of  the  poorer  freemen  may  be 
supposed  to  have  taken  sei'vice  as  cultivatoi-s  under  the  richer 
men  or  on  the  public  lands. 

The  second  class  of  servi  contained  those  who  had  lost  their  The  slaves 
freedom  by  gambling  ;  possibly  also  prisoners  of  war  :  of  penal 
servitude  there  is  no  distinct  trace.     This  cannot  have  been 


'  Tac.  Oonn.  cc.  24,  25  ;  Grimm,  R.  A.  pp.  300,  301  ;  G.  L.  von  Maurer, 
HofvcrfiusHg.  i.  5  sq. 

*  Savi(^iiy  has  collected  and  arrangoil  all  tlio  materials  for  the  history  of 
the  c'lliinuii  in  a  pa])er  traiislatud  in  the  I'hilological  Museum,  ii.  117:  ho 
carefully  points  out  that,  notwitlistaticliiig  a  close  analogy,  there  is  no  liis- 
torical  coimexion  wliatever  hotween  tiio  Honian  coloni  and  the  (lerinan 
serfs ;  pp.  144,  MS-  '•'■^>*o  Waltz,  I).  V.  Ci.  i.  175  scj.  G.  L.  von  Maurer. 
Hofverfassg.  i.  27-37,  385-387. 
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The  official 
magistracy. 


The  comi- 
talus,  a 


a  large  body  :  the  gamblers  were  generally  sold,  the  possession 
of  such  victims  being  no  credit  to  the  owner  \ 

The  'principes,  or  official  magistracy,  have  of  course  pre-emi- 
nence in  dignity  and  privilege.  They  are  elected  in  the  national 
assemblies,  and  receive  a  provision  in  the  shape  of  voluntary 
offerings  or  distinct  votes  of  corn  and  cattle,  made  by  the  state 
itself".  Such  votes  imply  the  existence  of  some  state  domain  or 
public  land,  the  cultivation  of  which  must  have  been  performed 
by  servi  or  coloni;  and  the  natural  tendency  of  such  an  arrange- 
ment would  be  to  annex  some  portion  of  the  territory  as  an 
official  estate  to  the  dignity  of  the  princeps.  It  is  clear  that  it 
had  not  reached  this  stage  in  the  age  of  Tacitus^.  Outside  of 
his  official  authority,  the  chief  or  only  privilege  of  the  prince.'ps 
was  the  right  of  entertaining  a  comitatus^. 

This  was  a  body  of  warlike  companions,  who  attached  them- 
selves in  the  closest  manner  to  the  chieftain  of  their  choice. 
They  were  in  many  cases  the  sons  of  the  nobles  who  were  ambi- 
tious of  renown  or  of  a  perfect  education  in  arms.  The  princeps 
provided  for  them  horses,  arms,  and  such  rough  equipment  as 
they  wanted.  These  and  plentiful  entertainment  wei'e  accepted 
instead  of  wages ^.  In  the  time  of  war  the  comites  fought  for 
their  chief®,  at  once  his  defenders  and  the  rivals  of  his  prowess. 
For  the  princej)S  it  was  a  disgrace  to  be  surpassed,  for  the  comites 

'  Tac.  Germ.  c.  24. 

^  '  Eligunturin  iisdem  conciliis.'  Tac.  Germ.  c.  12.  '  Mos  est  civitatibus 
ultro  ac  viritim  coiiferre  principibus  quod  pro  honore  acceptuni  etiani  neces- 
sitatibus  subvenit.'  Ibid.  c.  15.  Thia  is  the  origin  of  tlie  naturalia  of  the 
Fraukish,  and  perhaps  of  the  feorin-fultum  of  the  Anglo-Saxun,  kings. 
Kemble,  Saxons,  ii.  31. 

3  W.aitz,  D.  V.  G.  i.  255. 

*  Whether  the  right  of  comitatiis  was  attached  to  the  office  of  king  and 
princeps  is  a  matter  of  dispute;  Bethmann-Hollweg,  Civilprocess,  iv.  9,^. 
Waitz  (D.  V.  G.  i.  228-237)  regards  it  as  exclusively  so.  Konrad  Maurer, 
arguing  that  in  an  early  stage  of  society  the  comp.anions  and  free  servants 
of  tlie  jirinceps  would  be  tlie  same,  inclines  to  regard  the  cumitcs  of  the 
princeps  as  corresponding  with  the  servants  of  private  persons.  Krit. 
Ueberschau,  ii.  396-403.  However  this  may  be,  it  is  enough  for  our  pur- 
pose to  remark  that  it  was  only  the  princeps  who  could  give  a  public  status 
and  character  to  his  coiititcn. 

'  '  Nam  upulie  et  (iuan(piani  incompti,  largi  tamen,  apparatus  pro  stipen- 
dio  cedunt.'  Tac.  Germ.  c.  14.  The  warhorse  and  spear  were  the  gift  of 
the  princeps  and  the  origin  of  the  later  hcriot. 

"  'Principes  pro  victoria  ])ugnatit,  coniites  pro  j)rincii)e.'  Tac. Germ.  c.  14. 


II.] 


'[he  Comitatus. 


25 


it  was  a  disgrace  not  to  equal  the  exjiloits  of  their  leader,  and  Tie  of  the 
perpetual  infamy  to  retire  from  the  field  on  which  he  had  fallen,  prbiceps. 
They  were  bound  by  the  closest  obligation  to  defend  and  protect 
him,  and  to  escribe  to  his  glory  their  own  brave  deeds In  the 
body  thus  composed,  there  were  grades  of  rank  determined  by  the 
judgment  of  the  princeps  ^ :  and  a  high  place  in  the  comitatus 
was  an  object  of  ambition  to  the  noble  youth  just  as  much  as 
the  possession  of  a  numerous  and  spirited  body  of  retainers  was 
to  his  patron,  who  found  that  his  dignity,  strength,  glory,  and 
security  depended  in  no  small  degree  on  the  character  of  his 
followers.  The  princeps  who  entertained  such  a  company,  was 
renowned  botli  abroad  and  at  home  ;  he  was  chosen  to  i-epresent 
his  nation  as  ambassador  ;  he  was  honoured  with  special  gifts  ; 
and  sometimes  the  terror  of  his  name  would  put  an  end  to  war 
before  blood  had  been  shed.  War  was  the  chief  if  not  the  sole  Their  em- 
employment  of  the  comites :  when  there  was  peace  at  home,  the  '^'^y"'**"** 
youth  sought  opportunities  of  distinguishing  and  enriching  them- 
selves in  distant  warfare.  In  the  times  of  forcetl  and  unwelcome 
rest  they  were  thoroughly  idle ;  they  cared  neither  for  farming 
nor  for  hunting,  but  spent  the  time  in  feasting  and  sleep'.  The 
comitatus  is  one  of  the  strangest  but  most  histing  features  of 
early  civilisation,  partly  private  and  partly  public  in  its  character, 
and  furnishing  a  sort  of  supplement  to  an  otherwise  imperfect 
organisation.  The  strong  and  close  bond  of  union  thus  described 
by  Tacitus  can  scarcely  be  the  same  institution  as  the  voluntaiy 
and  occasional  adhesion  to  a  military  leader,  which  Caesar 
mentions  in  connexion  with  the  aggressive  expeditions  of  his  own 
time*;  but  the  one  may  have  grown  out  of  the  other.  Glory 

'  Tac.  Genn.  c.  14  :  'Sua  <|uoque  fortia  facta  gloriae  ejus  assigiiiiro  prae- 
cipuuni  satTaiiieiitum  est.'  Waltz  understaiKls  this  to  imply  an  actual  oath. 
D.  V.  G.  i.  347. 

'  Tac.  (ieriii.  cc.  13,  14.  The  difficult  pas.sage  '  Insignis  nobilitas  aut 
magna  patrum  merita  |)riricipiH  dignationom  ctiam  adolescentulis  assigtiaiit ' 
is  commented  on  at  great  length  by  Waitz,  D.  V.  G.  i.  260-270  ;  and  Soiiin, 
Fr.  K.  (!.  V.  pp.  555-558;  both  of  w.honi  give  a  transitive  sense  to  t/jf/Haiio- 
neni.  Kemble  translates  ' principia  dignationem  assignant,'  'give  the  rank 
of  princes.'    Saxons,  i.  166. 

'■'  Tac.  Genn.  c.  15:  a  passage  which  does  not  refer  exclusively  to  the  ri)m!tr.i. 

'  Caesar,  du  liello  (iailico,  vi.  23;  above,  §  II.  The  idea  of  .Sybul  aiicl 
others  that  Caesar  describes  an  earlier  form  of  the  institution  is  rejected  by 
Waitz,  D.  V.  G.  i.  357;  K.  Maurer,  Krit.  Uebtrschau,  ii.  418. 
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VtfJ"""'  booty  seem  to  have  beeu  the  chief  end  of  the  expeditious 

organised  by  both,  aud  the  tie  of  personal  houonr  and  attach- 
ment the  common  bond  ;  but  in  Caesar's  account  the  leadership 
is  not  restricted  to  the  official  magistrate,  and  the  engagement  of 
the  follower  is  for  a  single  campaign  only.  That  the  relation  to 
the  2)7'ince])S  implies  personal  dependence  is  clear  :  no  one  need 
blush,  says  Tacitus,  to  be  seen  among  the  comites^;  but  the  fact 
that  it  was  necessarj',  from  the  Roman  point  of  view,  to  say  so, 
involves  of  necessity  some  idea  of  diminution  of  status.  It  may 
be  questioned  whether  any  one  in  this  relation  would  be  regarded 
as  fully  competent  to  take  part  in  the  deliberations  of  the  tribe, 
but  it  is  scarcely  reasonable  to  suppose,  as  has  been  sometimes 
maintained,  that  a  position  of  so  much  honour,  and  so  much 
coveted,  could  only  be  obtained  by  the  sacrifice  of  freedom  ^.  But 
the  inij)ortance  of  the  comitatus  lies  mainly  in  the  later  history, 
and  in  its  bearing  on  kindred  but  distinct  dcveloiiments. 

The  priests.  Of  the  priests  of  the  German  races  we  learn  little  more  from 
Tacitus  than  that  they  formed  a  distinct  class  of  men  who  pre- 
sided at  the  sacrifices,  took  the  auspices  for  public  undertakings, 
proclaimed  silence  in  the  assembly,  and  in  the  name  of  the  god  of 
war  discharged  the  office  of  judge  and  executioner  in  the  host  ^. 

It  is,  hoAvever,  in  relation  to  the  administration  of  government 
that  the  notices  of  the  Germania  have  their  greatest  value. 

The  triimii       1 5.  There  was  not  in  the  time  of  Tacitus,  any  more  than  in  that 

constitution.  „     .    .   .  . 

of  Caesar,  any  general  centre  of  adnunistration,  or  any  federal 
bond  among  the  several  tribes,  although  the  great  kindred  races 
had  common  religious  rites  and  sanctuaries.  Each  nation  had  a 
constitution  of  its  own.  In  some  there  was  a  king  with  kindred 
nobility  and  of  course  a  personal  comitatus,  the  patron  of  frccd- 
Royaity.      men  and  serfs  *.    But  the  king  was  by  no  means  vested  with  ir- 

'  Tac.  Germ.  c.  13  :  '  Nec  rubor  inter  coniites  aspici.' 
This  seems  to  be" Kemble's  view ;  Saxons,  i.  1 73 ;  '  it  is  clear  that  the  idea 
of  freedom  is  entirely  lost,' being  replaced  by  tiiat  of  honour.    It  is  entirely 
rejected  by  Waitz,  D.  V.  G.  i.  34S,  and  K.  Maurer,  Krit.  Ueberschau,  ii.  394. 

»  Tac.  Germ.  cc.  7,  10,  11.    Waitz,  D.  V.  G.  i.  257,  258. 

*  Tac.  Germ.  cc.  7,  25.  The  essence  of  German  kingship  was  not  in  the 
command  of  tlie  Iiost,  or  in  the  leadershi))  of  a  comilalits,  or  in  the  union  of 
several  tribes  under  one  sceptre,  or  in  an  authority  more  elticiciit  tlian  tliat 
of  the  ininceps ;  but  in  its  hereditary  character,  or  in  tlie  choice,  by  the 
people,  of  a  ruler  from  a  distinct  family.    Waitz,  D.  V.  G.  i.  388-293. 
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responsible  or  unlimited  powers  ^  He  was  elected  from  the  body  Limited 
of  the  nobles,  for  strictly  hereditary  succession  was  confined  to  royalty, 
private  property:  he  had  not  the  sole  command  in  war  ;  that  was 
engrossed  by  the  duces,  who  also  owed  their  position  to  election, 
determined  by  the  renown  they  had  already  earned,  and  sus- 
tained by  the  williug  obedience  of  their  companions  in  arms".  He 
might  take  a  leading  part  in  council,  but  others  qualified  by  age, 
nobility,  honour,  and  eloquence  had  a  not  inferior  claim  to  be 
heard'.  He  received  a  portion  of  the  fines  imposed  in  the  courts 
of  justice,  but  he  did  not  appoint  the  judges  *.  His  position  was 
dignified  and  important,  as  impersonating  the  imity  of  the  tribe 
and  impljing  a  dominion  more  extensive  than  that  held  by  the 
other  non-monarchical  communities ;  but  unless  he  were  person- 
ally endowed  with  the  gifts  or  reputation  of  a  military  leader,  it 
could  be  one  only  of  .simple  honour.  There  was  no  such  relation 
between  him  and  the^-imcipes  ^  as  there  was  lictween  the^m- 
cifes  and  their  comites  :  the  pnncijyes  fought  not  for  him,  but  for 
victory,  and  the  only  treason,  except  that  which  consisted  in  the 
betrayal  of  the  voluntary  tie,  was  that  which  was  committed 
against  the  nation 

We  may  understand  that  a  tribe  which  had  adopted  monarchy 
must  gi-adually  have  modified  these  conditions  ;  that  a  king 
strong  enough  to  maintain  his  position  at  all,  must  have  gathered 
the  chiefs  of  the  land  into  a  comikUus  of  his  own  ;  but  there  is 
no  sign  as  yet  that  this  was  done  :  nor  is  there  any  indication 
that  the  kirig  exercised,  except  in  the  case  of  auguries any  such 

K.  Maurer,  Krit.  Ueberscliau,  ii.  419-423.  Tliis  hereditary  character  is 
absolutely  incoiisintfnt  witli  the  «up|)osition  that  royalty  originated  in  the 
riimilattii  :  and  is  in  distinct  contrast  with  the  elective  principle  applied  in 
th<t  case  of  the  prhici/ieH. 

'  Tac.  Germ.  c.  7  :  •  Nec  regibus  infinita  aut  libera  potestas.' 

■  '  DuccH  ex  virtute  sumunt .  .  .  et  duces  exeinplo  potius  (juani  iin])erio  .  .  . 
prao.sniit.'  Tac.  (ienn.  c.  7.  Waitz  however  maintains  that  tlie  king  was 
the  regular  general  for  the  monarchic  tribes ;  D.  V.  G.  i.  310  sq. 

'  Tac.  Genn.  c.  1 1. 

'  '  Pars  niulctafi  regi  vel  civitati,  pars  ipsi  qui  vindicatur  vel  propinquis 
ejus  exMolvitur.'    lliid.  c.  12. 

°  Nor  wiTc  the  nohilrx  the  king's  comitattu :  but  the  question  belongs  to 
a  l.attT  st.'ige.    Waitz,  I).  V.  G.  i.  365  sfp 

"  '  I'roditorcs  et  transfugas  arboribua  suspendunt,'  &c.  Tac.  Genu.  c.  1  a. 

'  Ibid.  c.  10. 
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sacerdotal  influence  as  in  ancient  times  might  be  supposed  to  con- 
sole a  sovereign  whose  power  bore  no  propoi-tion  to  his  dignity. 
But  it  is  not  easy  to  argue  with  certainty  from  the  words  of 
Tacitus,  that  those  tribes  in  which  the  power  and  pre-eminence  of 
the  principes  were  of  so  great  importance,  were  really  subject  to 
kings  at  all. 

The  central      For  a  very  large  proportion  of  the  tribes  dispensed  altogether 

admiiiistra-  i  ,  .  .  i 

tionwasiu   With  royalty:  the  state  or  ctvitas^  was  a  sufficient  centre,  and 

whether      the  tie  of  nationality  a  sufficient  bond  of  cohesion.    In  these 

monarchic        .,,  •     /-i         >      •  •     .         i  ■     ,i         j.-  i 

or  not.        still,  as  111  Lacsar  s  time,  the  pnncipes  chosen  in  the  national 

councils  acted  independently  of  one  another  in  peace,  and  in  war 

obeyed  the  leader  whose  valour  marked  him  out  for  election. 

Under  this  system  the  state  received  the  portion  of  the  mulcts 

which  in  the  monarchies  fell  to  the  king  :  there  is  no  evidence 

that  the  election  of  the  pinncipes  was  influenced  by  the  here- 

ThepWnc!>M  ditary  principle*,  or  that  their  status  involved  any  of  the 
ofthenon-    ,  «         ,  t, 

monarchic  honours  of  royalty.  In  the  monarchical  tribes  it  is  probable 
that  the  king  may  have  gradually  appropriated  the  powers  and 
honours  of  the  principes,  but  in  the  non-monarchical  ones  there 
is  nothing  to  show  that  the  principes  were  more  than  the  elec- 
tive magistrates  of  free  and  kindred  communities. 

The  central      16.  Under  both  systems  the  central  power  was  wielded  by  the 

assembly  of         .  i    i  i     ■   /•      i  • 

ihe  civiias,  a  national  assemblies.  Ihese  were  held  at  tixed  times,  generally 
thehost.*^"  at  the  new  or  full  moon''.  There  was  no  distinction  of  place  ^:  all 
were  free,  all  appeared  in  arms.  Silence  was  proclaimed  by  the 
priests,  who  had  for  the  time  the  power  of  enforcing  it.  Then 
the  debate  was  opened  by  some  one  who  had  a  personal  claim  to 
be  heard,  the  king,  or  a  princeps,  or  one  whose  age,  nobility, 
military  glory,  or  eloquence  entitled  him  to  rise.     He  took  the 

*  Tacitus  uses  the  word  ciritas  to  express  the  tribe  in  its  constitutional 
aspect,  in  the  Geriuania,  cc.  8,  lo,  I2,  13,  14,  15,  19,  25,  30,  41 ;  and  Aiitiales, 
i.  37.  Gms  is  also  used  in  the  same  sense,  but  not  no  paijus,  which  always 
means  a  subdivision  ;  as  in  Caesar,  de  Bello  Gallico,  i.  12,  '  Onmis  civitas 
Helvetia  in  quattuor  |)agos  divisa  est.'  AVaitz,  I).  V.  G.  i.  1 40.  Sohni 
(Fr.  R.  G.  V.  i)p.  1-8)  carefully  works  out  the  position  that  vi-hereas  the 
unity  of  the  German  race  was  one  of  blood  and  religion  only,  the  tribal  or 
state  unity  exhilntod  in  the  councils  was  political,  and  that  of  the  pagi  or 
hundreds  simply  a  judicial  organisation. 

^  Tac.  Gcnn.  e.  12.      ^  See  above,  p.  22,  n.  4.      *  Tac.  Germ.  c.  11. 

'  Po.ssibly  they  arranged  themselves,  as  in  the  host,  in  kindreds.  Waitz, 
D.  V.  G.  i.  325. 
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toue  of  persuasion,  never  that  of  command.     Opposition  was 

expressed  by  loud  shouts ;  assent  by  the  shaking  of  speai-s  ; 

enthusiastic  applause  by  the  clash  of  spear  and  shield. 

Of  matters  of  deliberation  the  more  important  were  transacted  Deiibera- 

tioiisoftlie 

in  the  full  assembly,  at  which  all  the  freemen  were  entitled  to  council  of 
be  present.  But  the  business  was  canvassed  and  arranged  by 
the  principes  before  it  was  presented  for  national  determination  ; 
and  matters  of  less  import  and  ordinary  routine  were  dispatched 
in  the  limited  gatherings  of  the  magistrates.  Of  the  greater 
questions  were  those  of  war  and  peace,  although  these,  together 
with  proposals  of  alliance  and  elections  of  magistrates,  were  fre- 
quently discussed  in  the  convivial  meetings  which  formed  part  of 
the  regular  session  of  the  counciF.  The  magistrates  for  the  ad- 
ministration of  justice  in  the  pagi  and  vici  were  elected  in  the 
general  council.  It  also  acted,  in  its  sovereign  capacity,  as  a  high 
court  of  justice,  heard  complaints  and  issued  capital  sentences^. 

The  local  courts  of  justice  were  held  by  the  elected  j^nncipes  judicial 
in  the  larger  divisions  or  pagi,  and  in  the  villages  or  vici.  But  ^u!e 
their  office  was  rather  that  of  president  of  the  court  than  of 
judge.  The  princeps  had,  in  the  pagus  at  least,  a  hundred 
assessors  or  companions  to  whom  he  was  indebted  not  only  for 
advice  but  for  authority  also  ^  :  doubtless  they  both  declared  the 
law  and  weighed  the  evidence.  Capital  punishments  were  not 
rare ;  hanging  was  the  reward  of  treason  and  desertion :  the 
coward  and  the  abandoned  person  were  drowned  or  smothered 


'  '  De  reconciliandis  invicem  inimicitiis  et  jungendis  afiinitatibus  et  ad- 
BciscendiM  priricipihus,  de  pace  denique  ac  bello,  pleruinque  in  conviviis  con- 
sultant.' Tac.  Germ.  0.  22.  Whether  the  custom  of  drinking'  the  fines  for 
non-attendance,  which  was  a  time-honoured  practice  in  tlie  (iorman  niark- 
courtH  (O.  L.  von  Maurer,  Markenverfassg.  p.  J75),  and  still  prevails  in 
England  in  rural  clubs,  can  be  trace<l  to  this  u.sage,  need  not  be  di.scussed. 
It  certainly  seems  that  the  manorial  courts  still  support  their  existence  by 
Hi'iniTs  after  business  :  and  so  in  the  time  of  Atlielsl;in  the  '  bytt-fylling,' 
'  impletio  vasorum,'  was  an  important  part  of  the  proceedings  of  the  local 
gatherings.  Ti^w  vexed  cpiestion  »r<il  alen  and  church  alrx,  and  the  func- 
tions of  the  ale-taster  connect  themselves  with  the  primitive  jjractice  :  and 
80  also  the  guildB.    See  CHiap.  xi,  below. 

Tac.  Germ.  c.  11.    See  Sohm,  Fr.  R.  G.  V.  p.  5. 

'  '  Eliguntiir  in  iisdem  conciliis  et  principes,  qui  jura  per  pagos  vioosque 
reddunt.  (;entcni  singulis  ex  plebe  couiiteM  consilium  simul  et  auctoritas 
adsunt.'    Tac.  Germ.  c.  I2. 
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under  hurdles  :  other  offences  were  expiated  by  fines,  of  which 
one  portion  went  to  the  king  or  the  state,  the  rest  to  the  injured 
Finesincom-  person  or  his  relations.    The  system  of  compensation  extended 

pensation  -t    .         pit  i      i       •  •  i     •  i 

for  oflfences.  even  to  the  reconcihation  of  hereditary  quarrels :  homicide  itself 

might  be  atoned  for  by  a  fine  of  cattle  :  the  whole  house  of  the 

slain  man  joined  in  accepting  it  as  an  indemnity,  and  the  breach 

of  the  public  peace  was  Jiealed  by  a  fixed  shared 

Oi-isanisation  17.  In  war  the  compulsory  maintenance  of  discipline  was 
in  time  of  .  . 

war.  tempered  greatly  by  the  spirit  of  the  comitatus.    The  leader  of 

the  host  was  the  chosen  champion  ;  not  necessarily  the  king 
or  the  local  magistrate,  but  the  dux  whose  prowess  had  earned 
the  confidence  of  the  nation,  and  who  as  princeps  was  followed 
by  the  largest  train  of  companions'^.  From  each  pagus  a 
hundred  champions  were  sent  to  the  host ^,  just  as  the  himdred 
assessors  were  furnished  to  the  com-t  of  justice.  Well-trained 
infautry  were  thus  supplied  ;  they  took  the  van  in  battle  and 
were  supported  by  or  mingled  with  the  cavalry.  The  chief 
burden  fell  on  deduces*,  who  had  to  set  an  example  rather  than 
to  enforce  command,  and  on  the  pt-incipes  with  their  mounted 
comites^.  The  maintenance  of  discipline  in  the  field  as  in  the 
council  was  left  in  great  measure  to  the  priests" ;  they  took 
the  auguries  and  gave  the  signal  for  onset,  they  alone  had  power 
to  visit  with  legal  i^unishment,  to  bind  or  to  beat.  Otherwise 
the  cohesion  and  order  of  battle  was  kept  up  by  the  voluntary 
regularity  of  the  armed  freemen,  who  arranged  themselves,  when 
not  otherwise  tied,  in  families  and  affinities'.  Three  principles 
at  least  seem  to  be  at  work  in  this  system ;  the  national  force 

'  The  passages  that  illustrate  this  are  of  gi-eat  importance  on  the  whole 
subject  of  German  criminal  law ;  the  icer-gihl,  the  lot,  the  u-itt;  the  character 
of  the  peace,  the  idea  of  the  right  of  private  war,  the  so-called  fehde-recht, 
and  the  position  of  the  king  as  guardian  of  the  jjeace,  and  of  the  kindred  as 
sharers  in  the  feud.  Tac.  Germ.  cc.  12,  21,  22.  Waitz,  D.  V.  G.  i.  389-420. 
K.  Maurer,  Krit.  Ueberschau,  iii.  26-36. 

'  'Ipsa  plerumque  fama  bella  ])r()fligant.'  Tac.  Germ.  c.  13. 

'  '  Centeni  ex  singulis  pagis.'   Il>id.  c.  6. 

*  '  8i  ])rompti,  si  conspicui,  si  ante  aciem  agant.'  Ibid.  c.  7. 

^  The  war-liorse  of  the  comes  was  the  gift  of  the  princeps  as  well  as  his 
arms.    Ibid.  c.  14. 

8  Ibid.  c.  7. 

'  'Non  casus  nec  fortuita  conglobatio  turmam  aut  cuucum  facit,  scd 
familiae  et  propinquitates.'  Ibid.  c.  7. 
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consisting  of  the  dux  and  chosen  centuries  of  infantry  ;  the  pro- 
fessional warriors  with  their  trains  of  disciples,  the  2rrincipes 
fighting  for  victory,  and  the  comites  for  their  princeps ;  and 
the  mass  of  the  freemen  arranged  in  families  fighting  for 
their  homesteads  and  hearths.  It  is  to  these  last,  according  to 
Tacitus,  that  the  strength  of  the  force  and  the  confidence  of 
earnest  valour  is  chiefly  due,  whether  the  immediate  excitement 
be  the  rivalry  of  jealous  neighbours  or  the  urgency  of  common 
interests.    The  host  is  thus  the  whole  nation  in  arms. 

18.  And  the  nation  in  its  territorial  aspect  is  not  altogether  Personal 
unlike  the  host  in  permanent  encampment :  the  pagus  and  viciis  these 
are  rather  the  divisions  of  the  people  than  of  the  land,  and  may  ment£* 
be  reasonably  supposed  to  have  been  marked  out  with  reference 

to  the  numerical  ai'rangement  of  the  host,  and  in  that  strict 
adherence  to  definite  numbers  which  appears  so  constantly  in  new 
or  loosely  settled  communities,  whether  civilised  or  not.  The 
hundred  warriors  and  the  hundred  judges  of  the  pagiis,  may  on 
this  supposition  represent  the  hundred  free  families  to  which  the 
pagus  was  originally  allotted,  that  primitive  institution  of  the 
hundred  which  appears  in  every  branch  of  the  Germanic  race 
in  its  earliest  historical  form  ;  not  yet  a  definite  geographical 
division,  Imt  a  social  and  political  one'.  The  vici  may  be  sub- 
divisions in  equal  proportions,  both  of  the  personalities  and  of 
the  territorial  allotment  of  the  hundred  :  and  their  subdivision 
by  re-allotment  may  have  been  equally  symmetrical.  But  it 
would  be  w?-ong  to  state  this  as  more  than  a  theory. 

19.  With  very  few  exceptions,  by  way  of  inference,  this  de- 
scription is  a  mere  abstract  and  paraphrase  of  the  language  of  the 
Germania.  The  general  features  of  it  are  clear  if  not  minute.  It 
will  probably  always  be  a  favourite  exercise  for  learned  ingenuity 
to  attempt  to  trace  distinct  reference  to  tlie  later  institutions 

'  Waitz,  I).  V.  G.  i.  154,  undcrstamlH  tlio  liundrod  coinpaniotis  of  the 
princrpx  in  judgment  to  be  tlie  fully  (jualilicd  niciiihers  of  tlio  comniunity  ; 
no  special  Ktress  is  to  1)0  laid  on  tlii'  nuinhcr,  as  Tacitus  Iiiiiistdf  wanis  us. 
They  formed  tlion  a  full  huudrud-court,  and  not  a  more  council  of  assessors, 
as  Tacitus  8U])i)0sed.  ISetliniann-lIoUwei,'  takes  the  same  view  (Civil- 
process,  iv.  102).  The  older  view,  reganlinj;  them  as  a  committee  of  the 
freemen,  is  on  the  whole  less  likely.  The  ))rinei]>le  that  in  these  courts  all 
the  suitors  are  judges  is  very  ancient.    See  also  Waitz,  D.  V.  G.  i.  333. 
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Prospective  of  the  race  :  and  it  is  quite  lawful  to  work  back,  through  ob- 
speetive      vious  generalisations  and  comparisons  with  the  early  phenomena 
Germania.    of  society  in  other  nations,  to  the  primitive  civilisation  of  the 
Aryan  or  the  Indo-Germanic  family.    It  would  be  foreign  to  our 
present  purjiose  to  attempt  the  latter  task :  and  the  former  can 
only  be  partially  undertaken  in  a  work,  the  object  of  which  is 
historical  rather  than  philosophical.    But  the  words  of  Tacitus 
require  interpretation,  and  the  unity  of  his  sketch  demands,  for 
intelligent  comprehension,  some  reference  to  the  early  principles 
of  social  development. 
No  principle     Among  the  first  truths  which  the  historical  student,  or  indeed 

works  in  •      •  ^.       i    i      i  .       ,  .  . 

isolation.  any  scientific  scholar,  learns  to  recognise,  this  is  perhaps  the  most 
important,  that  no  theory  or  principle  works  in  isolation.  The 
most  logical  conclusions  from  the  truest  principle  are  2>ractically 
false,  unless  in  drawing  them  allowance  is  made  for  the  counter- 
working of  other  principles  equally  true  in  theory,  and  equally 
dej^endent  for  practical  trutli  on  co-ordination  with  the  first.  No 
natural  law  is  by  itself  sufficient  to  account  for  all  the  phenomena 
which  on  the  most  restricted  view  range  themselves  within  its 
sphere.  And  with  respect  to  primitive  society,  this  is  especially 
noteworthy.  The  patriarchal  theory,  as  it  is  called,  will  certainly 
not  account  for  any  great  proportion  of  the  phenomena  of  the 

Traces  of  social  system  under  any  of  its  ])hases  :  yet  there  are  in  the 
primitive  *'  ri-i 

society.  Germania  some  traces  of  the  idea  on  which  it  is  based  ;  the 
union  for  some  purposes  of  sacerdotal  with  royal  functions',  and 
the  vast  and  permanent  importance  of  the  fiimily  tie^.  Of  the 
four  chief  forms  of  political  life,  which  in  their  earlier  stages  are 
compatible  with  the  existence  of  a  people  in  the  pastoral,  the 
hunting,  and  the  predatory  stages  of  its  development,  tlie  most 
complex,  that  of  the  city,  is  expressly  excluded  by  the  words  of 
Tacitus  ;  the  Germans  had  no  cities',  no  fortified  places  of  resort 
or  refuge  ;  and  when  at  a  later  period  they  adopt  a  city  life,  its 

'  Tac.  (!erm.  c.  lo. 

'  In  relation  to  the  host,  Tac.  Gemi.  c.  7  ;  to  feuds,  c.  21 ;  to  inheritance, 
c.  20;  the  relations  witness  the  punishment  of  the  unfaithful  wife,  c.  19  ; 
marriages  with  alien  nations  are  unusual,  c.  4.    Waitz,  D.  V.  G.  i.  49-9'2. 

'  Tac.  Germ.  c.  16.  They  regarded  them  as  '  munimeuta  servitii.'  Tac. 
Hist.  iv.  64. 
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constitution  is  based  on  that  of  the  ancient  villages  rather  than  on  Germs  of 
any  imported  idea  of  the  classical  municipality The  lordship, —  tions  con- 
that  quasi-manorial  system,  in  which  the  lord  of  the  land  lives  Oermania. 
among  his  free  tenants  and  cultivates  his  proper  demesne  by 
serfs  or  hired  labourers,  possessing  the  original  title  to  the 
whole,  waste  as  well  as  cultivated,  with  jurisdiction  over  and 
right  to  service  from  all  who  dwell  within  the  boundaries, — is 
only  in  very  few  particulars  reconcileable  with  the  sketch  of 
Tacitus.  The  village  system  in  which,  the  tie  of  community  of  The  village, 
land  not  necessarily  existing,  the  freer  and  simpler  institution  of 
a  common  machinery  for  the  preservation  of  peace,  the  adminis- 
tration of  justice,  and  the  fulfilment  of  public  duties  as  part  of 
a  wider  organisation,  is  the  direct  and  primary  bond,  does  fall  in 
more  easily  with  the  general  tenour  of  the  description.  The  vici 
or  villages  exist  and  have  justice  administered  by  the  pnncipes. 
But  further  references,  irrespective  of  the  question  of  the  land, 
are  scanty  and  open  to  much  discussion.  The  idea  of  the  The  Mark. 
Mark  System,  as  it  is  called,  according  to  which  the  body 
of  kindred  freemen,  scattered  over  a  considerable  area  and  culti- 
vating their  lands  in  common,  use  a  domestic  constitution  based 
entirely  or  primarily  on  the  community  of  tenure  and  cultivation, 
is  an  especially  inviting  one,  and  furnishes  a  basis  on  which  a 
large  proportion  of  the  institutions  of  later  constitutional  life 
may  theoretically  be  imposed.  And  there  are  nations  in  which 
such  a  system  has  ever  been  the  rule,  although  they  are  not  those 
whose  progress  has  made  a  part  of  the  world's  history^,  whilst 
the  very  fact  of  their  permanent  insignificance  may  be  regarded 
as  a  positive  refutation  of  the  claim  of  their  system  to  include  all 
the  germs  of  gi-eater  and  more  active  free  institutions.  But  this 
system,  in  its  bare  simplicity,  is  scarcely  consistent  with  the 
general  sketch  of  the  Gcrmaniii,  and  totally  insnflicient  as  a  key 
to  the  whole.    The  Cicrman  communities,  although  they  hold  their 

'  See  this  worked  out  by  G.  L.  von  Mauror,  StiUltoverfasBg.  i.  134  sq.  : 
he  rejects  tlie  idea  of  Roman  municipality,  of  the  manorial  system,  of  tho 
Schoffeiilliniii,  or  of  tlie  ttuild,  aH  the  origin  of  city  lifo  among  the  (icrmaiiB, 
and  traceH  it  to  the  Mark. 

'  See,  especially  in  reference  to  India,  Sir  H.  S.  Maine's  Lectures  ou 
Village  Couimuuitiea,  Loudon,  i8;i. 
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land  in  common,  are  scarcely  described  as  those  of  an  agricultural 
people :  while  the  mark  system  is  wholly  and  entirely  an  agi'i- 
cultural  one,  and  must,  if  it  had  existed  in  its  integrity  in 
Tacitus's  time,  have  impressed  its  leading  features  more  dis- 
tinctly upon  his  memory.  Nor  can  a  mixture  of  the  systems  of 
the  lordship,  the  village  and  the  mark,  claim  a  greater  proba- 
bility ;  we  have  no  one  of  the  three  in  its  completeness  and 
cannot  be  warranted  in  supposing  the  co-existence  of  all. 
of  Ta^citus'*       It  is  only  by  viewing  the  description  of  the  Eoman  historian 

contains  the  referrinsj  to  a  stag-e  and  state  of  society  in  which  the  causes 
several  pnn-  .  . 

cipies  of  later  are  at  work  which  at  different  periods  and  in  different  regions 
society.  '  ° 

develop  all  the  three,  that  any  approach  can  be  safely  made 

towards  bringing  it  into  relation  with  the  facts  of  historical 
sociology.  We  have  not  the  mark  system,  but  we  have  the 
principle  of  common  tenure  and  cultivation,  on  which,  in  India, 
the  native  village  communities  still  maintain  a  primitive  prac- 
tice much  older  probably  than  the  Germania,  and  of  which  very 
distinct  vestiges  exist  still  in  our  own  country,  in  Switzerland, 
and  in  Germany'.  We  have  not  the  village  system  in  its  in- 
tegrity, but  we  have  the  villages  themselves,  their  relation  to 
the  'pagi,  and  through  them  to  the  civitas,  and  the  fact  that  they 
were  centres  for  the  administration  of  justice.  We  have  not  the 
manor,  but  we  have  the  nobleman,  we  have  the  warlike  magis- 
trate with  his  attendant  comites,  whose  services  he  must  find  some 
way  of  rewarding,  and  whose  energies  he  must  even  in  peace 
find  some  way  of  employing.  The  rich  man  too  has  his  gi-eat 
house  and  court,  and  his  family  of  slaves  or  dependents,  who 
may  be  only  less  than  free  in  that  they  cultivate  the  land  that 
belongs  to  another.  AVe  dare  not  say  that  we  have  a  perfect 
alodial  system,  although  the  land,  so  far  as  it  may  be  held  in 
severalty,  is  held  alodially  :  we  cannot  say  that  we  have  feudality, 


'  See  below  pp.  49-51.  It  appears  rash  to  make  tlic  mark  system,  pure 
anfl  simple,  the  basis  of  Gonnanic  society.  No  doubt  in  some  cases  not  only 
villages,  but  luindroils,  and  still  larger  temtorios  possessed  connnon  lands, 
and  the  English  folk-land  is  in  a  manner  the  mark-land  of  the  niitiou :  l)ut 
it  docs  not  follow  that  in  those  all  constitutional  ridations  were  based  ujion 
it.  Still  less  in  other  regions  wliere  not  so  much  as  even  this  can  be 
proved. 
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for  the  tie  between  the  lord  and  his  dependent  is  distinctly  not 
one  of  which  land  is  either  the  exponent  or  tiie  material  basis. 

But  we  have  germs  and  traces  of  all.    The  military  princeps  A  slirtt  de- 
has  but  to  conquer  and  colonise  a  new  teiTitory,  and  reward  his  w*oui™bira 
followers  on  a  plan  that  will  keep  them  faithful  as  well  as  free,  ciples  mt"' 
and  feudalism  springs  into  existence.   The  members  of  the  village  ^y*'®'"*' 
society  have  but  to  commute  their  fluctuating  shares  in  the  annual 
redistribution  of  land  for  a  fixed  allotment  with  definite  duties 
incumbent  upon  thera  as  independent  owners,  and  we  have  the 
alodial  system  of  village  life ;  let  the  warriors  of  the  tribe  sink 
their  predatory  ardour  in  the  fulfilment  of  immediate  duties,  cul- 
tivate their  land  and  live  on  the  produce  of  it,  and  they  will  pro- 
bably fall  back  into  the  simplicity  of  the  primitive  mark  life,  out 
of  which  they  emerged,  and  into  which  their  descendants,  in  many 
cases,  when  civilised  and  humanised  by  the  arts  of  peace,  chose, 
in  the  prospect  of  freedom  and  social  independence,  to  return. 

If  the  free  village  organisation  seems  to  recommend  itself  as  General 
the  most  adequate  explanation  of  the  facts  recorded,  it  must  ness''of  the 
be  remembered  that  its  plausibility  depends  on  its  obscurity 
and  indefiniteness.  It  may  contain  or  it  may  exclude  the 
principle  of  common  tenure  and  cultivation  ;  it  may  include  or 
exclude  the  estates  of  the  rich  men  and  their  slaves,  the  halls 
of  the  principes  and  their  companions.  We  can  affirm  little 
more  than  that  the  vicus  was  a  community  of  common  cultiva- 
tors ;  a  centre  or  a  subdivision  of  the  pagus  for  the  purposes  of 
poKce  or  judicature.  On  the  analogy  of  the  pagus  we  may 
infer  that  it  furnished  in  its  elders  a  body  of  assessors  to  assist 
the  princeps  on  the  bench  of  justice,  and  in  its  young  men  a 
contingent  towards  the  chosen  centuries  of  the  host.  All  beyond 
this  is  theory,  or  derived  from  inteq)retation  by  later  facts^. 

'  Sohin  (Fr.  R.  G.  V.  pp.  i-8)  combats  the  idea  tliiit  the  constitution  of 
the  race  (Slamm),  that  of  tlie  civitas  ( Voile),  and  that  of  the  jjagiis  {llundcrt- 
schafl),  are  biused  on  the  same  principle,  no  that  one  is  the  ruprotluction  of 
the  other  on  a  different  field.  He  contends  tliat.  in  the  Gennania,  they  ex- 
hibit the  people  in  three  dilferent  phases  :  the  rolijfious,  the  political,  and  the 
judicial.  'The  old  (iunnan  constitution  is  characterised  by  the  organic 
connexion  in  which  the  ditt'erent  sides  of  the  national  life  stand  to  tin-  dif- 
ferent stages  of  the  national  organism.'  Grimm  (H.  .\.  p.  745)  and  Waitz 
(D.  v.  (r.  i.  316)  are  inclined  to  regard  the  several  constitutions  ascunver- 
Hant,  in  the  main,  with  the  uame  matters. 
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The  three        But  the  looseness  and  unjointed  character  of  the  upper 

principles  of  ■    ±-      •    v     •      i/>  •  <.  • 

kindred,      organisation  IS  by  itseli  sumcient  to  prevent  us  from  acceptmg 

and^e'rsonal  a  Symmetrical  theory.    If  the  villages  and  the  par/i  are  arranged 

on  one  principle,  the  supreme  authority  seems  to  be  exercised 

at  least  on  three.    The  king  in  the  monarchic  states  does  little 

more  than  represent  the  unity  of  race ;  he  has  a  primacy  of 

honour  but  not  of  power  ;  he  reigns  but  does  not  govern.  The 

national  council  under  the  elective  jirincipes  is  sovereign  in 

peace,  but  in  war  its  powers  are  vested  in  the  dux ;  and  yet 

the  authority  of  the  dux  over  his  comites  does  not  rest  on  the 

election  of  the  nation,  but  on  the  personal  tie  by  which  they 

are  bound  to  him.    Just  so  in  each  subordinate  portion  of  the 

fabric,  the  three  principles  of  the  kindred,  the  community,  and 

the  personal  influence,  complement  and  complicate  each  other's 

action.    The  lower  organisations  are  more  coherent  than  the 

upper,  because  it  is  more  possible  for  them  to  exist  unmixed, 

or  in  personal  union  :  the  kindred  may  be  the  community,  and 

the  i^ersonal  and  official  influence  of  the  wise  man  or  champion 

may  be  united  in  the  chief  of  the  family  settlement.    But  even 

here  the  cohesive  force  may  be  exaggerated. 

The  conclusion  that  such  a  survey  suggests,  especially  with 

a  view  to  later  history,  is  this  :  A  great  family  of  tribes  whose 

institutions  are  all  in  common,  and  their  bonds  of  political 

cohesion  so  untrustworthy,  are  singularly  capable  of  entering 

into  new  combinations ;  singularly  liable  to  be  united  and 

dissolved  in  short-lived  confederations,  and  to  reappear  under 

new  names,  so  long  as  they  are  without  a  great  leader.    Yet  in 

that  very  community  of  institutions  and  languages,  in  the  firmness 

of  the  common  basis,  and  the  strength  of  the  lower  organisation, 

if  a  leader  can  be  found  to  impress  on  them  the  need  of  unity, 

and  to  consolidate  the  higher  machinery  of  political  action  into 

a  national   constitution,  instead   of   small   aggregations  and 

tumultuary  associations,  they  possess  a  basis  and  a  spring  of 

life,  from  and  by  which  they  may  rise  into  a  great  homogeneous 

people,  symnietiically  organised  and  united,  progressive  and 

thoroughly  patriotic. 
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CHAPTER  III. 

THE  SAXONS  AND  ANGLES  AT  HOME. 

20.  Appearance  of  the  Franks  and  Saxons. — 21.  The  Angles  and  Jutes. — 
22.  Saxons  in  Germany  as  described  by  Bede,  Nithard,  Rudolf,  and 
Hucbald ;  and  noticed  in  the  Capitularies. — 23.  Notices  of  the  Angles 
in  Germany. — 24.  The  mark  system  and  common  husbandry. — 25.  Early 
system  illustrated  by  the  Salian  law. — 26.  Further  illustrations. 

20.  For  nearly  two  hundred  years  after  the  age  of  Tacitus  Reappear- 
very  little  is  known  of  the  internal  history  of  the  German  German 
tribes,  and  nothing  new  of  their  political  institutions.     From  new  names, 
the  facility  with  which  the  latter,  when  they  reajjpear,  may  be 
made  to  harmonise  with  the  account  of  the  great  historian,  it 
is  almost  necessarily  inferred  that  they  had  continued  without 
change ;  nor  is  there  any  occasion  to  presume  a  development  in 
the  direction  of  civilisation.    The  Germans  of  Caesar's  time 
were  very  far  from  being  savages,  but  those  of  the  fourth 
century  were  still  a  very  long  way  from  the  conditions  of  . 
modern  society.    How  very  long  the  institutions  of  a  half- 
civilised  nation  may  remain  stationary  we  have  both  in  the 
East  and  in  the  West  very  abundant  evidence. 

During  tliese  centuries,  at  various  periods,  the  Roman  empire 
was  alarmed  and  shaken  by  the  appearance  on  her  borders  of 
nations  great  in  mass  and  strength,  as  their  predecessors  had 
l)een,  but  bearing  new  names.  In  the  reign  of  C'aracalla  Rome 
first  heard  of  tiie  Goths  and  Alemanni*;  a  little  more  than  half 
a  century  later  the  Franks  appear  ;  and  about  the  same  time 
the  Saxons,  who  had  been  nanu^d  and  ])laced  geographically  by 
Ptolemy,  make  their  first  mark  in  history.    They  arc  found 


'  Ael.  Spartianus,  C'aracalla,  c.  lo  ;  Zeuss,  Die  Deutscben  und  die  Nach- 
l)arstamme,  [ip.  30^,  401. 
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employed  in  naval  and  piratical  expeditions  on  the  coasts  of 
Gaul  in  a.d.  287'. 

Iiiileterini-       'V^Tiatever  degree  of  antiquity  we  may  be  inclined  to  ascribe 

niiteness  of  "  .  ,        *  . 

till  coUec-    to  the  names  of  these  nations,  and  there  is  no  need  to  put  a 

tive  names.  ...... 

precise  limit  to  it,  it  can  scarcely  be  supposed  that  they  sprang 

from  insignificance  and  obscurity  to  strength  and  power  in  a 
moment.  It  is  far  more  probable  that  under  the  names  of 
Frank  and  Saxon  in  the  fourth  century  had  been  sunk  the 
many  better-known  earlier  names  of  tribes  who  occupied  the 
same  seats,  as  the  Sigambri,  the  Salii  and  the  Ubii  were  all 
now  known  as  Franks^,  so  the  Cherusci,  the  Marsi,  the  Dulgi- 
bini,  and  the  Chauci^  may  have  been  comprehended  under  the 
name  of  Saxons.  The  nations  of  the  Germania  had  no  common 
name  recognised  by  themselves,  and  were  content,  when,  ages 
after,  they  had  idealised  their  unity  of  tongue  and  descent,  to 
speak  of  their  language  simply  as  the  Lingua  Theotisca,  the 
language  of  the  people  ^  (theod).  The  general  name  by  which  the 
Romans  knew  them  was  one  which  they  had  received  from  their 
Gallic  neighbours.  Much  of  the  minute  and  obscure  nomen- 
clature of  the  early  geogi-aphers  had  probably  a  similar  origin. 
The  freemen  of  the  gentes  and  cognaiiones  might  not  care 
much  about  the  collective  name  with  which  perhaps  a  casual 
combination  under  some  great  warrior  had  temporarily  endowed 
them.  So  long  as  they  retained  amongst  themselves  their 
family  or  gentile  names,  it  mattered  little  whether  the  foreigners 
called  them  Ingaevones®  or  Cherusci,  Germans  or  Saxons. 

'  Eutropius,  ix.  13  ;  Zeuss,  p.  381  ;  Grimm,  Gesch.  der  D.  Spr.  p.  625. 
^  Griimii,  Gesch.  iler  Deutschen  Spr.  pp.  -szo  sq.  ;  Zeuss,  pp.  326,  329. 
^  Grimm,  Gesch.  der  Deutschen  Si)r.  pp.  614,  6^4. 

*  AVlienoe  the  name  '  Deutscli.'  Zeuss  derives  it  rather  frum  the  root 
of  •  deutcn,'  to  explain,  so  that  thcotisc  shoukl  mean  '  .significant.'  But  the 
root  of  (licDil  and  deutcn  is  the  same.  See  Max  Midler,  Lectures  on  the 
Science  of  Languase,  ii.  230;  Grimm,  Ge.fch.  der  Deutschen  Spr.  p.  790; 
Waitz,  D.  V.  G.  i.  28.    All  decide  against  the  connexion  with  the  Teutones. 

'  Grimm's  identification  of  the  Ingaevones  with  the  Saxons,  of  the  Iscae- 
vones  with  the  Franks,  and  of  the  Henuinones  with  the  Thuringiuns  is 
convenient  :  Pref.  to  his  edition  of  the  Gerniiini:i,  p.  iv.  Ciesch.  der 
Deutschen  Spr.  pp.  829,  830;  Waitz,  1).  V.  G.  i.  9-11  ;  Max  Miiller, 
Lectures  on  the  ^'cience  of  Language,  ii.  502,  503.  There  is,  I  believe, 
no  etymological  objection  to  connecting  the  Inij  of  the  Ingaevones  with  the 
A  wj  of  the  Angles  and  the  Eng  of  England. 


III.] 


New  Names. 


39 


It  is  possible  that  the  sudden  prominence  of  new  names 
sometimes  signified  the  acquisition  of  dominion  by  a  rising 
tribe ;  that  the  later  career  of  the  Franks  may  be  but  the 
fulfilment  of  a  destiny  that  had  begun  to  work  centuries 
earlier  ;  it  is  not  impossible  that  a  confederation  of  free  and 
neighbour  tribes  may  have  become  known  to  the  world  by  a 
collective  name  which  they  were  scarcely  conscious  of  bearing  * : 
nor  is  it  unlikely  that  in  some  cases  the  collective  name  itself 
testifies  to  a  series  of  raj^id  subjugations  and  annexations.  But, 
however  this  may  be,  the  bearing  of  the  common  name  was  Importance 
in  itself  a  long  step  towards  political  unity  :  the  Saxon  commu-  coiitcth^e'^ 
nities  might  have  no  yearning  towards  it  themselves,  but  when 
they  found  that  their  neighbours  treated  them  as  one,  they 
would  find  it  gradually  necessary  to  act  as  one.    It  is  needless 
for  us  to  attempt  now  to  generalise  on  the  widely  vai-ying 
causes  that  led  to  this  constitution  of  the  later  nationalities. 
Some  had  originated  in  the  necessity  of  defence  against  Rome, 
some  in  the  tempting  prospect  of  rich  booty;  the  later  ones  per- 
haps in  the  turmoil  which  accompanied  the  gi-eat  upheaval  in 
Central  Asia  that  first  threw  the  Goths  upon  the  empire.    It  is 
safer  to  ascribe  them  in  general  to  some  such  external  cause  They  are  not 
than  to  suppose  them  to  have  proceeded  from,  or  even  to  have  ferred  to 
evinced,  a  tendency  towards  political  union.    The  very  causes  fcciOTit^on. 
which  made  combination  easy  would  seem  to  preclude  the 
possibility  of  any  conscious  active  tendency  towards  it.  Wliilst 
the  nations  on  the  Lower  Rhine  were  all  becoming  Franks, 
those  between  the  Rhine  and  the  Oder  were  becoming  Saxons  ;  The  Saxons 
the  name  implied  as  yet  no  common  organisation,  at  the  most 
only  an  occasional  combination  for  attack  or  defence. 

21.  In  close  neighbourhood  with  the  Saxons,  in  the  middle  The  iVnglea. 
of  the  fourth  century,  were  the  Angli,  a  tril)e  whose  origin  is 
more  uncertain  and  the  application  of  whose  name  is  still  more 
a  matter  of  question.    If  the  name  belongs,  in  the  pages  of  the 

"  Waitz,  I).  V.  ft.  i.  342,  rejects  the  idea  of  anytliing  like  fo<leral  couMli- 
tiitioii>;  in  the.se  early  tinir.s.  lUit  a  long  allianco  may,  for  foreign  natioiiH. 
easily  liear  the  appearance  of  a  confederation.  See  also  (irinnn,  Geseh.  dt  r 
Deutijchen  8pr.  p.  518. 
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Movements  several  geographers,  to  the  same  nation,  it  was  situated  in  the 

in  Germany,  time  of  Tacitus  east  of  the  Elbe  ;  in  the  time  of  Ptolemy  it  was 

found  on  the  middle  Elbe  between  the  Thuringians  to  the  south 

and  the  Varini  to  the  north  ;  and  at  a  later  period  it  was  forced, 

perhaps  by  the  growth  of  the  Thuringian  power,  into  the  neck  of 

the  Cimbric  peninsula.    It  may  however  be  reasonably  doubted 

whether  this  hypothesis  is  sound,  and  it  is  by  no  means  clear 

•whether,  if  it  be  so,  the  Angli  were  not  connected  more  closely 

with  the  Thuringians  than  with  the  Saxons^. 

The  Jutes.       To  the  north  of  the  Augli,  after  they  had  reached  their 

Schleswig  home,  were  the  Jutes,  of  whose  early  history  we 

know  nothing,  except  their  claim  to  be  regarded  as  kinsmen 

of  the  Goths,  and  the  close  similarity  between  their  descendants 

and  the  neighbour  Frisians'^.    All  these  tribes  spoke  dialects 

Language  of  of  the  language  now  known  as  the  old  low  German,  in  contrast 
the  three         .  .  . 

tribes.         with  the  Suevic  or  Swabian  tribes,  whose  tongue  was  the  basis 

of  the  high  German,  and  with  the  Frank,  whose  language,  now 

almost  entirely  lost,  seems  to  have  occupied  a  middle  position 

between  the  two.    That  of  the  Goths  was  outside,  but  still  akin 

to  all  the  three  varieties. 

These  tribes  It  was  bv  these  tribes,  the  Saxons,  the  Angles,  and  the  Jutes, 
colonised  ,       i      T    •     i  •      i  r. 

Southern     that  Southern  Britain  was  conquered  and  colonised  in  the  fifth 

Kritain.  i     •  , 

and  sixth  centuries,  according  to  the  most  ancient  testimony. 
Bede's  assertion^,  although  not  confirmed  by  much  independent 
authority,  is  not  opposed  by  any  conflicting  evidence  ;  and  such 
arguments  as  can  be  gathered  from  language  and  institutions  are 
in  thorough  harmony  with  it. 

Of  the  three,  the  Angli  almost  if  not  altogether  pass  away 
iuto  the  migration :  the  Jutes  and  the  Saxons,  although  migrating 
in  great  numbers,  liad  yet  an  important  part  to  play  in  their  own 
homes  and  in  other  regions  besides  Britain  ;  the  former  at  a 
later  period  in  the  train  and  under  the  name  of  the  Danes ;  the 
latter  in  German  history  from  the  eighth  century  to  the  present 
day*.    The  development  of  the  Saxons,  however,  was  more 


'  Grimm,  Gesch.  der  Deutschen  Spr.  pp.  641,  642. 

'•^  Ibid.  pp.  735,  736.  '  Hist.  Eccl.  i.  15. 

*  The  name  of  Anibrones,  given  by  Nennius  aa  equivalent  to  'Aid 
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rapid,  and  is  much  more  fully  illustrated  by  history  in  England 
than  in  Germany  ;  and  the  traces  of  Anglian  institutions  in 
their  ancient  home  are  of  the  most  insignificant  chai'acter. 

22.  There  are  several  notices  extant  of  the  social  and  political  Historical 

10  1       •  1         1       f>       notices  of 

condition  of  the  continental  Saxons  at  the  time  when  they  first  the  old 
came  into  collision  with  the  Frank  empire,  and  wlien  their  con- 
version was  first  attempted.  These  seem  to  show  that  they  had 
remained  until  then  altogether  free  from  Roman  influences,  and 
from  any  foreign  inteniiixture  of  blood  or  institutions.  They  had 
preserved  the  ancient  features  of  German  life  in  their  purest  forms. 
Of  these  witnesses  Bede  is  the  most  ancient.  He  wi'ote  whilst  Bede's  state- 
they  were  still  unconquered,  from  the  report  of  the  English 
missionaries.  They  are  not  only  unconquered,  but  unconsoli- 
dated. *  These  same  old  Saxons,'  he  writes,  '  have  not  a  king 
but  a  great  number  of  satraps  set  over  their  nation,  who  in  any 
case  of  imminent  war  cast  lots  equally;  and  on  whomsoever 
the  lot  falls,  him  they  all  follow  as  leader  during  the  war; 
him  they  obey  for  the  time ;  but  when  the  war  is  over  all 
the  satraps  again  resume  their  equal  power  ^'  Except  the 
method  of  selection  by  lot,  instead  of  election  by  merit,  this 
description  is  in  close  harmony  with  that  of  Tacitus.  The 
military  leader  is  chosen  for  the  time  only  :  his  success  does 
not  make  him  a  permanent  ruler  or  king  :  the  union  of  the 
gentes  or  nations  is  temporary  and  occasional  only ;  when  the 
emergency  is  over  each  tribal  ruler  is  independent  as  before. 
In  connexion  with  the  same  story,  the  venerable  historian 
describes  one  of  these  satraps  as  acting  with  summary  jurisdic- 
tion on  the  inhabitants  of  a  vicus  which  was  under  tlie  mediate 

Saxones,'  and  applied  to  tlie  Nortbumbriana  of  tbe  seventh  century 
(,M.  H.  B.  p.  76),  is  found  in  Livy  and  riutaich  in  connexion  with  the 
Teutoiies.  ZeuHs  (Die  Doutsciien,  &c.  pp.  147,  151)  collects  tbe  pa-ssages 
where  tlie  name  occurs,  and  conjectures  tliat  it  s\:is  a  traditional  name  of 
the  people  known  biter  as  Saxons. 

'  Hist.  Eccl.  V.  10.  'Non  enim  babent  regem  iideni  Antiqui  Saxone.s, 
Bed  satrapas  plurimos  suae  eenti  praei)ositos.  cpii  ingruente  belli  articulo 
niittiint  ae((Uulit<,T  sortt.s,  et  quenicuni|iie  aors  owtenderit,  liunc  teiiipoi-o 
Ijelli  ilucein  onines  seipiiintur,  huic  obtompci-ant ;  pc^ract^)  antom  liello 
rursuni  aequalis  potentiae  oiunes  fiunt  siitrapHc.'  The  word  diiccm  is 
tnuiHlated  by  Alfred  'to  licretogan  '  and  •  to  iMltheowc.'  Smith's  r.ivb.-, 
p.  624. 
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The  town-    government  of  a  villicus  \   King  Alfred  when  he  translated  Bede 

snip  among  _  _  _ 

the  Old-      had  no  difficulty  in  recognising  in  the  satrap  the  ealdorman,  in 

the  villicus  the  tungerefa,  in  the  vicus  the  tunscipe  of  his  own 

land  ;  possibly  the  same  names  were  used  in  both  the  continental 

and  the  insular  Saxonies  ^. 

^*'it?™ent  The  next  historical  witness  is  Nithard.  The  grandson  of  the 
of  Nithard.  o 

great  Charles,  writing  about  A.D.  843,  describes  the  nation  that 

his  grandfather  had  converted  as  one  of  most  ancient  nobility 

and  most  brilliant  military  skill.    The  whole  race  is  divided 

into  three  ranks,  edhilingi  or  nohiles,  frilingi  or  ingenuiles,  lazzi 

or  serviles^.    It  was  by  promises  made  to  the  frilingi  and  the 

dassesof     ^^^^^  ^^^^         Emperor  Lothar  gained  their  aid  against  bis 

the'saxons^  brothers  :  he  undertook  to  restore  to  them  the  old  law  under 

which  they  had  lived  before  their  conversion.    Thus  encouraged 

they  rose  against  their  lords,  and  having  expelled  them  nearly 

all  from  their  country,  lived  under  their  ancient  law,  each  man 

as  he  pleased.    In  the  division  of  noble,  free  and  unfree,  which 

is  preserved  also  in  a  Capitulary*  of  a.d.  797,  as  the  nobilis, 

the  ingermus  and  the  litus,  we  have  a  clear  maintenance  of 

Tacitus's  distinction  of  the  nobilis,  the  ingenuus,  and  the  servus 

or  colonus — the  eorl,  the  ceorl  and  the  Iset  of  the  Kentish  laws 

two  centuries  earlier  in  date. 

Later  Bcde  and  Nithard  both  state  the  facts  existing  in  their  own 

notices  or  an  _  _ 

earlier  state  day  :  but  we  have  two  very  valuable  evidences  of  a  much  earlier 
of  things.  .  . 

condition  of  things  from  writers  of  later  date.    Eudolf,  the 


'  'Qui  venientes  in  provinciam,  intraverunt  liospitium  cujnsdam  villici, 
petieruntque  ab  eo  iit  transinitterentur  ad  satrapam.'    Hist.  Eccl.  v.  10. 

'  f)a  hi  Sa  on  eald  Seaxan  coiuon.  Sa  eodon  lii  on  sumes  tunperefan 
gestasrn,  and  hine  ba;don  that  he  hi  onsende  to  Sam  ealdormen.'  Smith's 
Bede,  p.  624. 

^  Nithard,  Hist.  iv.  7  :  'Saxones  ....  qui  ab  initio  tam  nobile.s  quam  et 
ad  bella  promptissimi  niultis  indiciis  saepo  claruei  unt.  (}uae  gens  oninis  in 
tribiis  ordinibus  divisa  consi.stit;  sunt  enini  inter  illos  qui  edhilingi,  sunt 
qui  frilingi,  sunt  qui  lazzi  illorum  lingua  dicuntur;  Latina  vcro  lingua  hoc 
sunt,  nobiles,  ingi'iiuiles  atque  serviles.' 

*  Ca]>ituiare  Saxonuni,  Haluze,  i.  199,  200;  art.  3:  'Item  placnit 
omnibus  Snxoiiil)us  ut  iibicunqiie  Franci  secundum  legem  solidos  duodeciiii 
solvere  debent,  ibi  nobiliores  Sax(mes  solidos  duodecim,  ingenui  (piinque, 
liti  quatuor  componaiit.'  In  art.  ,s  ;  'Si  quis  de  nobilioribus  ad  ))lacitum 
mannitus  venire  contempserit,  solido  quatuor  componat,  ingenui  duo.s,  liti 
unum.'    See  Richtliofen,  Zur  Lex  Saxonum,  p.  346. 
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author  of  the  Translatio  Sancti  Alexandi-i,  writing  about  a.d. 

863,  describes  the  Saxons  of  the  early  Frank  empire  as  a  nation 

'  most  unquiet  and  hostile  to  the  settlements  of  neighbours,  but  Statement  of 

.  .  Rudolf. 

at  home  peaceable  and  benevolently  mindful  of  tlie  interests  of 
their  own  people.  Of  the  distinctions  of  race  and  nobility  they 
are  most  tenaciously  careful  :  they  scarcely  ever  (and  here  the 
writer  quotes  the  Germania)  allow  themselves  to  be  infected 
by  any  marriages  with  other  or  inferior  races,  and  try  to  keep 
their  nationality  apart,  sincere  and  unlike  any  other.'  Hence  the 
universal  prevalence  of  one  physical  type,  '  The  race  consists 
of  four  ranks  of  men,  the  noble,  the  free,  the  freedmen,  and  the 
servi.  And  it  is  by  law  established  that  no  order  shall  in  con- 
tracting marriages  remove  the  landmarks  of  its  own  lot ;  but 
noble  must  marry  noble,  fi-eeman  freewoman,  freedman  freed- 
woman,  serf  handmaid.  If  any  take  a  wife  of  different  or 
higher  rank  than  his  own,  he  has  to  expiate  the  act  with  his 
life  '.'  '  They  used  also  most  excellent  laws  for  the  punishment 
of  evildoers,  and  had  taken  pains  to  cultivate  many  institutions 
beneficial  and  accordant  with  natural  law,  which  might  have 
helped  them  in  the  way  to  true  bliss,  if  they  had  not  been 
ignorant  of  their  Creator  and  aliens  from  the  truth  of  His 
worship.'  Wliatever  this  statement  loses  by  the  close  imitation 
of  the  words  of  Tacitus,  it  more  tlian  gains  by  the  clear  identifi- 
cation of  the  Saxons  as  peculiarly  answering  to  his  account  of 
the  Germans  generally. 

Hucbald,  the  biogi-apher  of  S.  Lebuiii,  writing  in  the  middle  statement  «i 
of  the  tenth  century  of  the  Saxons  of  the  eighth,  draws  the 
following  reinarkabh;  picture.     '  In  the  nation  of  the  Saxons  in 
tlie  most  ancient  times  there  existed  neither  a  knowledge  of  the 
most  High  and  Heavenly  King,  so  that  due  reverence  should 

'  'Quatiior  igitur  differcntiis  gens  ilia  consiHtit,  iiobilium  scilicet  et  liber- 
onim,  lil)i;rtoruiii  utqiie  Hervoniin.  ,Kt  id  legihus  firiiiiitum  ut  nulla  pars 
in  copulandia  conjiigiis  |)ro|)riao  sortis  tenninos  tranHfirant,  sed  nobilis  no- 
bilt  in  ducat  u.xnrcni  et  liber  liberain,  libcrtus  (•<)njun;iatur  libertae  et  servus 
ancilluc.  Si  vem  i|uispiani  horum  Kibi  non  conj;ruLnti  ni  et  <,'oner<!  pracstan- 
tiorem  duxerit  uxnreni,  cum  vitac  Kua<'  danino  componat.'  Kudolf.  Transl. 
S.  Alex. ;  I'ertz,  ii.  674.  See  W.iitz,  1).  V.  fl.  i.  2 1 3.  Kichthofen,  Ziir  Lex 
Saxonum,  pp.  123-229. 
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Siscription       V^^^  to  His  Worship,  nor  any  dignity  of  honour  of  any  earthly 
of  tl^e  Old-   king  by  whose  providence,  impartiality,  and  industry  the  nation 
might  be  ruled,  coi-rected  and  defended.    The  race  was,  as  it 
still  is,  divided  into  three  orders  ;  there  are  there  those  who 
Their  ranks,  are  called  in  their  tongue  Edlingi  ;  there  are  Frilingi  ;  and  there 
are  what  are  called  Lassi ;  words  that  are  in  Latin  nobiles,  in- 
Kovernment,  genui,  and  serviles.    Over  each  of  their  local  divisions  or  pagi, 
at  their  own  pleasure  and  on  a  plan  which  in  their  eyes  is  a 
and  annual  prudent  one,  a  single  princeps  or  chieftain  presides .   Once  every 
councils.      year,  at  a  fixed  season,  out  of  each  of  these  local  divisions,  and 
out  of  each  of  the  three  orders  severally,  twelve  men  were 
elected,  who  having  assembled  together  in  Mid-Saxony,  near 
the  Weser,  at  a  place  called  Marklo,  held  a  common  council, 
deliberating,  enacting,  and  publishing  measures  of  common  in- 
terest according  to  the  tenour  of  a  law  adopted  by  themselves. 
And,  moreover,  whether  there  were  an  alarm  of  war  or  a  pro- 
spect of  steady  peace,  they  consulted  together  as  to  what  must 
be  done  to  meet  the  case       The  Saxons  then  in  the  tenth  cen- 
tury could  look  back  on  a  time  when  they  were  under  this  pri- 
mitive constitution.    The  orders  of  men  were  what  they  had 
been  in  the  days  of  Tacitus,  although  the  servile  class  had  got  a 
new  name  and  a  far  superior  condition,  which  gave  them  some 
Develop-      share  even  of  political  power.    Still  the  principes  ruled  each  his 
principle  of  own  pagus,  and  the  national  council  was  held  once  a  year.  That 
tioii^'^"'''    council    alone  expressed  the  national  unity  ;    there  was  no 
king  ;  each  chieftain  ruled  by  the  custom  of  the  nation.  The 
assembly  was  a  representative  council  of  the  most  perfect 
kind ;  and,  stated  simply,  must  have  been  as  much  in  advance 
of  the  constitutional  system  of  other  countries  in  the  tenth 
century  as  it  had  been  in  the  eighth  :  for  the  double  principle 

*  '  Sunt  deiiique  ihi  qui  illoruni  lingua  EtUingi,  sunt  qui  Frilingi,  sunt 
qui  Lassi  dicuntur,  quoil  in  Latina  sonat  lingua  nubilus,  ingenui,  atque 
serviles.  Pro  sue  vero  libitu,  consilio  quoque  ut  sibi  videbatur  prudeuti, 
singulis  pagis  principes  praccrant  singuli.  Statuto  ((uoque  toniporu  anni 
seuicl  ex  singulis  pagis,  atque  ex  iisdeni  ordinibus  tripartitis  singillatini, 
viri  duodecim  electi  et  in  ununi  collecti,  in  juedia  Sa.xonia  seuua  Hunien 
Wiserani  et  locuiu  Marklo  nuncupatum,  exercubant  generate  concilium.' 
V.  S.  Lebuini  ap.  Suriuui,  iv.  fo.  90.  The  opening  words  are  of  course 
from  Nitliard  :  above,  p.  42,  note  3. 
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of  representation,  local  and  by  orders,  involves  the  double 
character  of  the  gathering :  in  one  aspect  it  is  an  assembly  of 
estates,  in  another  the  concentration  of  local  machinery  :  and  in 
eitlier  it  is  a  singular  anticij^ation  of  polities  which  have  their 
knowTtt  and  historical  development  centuries  later.  It  may 
indeed  be  reasonably  doubted  whether  such  a  complete  and 
symmetrical  system  can  have  existed  ;  it  would  be  as  startling 
a  phenomenon  if  it  existed  only  in  the  brain  of  the  Frank 
monk,  as  it  would  be  in  proper  history Nor  have  we  any 
distinct  information  about  it  fi-om  any  other  source. 

The  Caiiitularies  of  Charles  the  Great,  the  Lex  Saxonum,  and  illustrations 

^  '  from  the  Ca- 

other  monuments  of  later  Saxon  jurisprudence  down  to  the  pitularies. 
Saclisenspiegel,  preserve  a  few  ti'aces  of  primitive  law,  and  • 
furnish  now  and  then  contrasts  and  analogies  that  illustrate 
the  institutions  of  England.  It  would  be  premature  in  this 
place  to  enlarge  upon  these.  The  particulars  in  which  they 
coincide  with  the  traditions  of  the  historians  already  quoted 
are  sufficient  to  show  the  main  points  that  are  now  of  impor- 
tance, the  primitive  character  of  the  polity,  the  careful  exclusive- 
ness  of  the  pure  Saxon  race,  the  existence  of  the  general  assem- 
blies, and  the  threefold  division  of  classes,  with  the  exceptional 
position  of  the  lowest  of  the  three.  The  Capitulatio  de  partibus 
Saxoniae,  issued  immediately  after  the  conquest,  and  during  the 
process  of  conversion,  is  strictly  devoted  to  ecclesiastical  regula- 
tions. Amongst  its  clauses  are  two  which  direct  the  contribution 
of  the  lilm  towards  the  maintenance  of  the  clergy  on  the  same 
principle  as  that  of  the  nohilis  and  ingenuus  ;  the  litus  is  fined  for 
neglect  of  baptism,  for  transgression  of  the  law  of  marriage,  and 
for  the  observance  of  heathen  rites,  and  in  a  fixed  proportion ;  he 
pays  half  the  mulct  of  the  ingenuus,  a  fourth  of  that  of  the  noble. 
Another  clause  forbids  the  Saxons  to  hold  any  jmblic  assem- 
blies unless  authorised  by  a  royal  Misnus  ;  and  in  tliis  may  be 

'  Waitz,  D.  V.  Ct.  i.  178,  341,  allows  that  tlie  passage  is  suspicious,  but 
declines  to  follow  Schauiiiann  in  rejectins;  it  altogetlier.  See  also  vol.  iii. 
p.  114.  Kiclitiiofen,  Zur  Lex  Saxonum,  pp.  277,  278,  regiirds  it  as  ]>ro- 
blcniatical,  cspi'cially  with  reference  to  the  lili,  but  allows  that  a  uniforui 
rule  respecting  them  did  not  prevail  in  the  (ienuaii  tribes. 
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From  the 
Lex  Saxo- 
iiuui. 


Illustrations  traced  a  possible  reference  to  the  free  national  pratherinffs  men- 

trom  the  Ca-    .  '  &  & 

iHtuiaries.    tioned  by  Hucbakl ;  for  the  count,  as  the  king's  deputy,  is  still 

allowed  to  hold  pleas  and  do  justice  in  his  own  government^. 
The  Saxon  Capitulary  of  a.d.  797,  which  places  the  noble 
Saxon  in  the  point  of  pecuniary  mulcts  on  a  level  with  the 
Frank,  and  regulates  the  exercise  of  supreme  jurisdiction,  again 
recognises  the  position  of  the  liti.  Where  the  noble  pays  four 
solidi,  the  ingenuus  pays  two,  and  the  litus  one  I  The  same 
conclusions  may  be  drawn  from  the  Lex  Saxonum,  which  fur- 
nishes besides  some  interesting  coincidences  in  regard  to  pay- 
ment for  personal  injuries  with  the  earliest  English  code.  The 
lord  of  the  litus  answers  only  for  actions  done  at  his  command  ; 
in  other  cases  the  litus  must  prove  his  innocence  like  a  freeman: 
a  litus  of  the  king  may  buy  a  wife  wherever  he  pleases'.  In 
each  case  the  litus  appears  to  be  distinctly  recognised  as  a 
member  of  the  nation  ;  he  is  valued  for  the  wer-gild,  summoned 
to  the  placitum,  taxed  for  the  church,  allowed  the  right  of 
compurgation  and  choice  in  marriage.  It  is  probable  from 
other  evidence  and  on  analogy  that  his  services  furnished  part 
of  the  military  resources  of  his  country  ^.  Instead  of  being 
a  mere  dependent  with  no  political  rights,  the  remnant  of  a 
conquered  alien  people  ^,  he  is  free  in  relation  to  every  one 


Position  of 
the  litus. 


'  'Capitulatio  de  partibus  Saxoniae,'  Bahize,  i.  181,  artt.  15,  17,  20,  21. 
Art.  34  is  this: — ' Interdiximus  ut  omnes  Saxones  generaliter  conventus 
publicos  nec  faciant  nisi  forte  missus  noster  de  verbo  nostro  eos  con'j;regare 
fecerit.  Sed  unusquisque  comes  in  sue  ministerio  placita  et  justitias  fiiciat ; 
et  hoc  a  sacerdotibus  consideretur  ne  aliter  faciat.'  Cf.  Richthofon,  Zur 
Lex  Saxonum,  p.  171.  Richthofen,  p.  216,  assigns  A.D.  777  as  the  date  of 
this  act  :  Pertz  fixes  A.D. '785,  Waitz,  A.D.  782. 

^  Above,  p.  42,  note  4. 

^  Lex  Saxonum,  ap.  Lindenbrog,  pp.  474-478.  The  wer-gild  is  120 
shillings,  cap.  ii.  3.  See  also  cap.  ii.  5  ;  x.  I  ;  '  Lito  regis  liceat  uxorem 
emere  ubicunque  voluerit,  sed  iion  liceat  ullam  feminam  vendere,'  cap.  xvii. 
Richthofen,  Zur  Lex  Saxonum,  pp.  331  sq.,  fixes  the  date  of  this  code 
between  a.d.  777  and  a.d.  797  ;  perhaps  in  A.D.  785. 

*  See  Waitz,  D.  V.  G.  iii.  115.  He  regards  the  high  position  of  the 
adaling.s  and  the  .superior  condition  of  the  lazzi  as  Saxon  jieculiarities. 
They  were  an  essential  part  of  the  Saxon  people,  iv.  299.  A  case  in  which 
they  went  to  the  iiost  is  given  iv.  50S  ;  see  also  iv.  454. 

°  It  is  argued  that  the  Saxon  lazzi  were  not  pure  Germans,  from  the 
words  of  Nithanl:  '  Sclavi  propter  affiuitatem  Saxonibus  qui  se  Stellinga 
nominaver.ant.'  Hist.  iv.  2.  Rol)ertson,  Scotland  under  her  Early  Kings,  ii. 
235.    But  both  frilingi  and  lazzi  were  named  Stellinga,  and  aflinity  does 
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but  his  lord,  and  simply  unfiee  as  cultivating  land  of  which 
he  is  not  the  owner.  The  slave,  servus  or  knecht,  is  in  a  very 
different  plight.  In  this  it  may  well  be  we  have  a  proof  of  the 
freedom  of  the  ancient  life,  notwithstanding  the  preponderance 
of  the  nobiles  :  liberty  is  more  j^enetrating  and  more  extensive 
than  elsewhere,  and  the  condition  of  the  liti  has  no  small  im- 
portance in  its  bearing  on  the  history  of  the  colonisation  of 
Britain. 

23.  Of  the  history  of  the  Augli  unconnected  with  that  ofThel.iwsof 
,      •,       ,  -1       P  n         •  theAnglii 

England  we  have  no  details ;  but  a  code  of  laws  is  extant,  and  W'erini. 
dating  perhaps  from  the  eighth  century,  and  entitled,  The  Laws 
of  the  Anglii  and  Werini  This  document  pi'eserves  several 
noteworthy  details  which  may  be  regarded  as  subordinate  links 
in  the  chain  between  England  and  the  Germania.  Such  are 
the  proportions  of  the  wer-gild  and  the  money-fines  ;  and  the 
cla.«sification  of  the  free  people  as  adalings  and  liberi.  Of  the 
iiif/enuus  and  litus  as  opposed  to  one  another  there  is  no  trace  : 
the  wer-gild  of  the  adaliug  is  thrice  that  of  the  free  man  ;  the  cor- 
responding payment  for  the  slave  is  one-twentieth  of  that  of  the 
adaling  ;  the  slave  is  atoned  for  with  thirty  solidi,  the  freedmau 
with  eighty,  the  freeman  with  two  hundred,  and  the  adaling 
with  six  hundred  ^.  The  litus  apparently  does  not  exist.  But 
although  these  points  have  a  certain  interest  in  themselves,  they 
fonn  part  of  a  subject-matter  which  is  common  to  all  the  Ger- 
manic races,  and  rest  on  an  authority  the  exact  value  of  which 
is  too  uncertain  to  make  it  worth  while  to  examine  them  in  detail. 
If  we  possessed  a  complete  Mercian  or  Northumbrian  code,  and 
were  quite  certain  of  the  connexion  of  tlie  Anglii  of  these  laws 
with  the  Angli  of  the  migration,  the  case  might  be  different. 

not  imply  actual  consanguinity.  They  were  nioro  prohably  tlie  remains  of 
a  conquered  Thurintfian  population.    See  Waitz,  D.  V.  (i.  i.  178. 

'  Edited  by  Merkel  in  181; I  ;  CJanciani,  vol.  iii.  :  Lindenbrog,  pp.  48a- 
4Sfi ;  see  a.Uo  Tlioqje's  ljap|>eiibcrg,  i.  90,  91  ;  Waitz,  J).  V.  G.  iii.  143; 
Iliclithofen,  Zur  Lex  Saxonum,  pp.  407-418.  The  theory  that  the  laws  Ije- 
loiieed  to  two  Huiall  comnuniitieH,  l';iigl<!l)cm  and  W'eriiiefeld,  in  Southern 
Tliuringia  (Uichtliof«>n,  p.  41 1),  is  aecepteil  by  Bruniier,  Scliwurgericht,  p.  19. 
The  laws  belong  to  the  age  of  diaries  the  (!reat. 

"  Tit.  i.  artt.  1.2;  titt.  ii-iv ;  tit.  vii.  art.  6  ;  and  on  the  coincidences  be- 
tween the  Anglian  and  Anglo-Saxon  laws,  ace  Thorpe's  Lapp^  nbcrg,  i. 
9.?-  <)4- 
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Caution  in 
the  use  of 
analogies. 


Importance 
of  these 
early  notices 


Common 
features  of 
German  life 
in  the  fifth 
and  sixth 
centuries. 


Still  less  is  it  necessary  to  appeal  to  the  evidence  of  later 
Danish  institutions  for  the  illustration  of  the  polity  of  the 
Jutes^,  or  in  proof  of  their  connexion  with  the  Frisians.  It 
is  true  that  the  common  law  of  a  nation  is  even  more  certainly 
than  its  language  a  determining  evidence  of  its  extraction.  But 
so  great  is  the  mass  of  material,  and  so  much  of  it  is  common  to 
this  whole  family  of  nations,  that  it  is  at  once  unnecessary  to 
work  it  into  detail,  and  unwise  to  dwell  upon  such  detail  as 
proof  of  more  distinct  closer  affinities.  The  common  law  of  the 
race  is  abundant  and  comparatively  clear  ;  but  minute  inferences 
from  minute  coincidences  are  sometimes  deceptive  :  it  would  be 
unsafe  to  infer  from  such  resemblances  anything  more  than 
original  consanguinity^. 

24.  These  scanty  particulars  have  their  value,  first,  as  fur- 
nishing points  and  analogies  illustrative  of  the  tribal  character 
of  the  Saxons  and  their  neighbours,  which  throw  light  on  some 
important  features  of  their  migration  and  early  colonisation  of 
Britain  ;  and  in  the  second  place,  as  marking  the  peculiarities 
of  their  institutions  Avhich  caught  the  eye  of  the  historian  and 
legislator  by  their  contrast  with  those  of  the  other  nations  of 
Germany.  Only  those  details  are  noticed  which  serve  to  divide 
them  from  the  nations  whose  system  has  now  a  less  pure  and  pri- 
mitive character.  Hence  we  are  warranted  in  conchidiiig  that  in 
other  points  their  social  and  political  condition  was  not  far  removed 
from  that  of  their  neighbours,  and  are  prepared  to  look  amongst 
the  German  tribes  of  the  fifth  and  sixth  centuries  generally  for 
traces  which  may  illustrate  the  polity  of  the  particular  race. 

Such  traces  will  be  found  chiefly  in  the  department  of  land 
tenure  and  local  government,  on  the  earlier  phases  of  which 
much  has  been  said  already.  The  laborious  investigations  of 
recent  scholars  have  successfully  reconstituted  the  scheme  of 
land  tenure  as  it  exisied  among  the  Germanic  races,  by  careful 
generalisations  from  charters,  records  of  usages  and  the  analogies 

'  Lappenberg,  i.  96,  regards  as  possibly  Jutisli  the  Kentish  division  into 
lathes,  and  the  custom  of  fixing  the  age  of  majority  at  fifteen. 

'  These  remarks  of  course  do  not  refer  to  the  importance  of  Scandinavian 
anak)gics  with  Anglo-Saxon  history,  which  is  very  great,  but  simply  to  the 
relics  of  Jute  tradition  as  brought  to  prove  special  connexion. 
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of  Scandinavian  law  and  practice,  which  at  a  later  date  re- 
produces, with  very  little  that  is  adventitious,  the  early  condi- 
tions of  self-organising  society.  This  scheme  has  been  already  The  Mark 
mentioned  more  than  once  under  the  name  of  the  mark  system  ^ 
Its  essential  character  dei>ends  on  the  tenure  and  cultivation  of 
the  land  by  the  members  of  the  community  in  partnership.  The 
general  name  of  the  mark  is  given  to  the  territory  which  is  held 
by  the  community,  the  absolute  ownership  of  which  resides  in 
the  community  itself,  or  in  the  tribe  or  nation  of  which  the 
community  forms  a  part.  The  mark  has  been  formed  by  a  primi- 
tive settlement  of  a  family  or  kindred  in  one  of  the  great  plains 
or  forests  of  the  ancient  world  ^ ;  and  it  is  accordingly  like  any 
other  clearing  surrounded  by  a  thick  border  of  wood  or  waste, 
which  supplies  the  place  or  increases  the  strength  of  a  more 
effective  natural  boundary.  In  the  centre  of  the  clearing  the 
primitive  village  is  placed :  each  of  the  mark-men  has  there 
his  homestead,  his  house,  courtyard,  and  farm-buildings  ^  This 
possession,  the  exponent  as  we  may  call  it  of  his  character  as  a 
fully  qualified  freeman,  entitles  him  to  a  share  in  the  land  of 
the  community  *.  He  has  a  right  to  the  enjoyment  of  the 
woods,  the  pastures,  the  meadow,  and  the  arable  land  of  the 
mark  ;  but  the  right  is  of  the  nature  of  usufruct  or  possession 
only '',  his  only  title  to  absolute  ownership  being  merged  in  the 
general  title  of  the  tril)e  which  he  of  course  shares.  The 
woods  and  pastures  being  undivided,  each  mark-man  has  the 
right  of  using  them,  and  can  turn  into  them  a  number  of  swine 
and  cattle  :  imder  primitive  conditions  this  share  is  one  of  abso- 
hite  equality";  when  that  has  ceased  to  be  the  rule,  it  is  regulated 
by  strict  proportion.    The  use  of  the  meadow-land  is  also  defi- 

'  The  great  autliority  on  this  i«  G.  L.  von  Maurer,  who  has  collected 
and  arranged  an  enormous  quantity  of  material  on  the  subject  in 
Einleitung,  and  in  liis  works  on  the  Markenverfassung,  Dorfverfa.'^sung, 
Hofverfassiing,  and  Stiidteverfassun]^. 

"  Tlie  idea  of  a  forest  clearing  is  not  necessary  to  the  mark.    K.  Maurcr. 
Krit.  Ueherschaii,  i.  65-72. 

'  f!.  L.  voii  Maurer,  Einleitg.  p.  i\. 

*  Diirfverfajisg.  i.  61-65;  Markenverfassg.  pp.  59-62. 

'  Kinleitg.  pp.  6,  93,  9;. 

"  -MarkenverfasHg.  pp.  142  s(|. 
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ineiit'on"n(l  ^^^^^^^  apportioned.  It  lies  open  from  hay  harvest  to  the  foUow- 
Mark^  ing  spring,,  and  during  this  time  is  treated  as  a  portion  of  the 
System.  common  pasture,  out  of  the  area  of  which  it  is  in  fact  annually 
selected.  When  the  grass  begins  to  grow  the  cattle  are  driven  out, 
and  the  meadow  is  fenced  round  and  divided  into  as  many  equal 
shares  as  there  are  mark-families  in  the  village  :  each  man  has 
his  own  haytime  and  houses  his  own  crop  :  that  done,  the  fences 
are  thrown  down,  and  the  meadow  becomes  again  common  pas- 
ture :  another  field  in  another  part  of  the  mark  being  chosen 
for  the  next  year.  For  the  arable  land  the  same  regulative 
measures  are  taken,  although  the  task  is  somewhat  more  com- 
plex :  for  the  supply  of  arable  cannot  be  supposed  to  have  been 
inexhaustible,  nor  would  the  mark-men  be  likely  to  spend  their 
strength  in  bringing  into  tillage  a  larger  area  than  they  could 
permanently  keep  in  cultivation.  Hence  the  arable  surfiice  must 
be  regarded  as  constant,  subject  to  the  alternation  of  crops.  In 
the  infancy  of  agriculture  the  alternation  would  be  simply  that 
of  corn  and  fallow,  and  for  this  two  divisions  or  common  fields 
would  suffice.  But  as  tillage  developed,  as  the  land  was  fitter 
for  winter  or  spring  sowing,  or  as  the  use  of  other  seed  besides 
wheat  was  introduced,  the  community  would  have  three,  four, 
five,  or  even  six  such  areas  on  which  the  proper  rotation  of 
crops  and  fallow  might  be  observed  In  each  of  these  areas 
the  mark-man  had  his  equal  or  proportionate  share;  and 
this  share  of  the  arable  completed  his  occupation  or  possess- 
sion. 

This  system  of  husbandry  prevailed  at  different  times  over 
the  whole  of  Germany,  and  is  in  complete  harmony  with  the 
idea  of  a  nationality  constituted  on  a  basis  of  personal  rather  than 
ivi-soiiai     tei'ritorial  relations.    As  the  king  is  the  king  of  the  nation, 
?'f'the%Tt"  not  of  tlie  land,  the  land  is  rather  the  sign  or  voucher  for  the 
"Astern  pre"**  freedom  of  its  possessor  than  the  basis  of  his  rights.    He  pos- 
sesses  his  land  as  being  a  full-free  member  of  the  community ; 
henceforth  tlic  jjossossion  of  it  is  the  attestation,  type,  and  em- 
bodiment of  his  freedom  and  pohtical  rights. 

'  G.  L.  von  Maurer,  Einleitg.  pp.  73-75,  "7  sq. 
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For  every  such  mark  becomes  a  political  unit :  every  free  The  political 

mark-man  has  liis  place  in  the  assembly  of  the  mark,  which  the  Mark 

regulates  all  the  internal  business  of  the  partnership  and  of  the 

relations  that  arise  from  it.    The  choice  of  the  meadow,  the 

rotation  of  the  crops,  the  allotment  of  the  shares  from  year  to 

year,  are  determined  in  this  council  ^ ;  and  without  its  consent 

no  man  may  settle  in  the  territory  ^,  build  himself  a  house,  or 

purchase  the  share  of  another.    It  is  unnecessary  to  suppose 

that  there  was  a  period  when  the  village  marks  administered  The  village 

•  1  •     1  •        •    1     •  court  or 

justice  amongst  themselves ;  tor  within  historical  times  they  mark-moot, 
appear  only  as  members  of  larger  communities  :  but  even  these 
communities  may  have  been  originally  constituted  on  the  same 
principle,  and  have  possessed  common  woods  and  pasture  grounds 
in  which  the  village  marks  have  their  definite  shares.  But  the 
initiatory  stage  of  legal  proceedings  may  well  have  been  gone 
through,  complaints  heard  and  presentments  drawn  up,  in  the 
village  council.  On  such  a  hypothesis  also  it  may  have  elected 
its  own  annual  president  ',  although  again  within  historic  times 
such  magistrate  seems  to  have  been  imposed  by  the  king  or 
governing  council  of  tlie  nati(m. 

If  a  member  of  the  mark,  or  a  new  settler  with  permission  of  Separate 
the  mark -men,  chose  to  build  his  house  apart  from  the  village,  outsiiiethe' 
in  a  remote  portion  of  the  conunon  land  or  in  a  new  clearing, 
he  might  do  so ;  and  in  such  case  he  would  have  a  permanent 
allotment  of  arable  and  meadow  lying  close  to  his  farm,  and  not 
subject  to  the  annual  reapportionment.  His  partnership  in  the 
use  of  the  common  land  would  thus  be  limited  to  the  use  of 
wood  and  pasture,  in  which  his  rights  would  be  determined  on 
the  common  principle  of  proportion,  by  which  also  the  extent 
of  the  original  urea  which  he  was  allowed  to  appropriate  was 
limited  *. 

As  the  population  increased  and  agriculture  itself  improved, 
the  mark  sy.stem  must  have  been  superseded  everywhere.  The 

'  (i.  Ii.  von  Maurer,  Eiuk'itt;.  jip.  144-150. 
'  Jliid.  ))p.  141  K<i.  ;  I,cx  Sitlica,  tit.  47. 
'  Vf.  L.  vou  MaurtT,  Einleitg.  p.  140. 
*  Ibid.  J).  9. 
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Changes  in  foundation  of  new  villages  on  the  common  lands,  standino'  in  a 
the  Mark  .  ,        .  .  >  o 

system.       filial  relation  to  the  origmal  settlement,  and  looking  to  it  as  the 

source  of  their  political  rights,  must  have  soon  exhausted  the 
available  territorj'.  The  partnershij)  in  tenure  of  the  arable 
would  necessarily  become  obsolete  when  the  love  of  agriculture 
and  the  practice  of  careful  husbandry  demanded  for  the  culti- 
vator a  tenant-right  in  his  allotment :  it  could  continue  only  so 
long  as  all  men  farmed  equally  well :  as  soon  as  the  husbandman 
succeeded  in  keeping  his  annual  plot  better  than  his  neighbour, 
he  might  fairly  insist  that  a  longer  possession  was  therefore  due 
to  him,  and  that  he  might  commute  the  annual  for  a  perpetual 
allotment.  So  the  arable  fell  into  the  condition  of  separate 
ownership  together  with  the  homestead ;  the  rights  to  wood  antl 
pasture  remaining  in  common,  though  liable  also,  when  the  pro- 
cess of  inclosure  has  begun,  to  similar  appropriation.  And  the 
Inequality  of  right  of  separate  ownership  being  established,  inequality  of 
?ancf.*^^°*^  estate,  which  must  have  prevailed  to  some  extent  from  the  first, 
would  become  the  rule  instead  of  the  exception.  But  whilst  the 
political  importance  of  the  system  would  thus  pass  away,  the 
plan  of  common  husbandry  and  common  rights  of  wood  and 
pasture,  the  local  gatherings  of  the  freemen  and  their  by-laws 
or  internal  regulations,  would  remain  and  become  available 
Permanent  for  administrative  purposes  guided  on  other  principles.  The  old 
Markusages!  feeling  of  freedom  and  of  the  inseparable  connexion  between 
land  ownership  and  the  possession  of  public  rights  would  con- 
tinue ;  possibly  also  the  habit  of  looking  up  to  the  owners  of  the 
primitive  homesteads  as  the  natural  leaders,  the  representatives 
of  the  half  mythical  forefathers  of  the  village. 

The  system,  necessarily  shortlived  in  its  integrity,  thus  leaves 
deep  and  abiding  impressions  wherever  it  has  once  prevailed  ; 
and  those,  if  we  are  to  trust  to  the  nomenclature  which  belongs 
to  it,  in  regions  of  political  life  where  we  should  hardly  look 
for  them.  The  homestead  of  the  original  settler,  his  house, 
farm  -  buildings  and  enclosure,  '  the  toft  and  croft,'  with  the 
share  of  arable  and  appurtenant  common  rights,  bore  among 
the  northern  nations  the  name  of  Odal,  or  Edhel  ;  the  primitive 
mother  village  was  an  Athclhy  or  Atliclham  ;  the  owner  was 


III.J 


The  Salian  Law. 


53 


an  Athelbonde^  :  the  same  word  Adel  or  Athel,  signified  also  The  Alod 
nobility  of  descent,  and  an  adaliug  was  a  nobleman.    Primitive  AOaling. 
nobility  and  piimitive  landownersliip  thus  bore  the  same  name''. 
It  may  be  questioned  whether  any  etymological  connexion  exists 
between  the  words  odal  and  alod,  but  their  signification  as 
applied  to  land  is  the  same :  the  alod  is  the  hereditary  estate 
derived  from  primitive  occupation ;  for  which  the  owner  owes 
no  sei-vice  except  the  personal  obligation  to  appear  in  the 
host  and  in  the  council.    The  freeman  who  does  not  bear  the  The  free- 
name  of  adaling,  is  the  descendant  of  the  later  settler  who  has 
been  admitted  to  full  rights  in  the  community ;  or  he  may  be 
descended  from  the  original  settlers  but  has  not  inherited  the 
homestead.   Beneath  these  comes  the  free  class  of  labourers  who  The  cuitiva- 
cultivate  the  land  which  others  own.    The  three  classes  are  men's  land! 
kept  distinct  by  tlie  difference  of  the  wergild :  the  killing  of 
the  adaling  is  atoned  for  by  a  fine  twice  or  three  times  as  large 
as  that  which  can  be  demanded  for  the  freeman ;  and  his  oath  in 

compurgation  is  of  twice  or  thrice  the  weight.    Sometimes  this  The  distinc- 

P     1      •  1         /.       1         1  r   1  tionofthe 

difference  of  valuation  may  be  referred  to  the  difference  of  the  wergild. 

size  of  the  estate  which  each  holds ;  and  the  value  of  the  oath 

bears  an  exact  proportion  to  the  acreage  of  the  alod.  But 

this  rule  belongs  probably  to  later  times.    It  is  enough  for  the 

present  to  observe  that  the  mark  system  preserves  in  itself  the 

two  radical  principles  of  German  antiquity,  the  kindred  and 

the  community  of  land  ;  and  their  primitive  appurtenances,  the 

wergild  and  compurgation,  in  which  the  kindred  share  the  rights 

and  responsibilities  of  the  individual  freeman ;  the  right  and 

obligation  are  based  on  the  tie  of  kindred,  regulated  by  the  land 

tenure,  and  subject  to  the  general  administration  of  the  peace. 

25.  Ascending  from  the  simplest  form  of  local  organisation  The  higher 

to  the  juridical  and  political  administration  of  the  tribe,  we  n.s^"ei'npii*-" 

have  in  the  '  Pactus  Legis  Salicae,'  or  summary  of  the  customs  saliai"  law. 

of  Frank  law  in  the  fifth  century,  a  store  of  facts  which  may 

illustrate  a  general  theory  although  they  cannot  form  the  basis 

'  (i.  L.  von  Marer,  Einloitg.  pp.  14-17. 

''  Hue  (iriinin,  K.  A.  p.  265;  Waltz,  I).  V.  G.  i.  185-187;  K.  Muurer, 
Krit.  Ueberechau,  i.  97 ;  Vigfusaon,  Icelandic  Diet.  8.  v.  A6al,  Odal, 


54 


Constitutional  History. 


[chap. 


TheSalian  of  one'.  In  some  points  the  Salian  law  is  contrasted  with  the 
law. 

customs  of  the  interior  nations  of  Germany,  the  Saxons  for 
instance  :  such  are  those  especially  that  have  reference  to  royalty, 
which  was  unknown  to  the  one  nation  long  after  it  had  become 
a  regular  institution  of  the  other  :  where  therefore  the  authority 
of  the  king  is  mentioned  in  it,  we  must,  in  applying  the  analogy 
to  the  Saxons,  substitute  for  it  the  rule  of  the  elective  princeps,  or 
of  the  assembly,  or  the  local  community,  as  the  case  may  require. 

Traces  of  the  The  mark  system  has  left  its  traces  in  the  Salian  law.  The 
system  of  common  cultivation  may  have  passed  away,  but  no 
settler  is  allowed  to  take  up  his  dwelling  in  the  vill  without  the 
express  permission  of  the  community,  or  authority  from  the 
king  in  whom  the  central  rights  of  the  community  are  vested^. 
The  social  organisation  of  the  vill  may  be  identical  perhaps 
with  that  of  the  mark  ;  it  is  capable  of  holding  assemblies, 
discussing  grievances,  and  making  by-laws,  but  it  is  not  a  court 
of  justice ;  its  president  is  the  officer  who  collects  the  royal 
dues,  and  is  nominated  by  the  king^ 

The  oouvt  of     The  ordinary  court  of  iustice  is  the  mallus  or  court  of  the 

lusticc,  the  _ 

mallus,  or  hundred,  of  which  the  centenarius  or  thunginus  *  is  the  presi- 
liundred-  ^  .... 

court.  dent,  elected  by  the  national  council.  With  him  sits  the 
sacebaro,  to  represent  and  secure  the  king's  rights '\  The 
court  consists  of  all  the  fully  (jualified  landowners,  who  bear, 
in  their  name  of  rachimburgi,  a  title  that  shows  their  capa- 
city for  legal  functions ;  for  they  furnish  the  centenarius  with 
a  body  of  assessors,  selected  from  time  to  time,  and  called, 
during  their  period  of  service,  the  sitting  rachimburgs",  in  oppo- 
sition to  the  rest  of  their  body,  who  are  the  standing  members. 
From  the  decisions  of  the  mallus  there  is  no  appeal,  except  to 

'  Lindenbrog,  Leges  Barbarorum,  pp.  309  sq. ;  Canciaiii,  ii.  1 7  sq. ;  Baluze, 
Capitularia  RR.  Ff.  i.  ?oi  sq.  ;  Waitz,  Das  Alte  Recht,  Kiel,  1846. 

Titt.  xiv,  xlv  ;  Waitz,  Das  AJte  Recht,  pp.  124.  210,  228,  253  ;(t.  L.  von 
Maurer,  Eiuluitg.  p.  141  sq.  ^  Waitz,  D.  V.  G.  ii.  314,  353,  354. 

*  Savigny,  R.  R.  i.  273  ;  Waitz,  Das  Alte  Reclit,  p.  294  ;  D.  V.  G.  i.  248. 

=  Sohm,  Fr.  R.  G.  V.  i.  84-94. 

'  Waitz,  D.  V.  G.  i.  334.  The  name  belongs  to  all  fully  qualified  freemen 
.among  the  Franl<8,  and  answers  to  AriMuinmis  amouij;  tlie  Ijoiubards ; 
Savijfny,  Riim.  Uecht  ini  Mittelalter,  i.  191,  214  sq.  On  the  derivation  of 
th'!  word  see  Savigny,  i.  222  (l{el;  =  rich,  great  ;  and  liurg  =  borh,  surety)  ; 
G;  imm,  R.  A.  pp.  293,  7, -4  (ragin —consilium) ;  Waitz,  Das  Alte  Keci)t, 
p.  291 ;  D.  V.  G.  ii.  36. 
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the  king  himself;  no  court  intervening  between  that  of  the 
hundred  and  the  supreme  council  of  the  nation'.  The  Graf,  The  Graf, 
or  administrative  ruler  of  the  province  which  is  composed 
of  the  aggregations  of  the  hundreds,  is  a  servant  of  tlie  king, 
fiscal  and  judicial,  and  as  such  executes  the  sentences  of  the 
mallus,  but  has  no  special  com-t  of  his  owu'^. 

The  Salian  law  recognises  fully  the  importance  of  the  kindred  No  tribiuial 
,       ,  n  ,  -nil  of  the  kin. 

in  relation  to  the  descent  of  property,  the  wergild  and  com- 
purgation ;  but  affords  no  trace  of  any  political  or  juridical 
oi-ganisation  founded  upon  it,  and  contains  no  reference  to  any  No  blood 
primitive  nobility^,  the  only  differences  in  the  wergild  arising 
from  employment  in  the  host  or  in  the  king's  service*.  The  posi- 
tion of  the  letus  is  nearer  to  tliat  of  the  slave  here  than  in  the 
Saxon  institutions,  which  however  are  in  close  conformity  with 
the  Frank  law  in  tlic  prohibition  of  mixed  marriages*.  Separate  Inecmaiity  of 
ownership  of  land,  in  the  greatest  completeness  and  in  the  most 
unequal  proportions,  has  become  the  mle"  :  the  more  ancient 
system  is  to  be  detected  only  by  the  vestiges  of  its  nomenclature  : 
the  'teiTa  salica'  answering  to  tlie  Alod  or  Adalsgut''. 

The  king  is  the  ruler  of  the  nation  ;  he  appoints  the  grafs  Tae  Kmg. 
and  the  magistrates  of  the  vills ;  he  has  a  comitatus  of  personal 
followers  who  supply  the  place  of  hereditary  nobility  and  per- 
manent guard.  He  is  the  guardian  of  the  peace  of  the  nation, 
and  supreme  judge  of  appeal.  The  supreme  political  council  The  national, 
is  the  nation  in  arms:  but  of  any  central  gathering  of  tlie  people 
for  justice  there  is  no  mention ;  we  can  only  infer  that,  if  there 
were  any,  it  must  have  necessarily  coincided  with  the  assembly 
of  the  host.  The  succession  to  the  royalty  is  hereditary  in  one 
family,  but  the  person  who  succeeds  is  chosen  by  the  nation*. 

'  Waitz,  D.  V.  G.  ii.  493-495. 

'  Nor  even  a  sliare  in  the  juri.sdiction  of  the  mallus ;  Savigny,  R.  R.  i. 
256,  265  ;  Sohni,  Fr.  R.  (i.  Verf.  i.  83. 

"  Cf.  Savigny,  R.  R.  i.  223 ;  Waitz,  Das  Alte  Recht,  p.  103 ;  D.  V.  G.  ii. 
289-291. 

♦  Waitz,  P.as  Alte  Recht,  p.  104.  °  Ibid.  p.  106. 

"  Ibid. p.  117;  I).  V.  G.  ii.  21  7.  This  seems  to  be  the  conHequence  of  the 
conquest  of  a  Itonian  pnjvince. 

'  Waitz,  I).  V.  G.  ii.  220:  the  land  attached  to  the  'aala'  or  house. 
C'f  (Irimm,  R.  A.  p.  493. 

*  Waitz,  Das  Alte  Recht,  j)p.  203-?i4  ;  1).  V.  G.  ii.  148-164. 
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Ditterence  of     go  Simple  was  the  governmental  system  of  the  Franks  in  the 
Saxon  cus-    fifth  century :  that  of  the  Saxons  was  simpler  still,  for  they  were 
without  the  complication  of  royalty.    The  name  of  the  hundred, 
the  institution  round  which  the  Frank  system  circles,  and  the 
origin  of  Avhich  has,  as  we  shall  see,  its  own  complexities,  does 
not  occur  amongst  the  continental  Saxons^  :  and  although  it 
does  not  follow  that  it  was  unknown  to  them,  its  non-appearance 
is  a  presumptive  evidence  of  superior  simplicity  of  organisation. 
We  shall  trace,  as  we  proceed  in  the  history  of  the  English,  vestiges 
of  the  systems,  or  of  parts  of  the  systems,  thus  briefly  character- 
Danger  of    ised :  pei'haps  we  have  shown  already  by  implication  how  very 
complete     much  any  complete  scheme  or  general  picture  must  be  based  on 
inferences  and  analogies,  such  as  by  their  very  nature  raise  a 
suspicion  of  pretentious  speculation  and  warrant  us  in  content- 
ing ourselves  with  a  modest  and  tentative  dogmatism. 

Analogies  in  26.  And  this  consideration  restrains  us  from  even  attempt- 
Scandina-      .  i  i     n  i  • 

viaii  history,  mg  to  apply  to  the  Saxons  the  minute  and  regular  machinery  of 
local  divisions  and  jurisdictions  which  we  find  in  the  Scandina- 
vian laws,  and  of  which  the  colonisation  of  Iceland  is  the  best 
and  the  favourite  specimen.  The  existence  of  numerical  divi- 
sions of  the  utmost  minuteness  is  not  inconsistent  with  great 
antiquity ;  but  it  is  a  sign  not  so  much  of  antiquity  as  of  the 
absence  of  more  natural  determinants.  The  nomad  race  has 
scarcely  any  possible  principle  of  arrangement  other  than  number: 
it  is  indispensable  also  to  the  machinery  of  the  host,  and  in 
consequence  the  occupation  of  a  conquered  country,  or  tlie 
colonisation  of  one  newly  discovered,  is  regulated  in  this  way. 
The  usage  is  then  no  sign  of  either  age  or  race.  Yet  it  is  useful 
to  observe  the  analogy,  especially  when,  as  in  Iceland,  a  perfect 
instance  can  be  adduced. 

Con'stitut^on  Iceland  is  divided  into  four  fiordungs  or  quarters,  as  Yorkshire 
may  have  been  divided  by  the  Danes  into  three  ridings.  Each 
fiordung  was  divided  into  three  things,  and  each  thing  into  three 

1  Waitz,  D.  V.  G.  i.  153.  The  traces  of  tlie  system  alleged  by  Waitz 
are  questioned  by  Riclitliofen.  K.  Maiirer,  Krit.  Ueberacliau,  i.  76.  It  is 
also  unknown  anionic  tliu  l<'risians.  Waitz  mentions  however  a  '  Camminge 
hunderi '  in  Westi)lialia. 
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godords  or  lordships :  the  northernmost  fiordung  however  con- 
tained four  things,  so  that  there  were  thirty-nine  godords  in  all. 
The  godord  was  originally  a  personal  not  a  territorial  division*. 

In  the  court  of  the  fiordung  were  thirty-six  judges,  twelve  from  The  court  of 

,         ,  ,  .       1^.1         the  fiordung. 

each  godord,  named  by  the  lord,  who  did  not  himselt  sit  there. 

The  general  assembly  of  the  island  was  called  the  Althing.  The  Thelogi-etta. 
lugretta,  the  judicial  and  legislative  committee  of  the  althing,  was 
composed  of  the  thirty-nine  gothar,  or  godordsmen  proijer,  and 
nine  supplementary  ones  chosen  by  tho.se  of  the  three  southern 
tiordungs ;  each  of  the  forty -eight  had  two  nominated  assessors, 
so  tliat  the  whole  number  was  144;  with  these  sat  the  bishop 
and  the  lawmen  ;  forty-eight  being  a  quorum^.  Here  is  a  late 
but  distinct  product  of  the  Germanic  centralising  system  marked 
by  singular  regard  to  numerical  symmetry. 

Another  instance  may  be  found,  also  at  a  late  i^eriod,  in  Constitution 
the  immediate  neighbourhood  of  Saxony  proper.  The  little  marschen. 
temtory  of  Dithniarschen  was  colonised  by  two  kindreds  from 
rrie.sland  and  two  from  Saxony :  the  Frisians  formed  two 
marks,  the  Nordei'stand  and  the  Suderstand ;  the  Saxons  two 
others,  Norderhamm  and  Suderhamm ;  and  the  four  were  in 
A.  D.  804  made  into  a  Gau,  in  which  the  archbishop  of  Bremen 
had  the  royal  rights  of  Heerbann  and  Blutbann  :  a  fifth  mark 
or  dofft  was  afterwards  added.  The  rights  of  the  archbishop 
being  guarded  by  an  advocatus  or  vogt,  sometimes  by  one  to  each 
mark,  the  state  was  governed  by  its  own  landrath  :  each  mark 
liad  twelve  elected  consules  :  the  forty-eight  constituted  the  land- 
rath.  Wlien  in  the  sixteenth  centuiy  the  vogts  disappeared, 
the  ten-itory  became,  what  it  had  been  originally,  a  systematic 
organism  for  self-government^.  This  furnishes  no  bad  com- 
mentary on  the  testimony  of  Hucbakr. 

'  The  gotlord  (gothorth)  was  the  lordship  which  looked  to  the  Hof  or 
tt'iuple  .OH  the  centre  of  its  religious  and  legal  organisation  under  the  Gothi 
or  prieHt-lord. 

Gramas,  i.  pp.  1-4;  Palgrave,  Pomnionwealtli,  p.  115  ;  Bluntschli  in 
Krit.  UeU-rrichau,  i.  120-127;  Vigfu.s.fon,  Icelandic  Dictionary,  8.  v.  Althing, 
(Jotlii,  LoL'retta.  K.  Maurer's  Beitriige  zur  Kcchtsgeschichte  de»  (ierinnn- 
isch(,-n  Nordciis,  p.  176,  and  hia  recently  published  'Island'  are  tho 
authorities  on  the  Muhject. 

■'  (J.  Vj,  Von  Maurcr,  Einleitg.  pp.  389-192. 

'  Above,  p.  43. 
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THE  MIGEATION. 

27.  Conquest  of  Britain  28.  Condition  of  the  Britons. — 29.  Tlieor}-  of 

earlier  German  settlements. — 30.  Theory  of  connexion  between  Welsh 
and  Anglo-Saxon  laws. — 31.  Effect  of  the  conquest  on  the  conquerors. — 
32.  Adoption  of  royalty. 

Different         27.  The  fifth  centurv  saw  the  foundation  of  the  Frank  clo- 

circum- 

stanciis  of  minion  in  Gaul,  and  the  first  establishment  of  the  German  races 

Frank  and  .    ,    .    .                                    „           .         .  , 

Saxon  con-  in  Britain.   The  former  was  effected  in  a  single  lonff  reign,  by  the 

quest.  .                        o       o  . 

energy  of  one  great  ruling  tribe,  which  had  already  modified  its 
traditional  usages,  and  now,  by  the  adoption  of  the  language  and 
religion  of  the  conquered,  prejjared  tlie  way  for  a  permanent 
amalgamation  with  them.  In  this  process,  whilst  the  dominant 
tribe  was  to  impose  a  new  mould  upon  the  material  which  Roman 
dominion  had  reduced  to  a  plastic  mass,  it  was  in  its  turn  to  take 
forms  which  but  for  tlie  pertinacious  idiosyncrasy  of  the  Gallic 
genius,  and  the  Roman  training  to  which  it  had  been  subjected, 
it  would  never  have  taken.  Frank  feudalism  would  scarcely  have 
grownup  as  it  did  but  for  the  pre-existence  of  the  type  of  Gallic 
society  which  Caesar  had  remarked,  and  the  care  taken  by  the 
Roman  governors  to  adapt  the  Gallic  character  to  their  own  ends. 
It  was  a  rapid  if  not  an  easy  process  :  the  Salian  Frank  entered 
into  the  place  of  the  Roman  and  the  Goth  ;  the  Visigoth  retii-ed 
southwards ;  the  Rij)uariaii,  the  Aleniannian,  and  the  Burgundiaii 
accepted  either  feudal  dependence  or  political  extinction. 

It  was  very  difi'erent  with  Britain.  The  Saxons,  Angles,  and 
Jutes,  although  speaking  tlic  same  language,  worshipping  the 
same  gods  and  using  the  same  laws,  had  no  political  unity  like 
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the  Franks  of  Clovis  ;  they  were  not  moved  bv  one  impulse  or  Conquest  of 

•    •  11  Britain, 

mvited  by  one  opportunity.    The  conquest  oi  Uritam  was  the 

result  of  a  series  of  separate  expeditious,  long  continued  and 
perhaps,  in  point  of  time,  continuous,  but  unconnected,  and 
independent  of  one  another.  It  was  conducted  by  single  chief- 
tains, who  had  notliing  whatever  in  common  with  the  nation 
they  attacked,  and  who  were  about  neither  to  amalgamate  with 
them  nor  to  tolerate  their  continued  existence.  They  were  men, 
too,  on  whom  the  cliarm  of  the  Roman  name  had  no  power,  and 
whose  institutions  were,  more  than  those  of  the  rest  of  the  bar- 
barians, free  from  Roman  influences ;  for  three  centuries  after 
the  conquest  the  Saxons  in  Germany  were  still  a  pure  nation- 
ality, unconquered  by  the  Franks,  untainted  by  Roman  manners, 
and  still  heathen. 

These  separate  expeditions  had  doubtless  changed  their  cha-  Diverse 
,.  „.  T,     •     •  ......       character  of 

racter  in  course  of  tunc.    Beginning  as  mere  piratical  visitations  the  expeOi- 

of  the  coast — such  as  were  those  of  the  Danes  and  Norsemen  at  a 
later  period — they  had  before  the  end  of  the  third  century  called 
forth  the  defensive  powers  of  Rome,  and  tasked  the  energies  of 
the  count  of  the  Saxon  shore'.  It  is  not  until  the  middle  of 
the  fifth  century  that  they  assume  the  dimensions  of  conquest, 
colonisation,  migration ;  and  when  they  have  attained  that 
character,  the  progress  and  success  of  the  several  attempts  are 
not  uniform  ;  each  little  state  reaches  greatness  by  its  own 
route,  and  the  history  of  its  growth  makes  a  mark  \\\nm  its  con- 
stitution. 

28.  If  the  Saxons  and  Angles  arc  contrasted  with  the  Franks  Difference 
still  more  are  the  Britons  with  the  Gauls.  Rome  had  laid  Gaui*iii'id 
a  veiy  strong  hand  on  Gaul,  and  Gaul  had  repaid  in  a  remark- 
able  degree  the  cultivation  of  her  masters.  At  the  time  of  the 
downfall  of  the  empire  Gaul  was  far  more  Roman  than  Italy 
itself;  .she  possessed  more  flourishing  cities,  a  more  active 
and  enlightened  church,  and  a  language  and  literature  com- 

'  The  shore  infeHted  by  the  Saxon  pirates,  not  the  shore  colonlMed  by 
Saxons,  ns  sometimes  understood.  See  Freeman,  Norm.  Vi.mi\.  i.  II,  and 
the  references  >,nven  there;  ef.  Seidell,  Man;  Clausiim,  lib.  ii.  e.  7.  The 
other  view  was  liuld  by  l,a|.i)unberf;  (ed.  Tliorpe).  i.  46.  47.  Keudjle  seciua 
also  to  favour  it,  Saxons,  i.  10,  11  ;  Palgrave,  Commonwealth,  p.  384. 


6o 


Constitutional  Histori/. 


[chap. 


Roman  civi- 
lisation in 
Britain. 


Its  extinc- 
tion. 


Weakness 
of  the 
Kritons. 


Date  of  the 
lonquest. 


Diversit.v  of 
srowlli  of 
tin;  kiiift- 
(loins. 


pletely  Latin,  although  of  course  far  beneath  the  standard  of  the 
classical  ages.  Britain  had  been  occupied  by  the  Romans,  but 
had  not  become  Roman  ;  their  formative  and  cultivating  power 
had  affected  the  land  rather  than  the  owners  of  it.  Here,  too, 
had  been  splendid  cities,  Christian  churches,  noble  public  works 
and  private  mansions  ;  but  whatever  amount  of  real  uuion  may 
have  existed  between  the  two  populations  ended  when  the  legions 
were  withdrawn.  The  Britons  forgot  the  Latin  tongue  ;  their 
clei-gy  lost  all  sympathy  with  the  growth  of  religious  thought : 
the  arts  of  war  had  been  disused,  and  the  arts  of  peace  never 
thoroughly  learned.  The  old  tribal  divisions,  which  had  never 
been  really  extinguished  by  Roman  rule,  rose  from  their  hiding- 
places  ;  and  Britain  was  as  fertile  in  tyrants  after  tlie  Roman 
conquest  as  it  was  before  it.  But  Roman  rule  had  disarmed  and 
enervated  the  people  :  constant  foreign  invasion  found  them  con- 
stantly unprepared,  and  without  hope  or  energy  for  resistance. 
They  could  not  utilise  the  public  works  or  defend  the  cities  of 
their  masters.  So  Britain  was  easy  to  be  conquered  in  propor- 
tion as  it  was  Romanised.  A  succession  of  calamities  had 
diminished  the  population,  already  greatly  reduced  by  the  with- 
drawal of  the  dependents  of  the  Romans  into  Gaul ;  and  when 
once  the  invitation  or  the  concessions  of  the  British  chiefs  had 
given  the  invaders  a  standing-ground  in  the  island,  the  occupa- 
tion of  the  eastern  half  at  least  was  accomplished  in  a  short 
time\  The  middle  of  the  fifth  century  is  the  approved  date  for 
this  settlement.  Kent  seems  to  have  been  won  by  a  single 
victory  :  the  kingdom  of  Sussex  was  the  result  of  the  capture  of 
Anderida ;  the  history  of  AVessex  is  the  long  story  of  encroach- 
ments on  the  native  people,  who  retired  very  gradually,  but 
became  stronger  in  resistance  as  they  approached  the  moun- 
tains and  the  western  sea,  until  a  balance  of  forces  compelled 
an  armed  peacc^  Mercia,  tlie  country  of  the  Southern  and 
Middle  Angles,  was  an  aggregation  of  many  smaller  settlements, 
each  apparently  the  result  of  detached  Anglian  expeditious. 


'  Bede,  H.  E.  i.  13-15;  Gildas,  .tiv,  xxii;  Hallani,  Middle  Ages,  chap, 
viii.  note  iv.    Kemble,  fSaxons,  ii.  287  sq. 

'  See  ou  tlie  growth  of  Wessex,  Freeiuau,  Norm.  Conq.  i.  24,  ^5. 
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Of  the  formation  of  the  Northumbrian  and  East  Anglian  king- 
doms we  have  scarcely  any  of  those  traditional  data,  which,  whether 
historical  or  not,  serve  to  give  an  individuality  to  the  others  ^ 
The  dislocated  state  of  Britain  seems,  next  to  its  desertion  by  Want  of 
the  Romans,  to  have  made  w  ay  for  the  conquerors.  The  same  weak  the'sritonsf 
obstinacy  which  had  failed  to  combine  against  invasion,  refused 
to  accept  the  new  dominion  ;  and  the  Saxons,  merciless  bj'^  habit, 
were  provoked  by  the  sullen  and  treacherous  attitude  of  their 
victims.  The  Britons  fled  from  their  homes  :  whom  the  sword 
spared  famine  and  pestilence  devoured  :  the  few  that  remained 
either  refused  or  failed  altogether  to  civilise  the  conquerors*. 
For  a  century  and  a  half  after  their  arrival  the  Saxons  remained  Their  refusal 
heathen  ;  for  a  century  after  their  conversion  they  were  repelled  with  the 
from  connnuuion  with  the  Celts  :  the  Britons  retarded  rather  than 
promoted  the  religious  change  which  the  Spaniards  forced  on  their 
Arian  conquerors,  and  which  Clovis  voluntarily  adopted  to  unite 
him  with  his  Gallic  subjects.  This  period,  instead  of  being  one 
of  amalgamation  was  one  of  divarication.  There  Avas  room 
enough  for  both  Britons  and  Saxons :  the  Roman  cities  might 
have  been  homes  for  the  one,  and  the  woods  and  broad  pastures 
Iiave  furnished  the  others  with  their  favourite  prospects.  But 
the  cities  went  to  ruin ;  Christianity  became  extinct,  and  all 
culture  with  it.  There  were  still  Roman  roads  leading  to  the  General 
walls  and  towers  of  empty  cities  :  the  Roman  divisions  of  the 
land  were  conspicuous :  the  intrenched  and  fortified  camps,  the 
great  villas  of  the  princely  families,  churches  and  burial  places  ; 
but  they  were  become  before  the  days  of  Bede  mere  haunted 
ruins,  something  like  the  mysterious  fabrics  which  in  Central 
America  tell  of  the  rule  of  a  mighty  race  whose  name  is  for- 
gotten 

It  is  not  to  be  supposed  that  this  desolation  was  uniform  :  in  ixx-al 
some  of  the  cities  there  were  probably  elements  of  continuous  Ufe""'"'^ " 
life :  London,  the  mart  of  the  merchants,  York,  the  capital  of 
the  North,  and  some  others,  have  a  continuous  political  existence, 


'  Freeman,  Nomi.  {'onti.  i.  25,  26. 

'  IJede,  H.  E.  i.  13-15  ;  (iililas,  .\iv,  xxii. 

'  Keuible,  Saxons,  ii.  297. 


62 


Constitutional  History. 


[chap. 


Rciiiiuns  of  although  they  wisely  do  not  venture,  like  some  of  the  towns  of 
Southern  France,  to  claim  an  unbroken  succession  from  the 
Roman  municipality.  The  new  race  found  the  convenience 
of  ready-built  houses  and  accumulated  stores  of  material ;  and 
wherever  the  cities  were  spared,  a  portion  at  least  of  the  city 
population  must  have  continued  also.  In  the  country,  too, 
especially  towards  the  West  and  the  debateable  border,  great 
numbers  of  Britons  may  have  survived  in  servile  or  half-servile 
condition  :  some  few  of  the  greater  men  may  have  made,  and 
probably  did  make,  terms  for  themselves,  especially  in  the  dis- 
tricts appropriated  by  the  smaller  detachments  of  adventurers  ; 
and  the  public  lands  of  the  new  kingdoms  must  have  required 

No  general    uative  cultivators.    But  all  these  probabilities  only  bring  out 

mixture  of  .  .  .  *  . 

races.         more  strongly  the  improbability  of  any  general  commixture  or 

amalgamation  of  the  races.    Centuries  after  the  conquest  the 

Briton  by  extraction  was  distinguished  by  his  wergild  from  the 

man  of  the  ruling  race.    It  is  impossible  that  such  a  commixture 

could  have  taken  place  without  leaving  its  traces  on  the  language 

or  the  religion.    The  English  of  Alfred's  time  is,  except  where  the 

common  terms  of  ecclesiastical  language  come  in,  purely  Ger- 

or  of  institu-  manic :  British  Christianity  stood  out  against  Saxon  for  a  century 
after  the  death  of  Augustine  ;  and  the  vestiges  of  Romano-British 
law  which  have  filtered  through  local  custom  into  the  common 
law  of  England,  as  distinct  from  those  which  were  imported  in 
the  middle  ages  through  the  scientific  study  of  law  or  the  insensible 
infection  of  cosmopolitan  civilisation,  are  infinitesimal. 

lOariier  Ger-     29.  The  theory  that  some  appreciable  proportion  of  the  popu- 

mauic  settle-  '  ^  '      .  *  ^ 

mcnts.        lation  of  Roman  Britain  was  already  Germanic  ;  that  the  Belgac ' 

or  Coritani  or  Catieuchlani  ^  of  the  island  might  have  welcomed 
the  Saxons  and  Angles  as  distant  cousins,  has  had  learned  sup- 
porters, but  has  no  basis  either  in  fact  or  in  probability.  The 
Belgae  of  Caesar's  days  were  Gauls,  and  tlicir  Briti.sli  kinsnien 
could  scarcely  have  retained,  five  centuries  later,  any  recollection 
of  a  language  which  their  fathers,  if  tl)ey  had  ever  known  it,  had 
so  long  forgotten.  It  is  neither  imi)ossible  nor  improbable  that 
on  the  nortiiern  and  eastern  coasts  shipwrecks  and  piratic  ex- 

'  Piilgrave,  CominonvvcaUli,  p]).  26  sq.  Koiiildc,  Saxons,  i.  9. 
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peditions  may  have  founded  colonies  of  Germans  much  earlier  Not  import- 

than  the  beginning  of  history.   But  to  base  any  historical  theory  history. 

on  such  contingencies  is  about  as  wise  as  to  accept  the  notion 

that  the  German  Saxons  were  a  colony  from  English  Britain 

or  that  the  conquerors  of  Britain  did  not  come  from  Germanj^, 

but  were  a  hypothetical  colony  from  a  hypothetical  settlement 

on  the  Littus  Saxonicum  of  Gaul  -. 

30.  Nor  again  can  any  weight  be  attached  to  the  results  of  the  The  parallels 

.  .  ...  ofWelshand 

careful  mvestigation  of  able  scholars  into  Welsh  social  antiquities,  UnfiHsh  laws 

,  •      Q     Tc  1  11     not  to  be 

as  affecting  the  present  question'.    If  the  agreement  between  the  relied  on. 

local  machinery  of  the  Welsh  laws  and  the  Anglo-Saxon  usages 
were  much  closer  than  it  has  ever  been  shown  to  be  ;  if  the  most 
ancient  remains  of  Welsh  law  could  be  shown  not  to  be  much 
younger  in  date  than  the  best  established  customs  of  Angle  and 
Saxon  jurisprudence ;  the  fact  would  still  remain  that  the  his- 
torical civilisation  is  English  and  not  Celtic.  The  cantred  of 
Howel  dha  may  answer  to  the  hundred  of  Edgar,  but  the 
hundred  of  Edgar  is  distinctly  the  hundred  of  the  Franks,  the 
Alemannians  and  the  Bavarians.  If  the  price  of  life  and  the 
value  of  the  comi)urgatory  oath  among  the  Welsh  were  exactly 
what  they  were  among  the  Saxons,  it  would  not  be  one  degree 
less  certain  tlian  it  is  that  the  wergild  of  the  Saxons  is  the  wergild 
of  the  Goth,  the  Frank,  and  the  Lombard.  The  Welsh  may 
in  late  times  have  adopted  the  institution  from  the  English, 
or  in  all  the  nations  the  common  features  may  be  the  signs 
of  a  common  stage  of  civilisation  ;  but  the  kinship  is  between 
the  English  and  the  German  forms.  The  Welsh  laws  may  be 
adduced  for  illustration  and  analogy,  but  not  for  historical 

'  The  old  and  oiriouH  inversion  of  the  true  story  which  appears  in  Rudolf, 
Traml.  S.  Alexandri,  Pertz,  ii.  674. 

'  The  view  propoundeil  hy  Dr.  A.  F.  H.  Schauniann,  Oiittingen,  1845  ; 
Hee  K.  Maurcr,  Krit.  Ueberschau,  i.  51.  The  theory  of  Uouinn  military 
colonics  of  (Jerinan  race  settled  in  Britain  at  a  much  earlier  period  is  not 
improbable,  l)Ut  restH  on  vory  scanty  evidence  :  for  Saxon  settlements  of  the 
kind  there  can  be  of  course  no  evidence.  Hut  the  root  of  the  false  hypo- 
thesis lies  in  each  cjiso  in  the  misunderstanding  of  tiie  name  Littus  Saxoni- 
cum.   See  above,  p.  59. 

"  Much  ustlesH  labour  is  spent  by  Sir  F.  ral;,'rave  on  this  subject  in  tlio 
llise  and  Progress  of  the  English  ('onimonwtalth,'  to  a  certain  extent 
impairing  the  value  of  that  great  work. 
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argument.    However,  we  have  no  remains  of  such  laws  that  are 
not  much  later  than  the  days  of  Alfred- 
Effect  of  the     31  _  If  it  were  possible  to  form  a  clear  idea  of  the  amount 

conquest  on  ... 

the  new-  of  civilisation  which  the  invaders  already  possessed,  or  of  the 
comers.  ... 

organisation  which  they  were  to  substitute  for  that  which  thus 
vanished  before  them,  we  should  be  better  able  to  determine  the 
effect  which  was  produced  on  them  by  the  process  of  conquest. 
But  as  it  is,  only  two  gi-eat  generalisations  seem  to  be  possible. 
First,  conquest  under  the  circumstances  compelled  colonisation 
Necessity  of  and  migration.  The  Avives  and  families  were  necessary  to  the 
migration.  ^jQmfQj.^-  continued  existence  of  the  settlements.  It  was  not 
only  that  the  attitude  of  the  Britons  forbade  intennarriages ;  the 
Saxons,  as  all  testimony  has  shown,  declined  the  counubium  of 
foreign  races ' :  they  could  not  give  to  the  strange  woman  the 
sacred  prerogative  of  the  German  woman,  let  her  cast  their  lots 
or  rear  their  children.  The  tie  of  the  cognatio  and  the  gens  was 
as  strong  as  it  had  been  of  old  :  the  new  settlements  were  called 
by  Gentile  names,  and  these  names  involved  the  retention  of  the 
rights  and  duties  of  the  mcegth.  The  invaders  came  in  families, 
and  kindreds,  and  in  the  full  organisation  of  their  tribes  :  tlio 
three  ranks  of  men,  the  noble,  the  freeman  and  the  laet^ :  even 
the  slaves  were  not  left  behind.  The  cattle  of  their  native  land 
were,  it  would  appear,  imported  too  :  the  store  they  set  by  tludr 
peculiar  breeds  is  proved  by  the  researches  into  the  grave-places 
of  the  nations. 

It  could  scarcely  be  otherwise,  unless  we  are  to  suppose  an 
'  See  above,  p.  43. 

*  Tliere  seems  to  be  no  reason  for  questioning  tli<at  the  eorl,  ceorl,  and 
Iset  of  the  earliest  English  laws,  those  of  Ethelbert,  answer  exactly  to  the 
edhilin;^,  the  friling,  and  the  lazzus  of  the  old  Saxons.  Whether  the  Kentish 
lasts  were  of  German  origin  has  been  questioned.  Lappenbei  g  (ed.  Thorpe"), 
ii.  324,  thinks  that  they  were  '  unfree  of  kindred  race.'  K.  Maurer,  Krit. 
Ueberschau,  i.  421,  thinks  them  a  relic  of  ancient  British  ])opulation  who 
come  between  the  free  wealh  and  the  slave.  Robertson,  Scotland  under 
her  Early  Kings,  ii.  ■233,  regards  the  Icet  of  Kent  as  answering  to  the  irailk 
of  Wessex,  and  therefore  British.  Tiie  name  (lazzus  =  slow  or  lazy, 
Grimm,  11.  A.  pp.  305-309)  .signifies  condition,  not  nationality.  On  the 
gener.1l  condition  of  the  class,  see  G.  L.  von  Maurer,  Hufverfg.  i.  12-18, 
Grimm,  R.  A.  p]).  305  309 ;  and  on  their  position  as  a  part  of  the  Saxoii 
nationality,  on  which  their  importance  as  illnstrating  the  migration  depends, 
see  above,  pp.  4,'5  47-  The  wer-gild  of  the  Kentish  liet  was  40,  60,  or  80 
shillings  according  to  rank,  that  of  the  ceoil  being  200. 
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innate  propension  in  the  adventurers  for  reproducing  one  and  the  The  coloni- 
same  system  without  historical  connexion  under  the  most  different  the^vorif  of 
circumstances.    The  mei-e  settlement  of  predatory  bauds  without  co^St?tuted 
their  homes  and  families  must  have  resulted  in  their  adoption  of  natioi^'^ 
the  institutions  of  the  natives,  those  natives  being  their  superiors 
in  civilisation :  they  could  not  have  reproduced  pure  German 
life  and  language  from  mixed  materials  ;  or  retained  their  tribal 
organisation  so  long  and  closely  as  they  did,  if  it  had  been  shat- 
tered at  staiiing.    It  was  far  otherwise  :  the  tribal  identity  was 
a  reality  bound  down  to  no  ten-itorial  area.    The  ownership  of 
land  was  the  outward  expression  rather  than  the  basis  of  political 
freedom  ;  and  even  that  ownership  was,  under  the  primitive  sys- 
tem, variable  in  its  subject-matter,  and  in  itself  a  usufi  uct  rather 
than  a  possession.  The  tribe  was  as  complete  when  it  had  removed 
to  Kent  as  when  it  stayed  in  Jutland :  the  magistrate  was  the  ruler 
of  the  tribe  not  of  the  soil :  the  divisions  were  those  of  the  folk 
and  the  host,  not  of  the  land ;  the  laws  were  the  usages  of  the 
nation,  not  of  the  territory  :  and  when  they  had  found  their  new 
homes,  the  Angles  at  least  left  a  desert  behind  them  ;  for  in  the 
days  of  Bede  the  A  ngulus,  the  land  between  the  continental  Saxons 
and  Jutes,  whence  the  Angles  came,  still  lay  without  inhabitant', 
testifying  to  the  truth  of  the  tradition  that  they  had  gone  forth 
old  and  young,  noble,  gentle  and  simple,  free  and  slave,  their 
flocks  and  herds  with  them.    We  may  fairly  argue  that  the 
amount  of  social  and  political  organisation  which  the  Saxons  Amount  of 
brought  with  them  to  Britain  was  not  less  than  the  sum  ofbTOu'cht'by 
common  civilisation  possessed  by  them  and  thcii-  German  kins-  ""^'''^'o""'''' 
folk  in  the  eighth  century,  and  that    hatever  differences  existed 
in  the  eighth  century  were  due  to  causes  which  had  worked  in  one 
or  both  of  the  nations  since  the  fifth.    On  their  arrival  in  Bi  itain, 
then,  the  Saxons  had  their  threefold  division  of  ranks  :  they  liad 
the  association  of  the  townshij),  and  that  of  the  pagus,  whether 
or  no  it  bore  the  name  of  hundred  ;  some  remains  of  the  mark 
system  of  land  ownership  and  cultivation  ;  the  principle  of 

'  Cede,  H.  E.  i.  15  :  'De  ilia  patria  qiuu;  Aiiguliis  dicitur  et  ah  00  tem- 
pore UHque  hocHu  uiantTo  dt-sertuii  inter  provinciiis  Jutaruin  et  Saxonuiu 
perliibetur.' 
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Expansion  election  to  public  functions  ;  and  the  tie  of  the  kindred  still  pre- 
stitutions!  serving  its  legal  rights  and  duties.  It  is  unnecessary  to  suppose 
that  a  migi'ating  family  exactly  reproduced  its  old  condition  :  it  is 
more  probable  that  it  would  seek  larger  scope  for  extension  and 
more  abundant  areas  of  cultivation  :  the  adventurer  of  the  con- 
quest might  seek  to  found  a  new  family  of  nobles  :  every  element 
of  society  would  expect  advancement  and  expansion.  But  all 
allowance  being  made  for  this,  the  framework  of  the  older  custom 
must  have  been  the  framework  of  the  new.  No  creative  genius 
can  be  expected  among  the  rude  leaders  of  the  tribes  of  North 
Germany.  The  new  life  started  at  the  point  at  which  the  old 
had  been  broken  off.  Hence  we  can  scarcely  suppose  that  the  mark 
system  was  developed,  lived  its  life,  and  faded  away  on  English 
soiP;  or  that  it  is  necessary  to  begin  the  story  of  English  civili- 
sation by  comparing  the  state  of  Britain  in  the  fifth  centuiy  with 
that  of  Germany  in  the  first.  Even  if  old  ties  were,  more  than 
we  need  suppose  likely,  broken  in  the  process  of  migration,  the 
names,  functions,  and  rights  of  the  magistrates,  the  principles  of 
customary  law  and  local  organisation,  survived  and  took  new 
root  and  grew. 

R^yuityone  sccond  place,  the  process  of  migration  and 

ofthem^sra-  ''^"^l^^^t  must  have  produced  such  changes  as  are  ti-aceable  at 
tion.  the  beginning  of  our  national  history.    It  must  have  produced 

royalty,  and  the  important  political  appurtenances  of  royalty^. 
The  Saxons  had  no  kings  at  home,  but  they  create  kingdoms  in 
Britain.  The  testimony  of  tradition  helps  to  confirm  what  is 
a  sufficiently  safe  infei-ence.  According  to  the  Chronicle  the 
Brito-Welsh  in  .\.d.  443  invited  to  Britain  the  Ethelings  of  the 
Angles:  in  a.d.  449,  under  two  heretoga.t,  Hengist  and  Horsa, 
the  strangers  came  :  in  a.d.  455  Hengist  and  Aesc  his  son  came 
to  the  kingdom.    In  a.d.  495  'came  two  ealdormen  to  Britain, 


'  The  importance  of  thi.s  seems  to  have  been  overlooked  by  Kemble  in  his 
invaluable  work  on  the  Saxons  in  England. 

^  See  Allen,  Inquiry  into  tlie  Ri.se  and  Growth  of  the  Royal  Prerogative 
(Lond.  1R49),  pj).  164,  161;.  Betliniann-Hollweg,  Civilprocess,  iv.  97,  gives 
several  instniioes  in  which  the  separation  of  a  tribe,  by  migration,  from  the 
nation  to  which  it  belongs,  is  followed  by  the  institution  of  royalty.  See 
also  Freeman,  Norm.  Conq.  i.  74,  75. 
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Cerdic  and  Cynric;'  in  a.d.  519  they  became  kings  of  the  West  Institution 
Saxons.    In  each  case  the  erection  of  the  thi'one  was  i^robably  the  ■ 
result  of  some  great  victory,  or  of  the  permanent  securing  of  a 
definite  ten-itory ;  but  the  institution  was  not  a  transference  of 
British  royalty :  the  new  kings  are  kings  of  the  nations  which 
they  had  led  to  conquest,  not  of  those  they  had  conquered  ^  In 
each  case  the  son  is  named  with  his  father  as  sharing  in  the  its  heredi- 
lirst  assumption  of  the  title,  a  recognition  01  the  hereditary  ter. 
character^  which  is  almost  the  only  mark  distinguishing  the 
German  kingship  from  the  elective  chieftainship.    The  royal 
houses  thus  founded  assume  a  divine  pedigree  ;  all  trace  their 
origin  to  Woden ;  and  when  they  become  extinct  the  indepen- 
dence of  their  nation  comes  to  an  end.    It  would  seem  that  the 
change  of  government  followed  almost  necessarily  on  the  crea- 
tion of  the  new  nationality  ;  and  the  example  of  Frank  conquest 
may  have  led  the  Saxons  to  adopt  the  monarchic  form.  The 
nation  is  no  longer  one  of  a  cluster  of  kindred  nations  ;  it  has  Its  character 
to  assert  an  identity  that  requires  a  distinct  representation,  tn^liatioiiaJ 
a  unity  of  which  it  has  become  more  conscious  than  it  was 
before.    It  can  no  longer  safely  endure  divided  command,  it 
must  have  a  king  who  can  deal  with  kings.  Unquestionably 
individual  prowess  and  ambition  determined  the  change,  but 
these  deeper  causes  must  have  led  the  people  to  acquiesce  in  it. 
For  a  hereditary  king,  however  limited  his  authority  may  be  by  Advantages 
constitutional  usage,  is  a  stronger  power  than  an  elective  magis-  royalty.'  ""^ 
trate :  his  personal  interests  arc  the  interests  of  his  people, 
which  is  in  a  certain  sense  his  family  :  he  toils  for  his  children, 
but  in  toiling  for  them  he  works  also  for  the  people  whom  they 
will  have  to  govern ;  he  has  no  temptation  to  make  for  himself 


'  The  orii,nn  of  royalty  is  regarded  by  Kenible  as  '  rooted  in  the  Gorman 
niinil  and  institutions,'  Saxons,  i.  137;  so  also  Hethniann-lfollweg,  Civil- 
process,  iv.  84.  Allen  rei^ards  it  as  ropiignant  to  the  genius  of  the  Gonnana 
and  as  a  phantom  borrowed  from  iniixg-ial  Koine  (Hist.  I'rerog.  p.  14).  The 
common  theory  that  it  was  the  work  of  tlie  coniitat\is  of  a  successful  adven- 
turer seems  to  rest  on  a  misapprehension  of  the  nature  of  the  coniitatus. 

'  Hethnianii- Hi)llweg,  C'ivilprocess,  iv.  94,  (;6,  holding  that  nobility  gave 
a  title  to  tlie  ottiee  of  princeps,  questions  whetlior  the  hereditary  siicceKsion 
was  peculiar  to  royalty,  and  finds  the  differentia  of  monarchy  in  the  head- 
uhip  of  the  collective  people,  aa  above. 
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or  them  a  standing-ground  apart  from  his  people.  He  is  trusted 
also  with  greater  power  :  he  becomes  the  regular  leader  of  the 
host,  or  if  disabled  by  age,  its  guide  and  counsellor :  he  under- 
takes the  maintenance  of  the  national  peace,  and  executes  justice 
on  the  breakers  of  it ;  his  power  is  co-ordinate  with  that  of  the 
national  council,  not  subordinate  to  it,  or  a  mere  part  of  it. 
Altogether  his  position  is  stronger  and  more  dignified  than  that 
of  the  princeps.  He  enters  at  the  same  time  into  a  share  of  the 
common  stock  of  the  historic  dignities  of  kings.  More  can 
scarcely  be  affirmed  until  we  come  to  ages  in  which  we  have 
clearer  data. 


CHAPTER  V. 


THE  ANGLO-SAXON  SYSTEM. 

33.  Anglo-Saxon  system. — 34.  Continuity  of  tenninology. — 35.  Allot- 
ment and  division  of  land. — 36.  Primitive  tenure. — 37.  Ranks  and 
cla8se.s  of  men. — 38.  The  family. — 39.  The  town.ship. — 40.  The  parish. 
— 41.  Tithing  and  frankpledge. — 42.  The  dependent  township. — 43. 
Couri;  of  the  township. — 44.  The  burh.— 45.  The  hundred  or  wapen- 
take.— 46.  The  hundred  court. — 47.  The  Liberty  or  soken. — 48.  The 
shire. — 49.  The  ealdorman  and  sheriff. — 50.  The  sliiremoot. 

33.  We  are  scarcely  justified  in  applying  the  name  of  system  The  Angio- 
to  any  theoretical  arrangement,  by  which  the  several  notices  of  tem?" 
constitutional  matters,  scattered  through  the  Anglo-Saxon  his- 
tories, laws,  and  charters  during  a  period  of  six  centuries,  can 
be  harmonised.  To  do  so  would  be  to  disregard  both  the 
development  which  certainly  took  place  in  the  national  character 
and  organisation,  and  the  several  disturbing  causes  which  gave 
to  that  development  some  part  at  least  of  its  character.  On 
the  other  hand,  as  we  have  scarcely  any  materials  for  determin- 
ing the  steps  of  such  advance,  and  as  at  the  close  of  the  period 
we  find  only  such  organic  differences  between  the  common 
polity  of  the  earliest  and  that  of  the  latest  ages  as  can  easily  be 
accounted  for,  wc  are  at  once  compelled  to  fall  back  upon  such 
a  general  theory,  and  are  to  a  certain  extent  justified  in  the 
speculation.  Tlie  disturbing  causes,  though  startling,  are  not 
permanently  potent ;  and  they  pi-oceed  from  agencies  closely 
analogous  to  those  already  at  work  in  the  normal  action  of 
society;  the  Danish  conquest,  and  even  the  Norman,  hastens  and 
precii)itate8  events  that  are  already  working  to  conii)lction.  But 
the  developments  themselves  are  not  very  striking';  they  are  the 
'  Sec  further  on,  Clmpter  VII. 
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greatest  in  the  upper  ranges  of  the  fabric  and  leave  the  lower, 
in  which  we  trace  the  greatest  tenacity  of  primitive  institutions, 
and  on  which  the  permanent  continuity  of  the  modem  with  the 
ancient  English  life  depends  for  evidence,  comparatively  un- 
touched. It  is  possible  then  to  gather  into  two  or  three  general 
groupings  most  of  these  features  and  their  known  developments. 

CoiTcspond-  34.  In  attempting  to  draw  such  a  sketch  of  the  sj'stem  and  to 
ence  of  the  .  • 

Latin  and  trace  its  Connexion  with  that  oi  the  (jrermania,  we  nave  the  great 
minology.  advantage  of  being  able  to  use  a  distinct  and  intelligible  termin- 
ology. Hitherto  we  have  been  indebted  for  all  our  information 
to  Latin  authors  whose  nomenclature  could  not  be  safely  re- 
garded as  more  than  analogous  to  that  of  the  ancient  Ger- 
mans, and  we  consequently  run  a  certain  risk  in  arguing  from 
their  expressions  as  if  they  had  an  ascertained  and  invariable 
definite  force.  It  would  be  at  first  sight  somewhat  rash  to 
argue  from  the  use  of  such  words  as  frinceps,  dux,  pagus,  vicus, 
concilium,  civitas,  nobilis,  and  servus,  either  that  they  always 
involve  the  same  idea,  or  that  that  use  is  altogether  unaffected  by 
their  common  application  to  Roman  ideas.  Is  the  Avord  princeps 
a  definite  translation  of  some  German  word?  is  it  a  mere 
general  expression,  like  our  '  prince '  or  '  chieftain,'  that  may 
cover  a  number  of  merely  analogous  relations,  or  has  it  an  im- 
plicit relation  to  some  Roman  function,  having  been  applied  to  the 
German  in  consequence  of  some  fancied  resemblance  ?  It  is  most 
fortunate  for  us,  as  we  have  to  rely  on  Caesar  and  Tacitus, that  the 
former  was  obliged  by  circumstances  to  fonn  a  clear  notion  of  the 
differences  of  the  barbarian  systems  with  which  he  was  brought 
in  contact ;  whilst  Tacitus  wrote  from  singularly  good  informa- 
tion, and  is  unrivalled  as  a  writer  for  clearness  of  perception 
and  distinctness  of  expression.  The  confidence  which  we  derive 
from  their  consistent  and  precise  use  of  words  is  borne  out  fully 
when  we  come  to  the  investigation  of  later  authorities.  In  the 
Ecclesiastical  History  of  Bede  we  find  the  very  same  words 
used  and  in  the  same  senses.  Bede,  writing  in  a  foreign  lan- 
guage, would  be  even  more  likely  than  Caesar  and  Tacitus  to  use 
the  same  words  to  express  the  same  things ;  and,  having  a  great 
acquaintance  with  classical  Latin,  would  probably  use  also  the 
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most  approved  words.    The  princeps,  dux,  nohilis,  vicus  of  Bede  Link 

are  the  pnnceps,  dux,  nohilis,  vicus  of  Tacitus.    A  hundred  and  Tacitus  and 

Alfred 

fifty  years  after  the  death  of  Bede  his  History  was  translated 
into  English,  most  probably  under  the  eye  of  Alfi-ed ;  and  in 
this  translation  again  the  same  English  words  ai'e  used  regu- 
larly and  almost  imiformly  as  giving  the  sense  of  the  same 
Latin.  As  the  functions  of  the  offices  thus  denoted  are  the 
same  in  the  History  of  Bede  and  in  the  laws  of  Alfred,  we  have 
a  Unk  between  the  primitive  and  the  medieval  systems  which  no 
criticism  is  strong  enough  or  sharp  enough  to  sever. 

35.  The  exact  process  by  which  the  transference  of  the  Ger-  Uncertainty 
man  institutions  to  Britain  was  effected  is  not  recorded  :  nor  is  process  of^' 
it  necessary  to  suppose  that  it  was  uniform  in  the  several  states 
and  settlements.    In  some  cases  it  may  have  been  accomplished 
by  unconnected  bands  of  squatters,  who  took  possession  of  an 
uninhabited  tract,  and,  reproducing  there  the  local  system  of 
their  native  laud,  continued  practically  independent  until  the 
whole  surrounding  districts  were  organised  by  a  central  state- 
power.    In  other  cases,  the  successful  leader  of  a  large  colony 
or  a  victorious  host,  having  conquered  and  exterminated  the 
natives,  must  have  proceeded  to  divide  their  land  according  to 
a  fixed  scheme.    The  principle  of  this  allotment  he  would  find 
in  the  organisation  of  his  host.    That  host  was  the  people  in 
arms,  divided  into  hundreds  of  warriors,  sustained  and  united 
by  the  principle  of  kindred.    When  the  war  was  over  the  host 
became  again  the  people  :   the  hundreds  of  wamors'  would 
require  a  territory  in  the  new  laud  to  compensate  them  for 
what  they  had  left  in  the  old,  and  this  when  allotted  to  them  The  regular 
they  would  subdivide  according  to  the  divisions  of  the  kindreds  :  mentf  result 
and  in  such  case  the  Anglo-Saxon  village  might  reproduce  the  pietcdcoii- 
name,  the  local  arrangements,  the  very  personal  relations  of"*^"'" 
the  German  home.     The  isolated  settlements  would  be  tlicn 
incorporated  and  receive  a  share  of  political  rights  and  duties. 
A  regular  and  authoritative  division  would  prevent  tribal  (juarrels 


'  The  non-exiHtcnce  of  the  territorial  hundred  .araonj^  the  continental 
Saxona,  even  if  proved,  doe.s  not  affect  the  organisation  of  the  hobt  in 
buudrt-dH.    Sec  above,  p.  56. 
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Convenience  for  the  possession  of  the  best  distncts,  and  would  maintain  the 

Ot  a  general         .  ,      ,        ...  .      .         ,  .  , 

allotment,  national  strength,  the  mihtaiy  organisation  which,  on  the  hypo- 
thesis of  a  haphazard  and  independent  appropriation,  must  have 
broken  up  and  perished  long  before  the  necessity  of  defence  was 
past.  This  principle  of  allotment  would  do  no  violence  to  the 
pride  or  ambition  of  a  German  host^ ;  in  the  time  of  Caesar,  it 
was  thus  that  the  chieftains  of  the  tribes  provided  for  the  annual 
resettlements  of  the  pagi ;  and  long  after  the  Saxon  migration, 
it  was  the  rule  with  the  Norsemen'^.  As  the  Vandals  in  the 
fifth  century  divided  pro-consular  Africa'',  as  the  Norwegians 
in  the  tenth  divided  Iceland*,  as  Halfdane  in  the  ninth 
divided  Northumbria,  so  in  the  fifth  and  sixth  centuries  the 
kingdoms  of  Wessex  and  Kent  must  have  been  portioned  out  ^. 

Allotment    It  does  not  follow  that  the  division  was  in  exact  proj^ortion  and 

n  )t  neces-  i  •    i     i  •     i  ii 

sariiy  uni-    Symmetry ;  that  every  kindred  contained  the  same  number  of 

households,  or  that  every  pagtis  or  '  hundred '  contained  the 

same  number  of  townships  :  or  that  the  early  independent 

settlements  were  reduced  to  an  equality  of  area  with  the  newer 

and  more  regularly  constituted  ones.    The  number  of  acres 

assigned  to  each  family  may  well  have  been  determined  by 

exact  rules,  but  the  district  assigned  to  the  township  as  a  wliole 

may  have  been  marked  out  by  natural  boundaries.    The  centenae 

or  hundreds  of  the  host,  which  in  Tacitus's  time  had  become  an 

indefinite  number,  may  have  been  still  compelled  to  maintain 

a  corporate  completeness,  and  yet  have  occupied  in  peace  areas 

of  very  different  character  and  dimensions.     A  perfect  anil 

'  It  is  unnecessary  to  refer  to  the  system  of  tripa-tite  division  adojited 
by  the  Burgundians  and  other  conquerors  of  tlie  Ionian  empire  on  tlie 
continent,  for  there  are  no  traces  of  such  a  plan  in  England.  See  on  tlieni 
Savigny,  Kom.  Reclit  im  Mittelalter,  i.  ■296,  300,  310,  331  ;  Hallani,  ^Middle 
Ages,  i.  146;  Allen,  Prero^^ative,  pp.  193-195. 

"  Godred  divided  the  Isle  of  Man  by  lot ;  Kemble,  Saxons,  i.  90. 

'  Gibbon,  viii.  227,  228;  G.  L.  von  Maurer,  Einleitg.  p.  72.  'Exer- 
citui  Zcugitaiiam  vel  proconsularem  fnniculo  hereditatis  divisit.'  Victor 
Vitensis,  Hist.  pers.  Vand.  i.  4.  So  the  tiadition  of  Norm.andy,  '  illam 
terram  suis  fidelibus  funiculo  divisit.'  Dudo,  p.  85  ;  Thorpe's  Lappenber;^, 
iii.  18.  The  term  funiculiiK  hcreditatis  is  borrowed  from  the  Vulgate, 
Deut.  XXX.  9;  Ps.  civ.  II. 

*  Above,  p.  56. 

"  Mercia  was  partly  divided  the  following  year,  Chr.  Sax.  .\.D.  876,  877 


Allotment  of  Land. 


73 


symmetrical  division  of  the  whole  land  would  be  possible  only  Importance 
,      ,  ,  .  .  of  the  public 

on  the  theory  that  the  colonising  people  were  numerous  enough  lands  in  this 

to  occupy  it.  That  they  were  not  is  proved  by  the  existence 
of  the  public  lands,  which  down  to  a  late  period  form  a  con- 
spicuous and  peculiar  feature  of  Anglo-Saxon  polity.  Ultimately 
no  doubt  a  territorial  arrangement  of  hundreds  and  townships 
did  cover  the  land  exhaustively ;  but  that  result  was  attained 
only  when  the  personal  basis  of  the  hundred  was  entirely  lost 
sight  of,  and  the  term  had  a  geographical  application  only. 
Then  the  judicial  organisation  of  one  hundred  extended  to  the 
borders  of  the  next,  tlie  public  lands  were  included  within  the 
same  organisation,  and  the  name  of  hundred  ceased  to  have 
any  numerical  signification.  So  the  inequality  of  the  existing 
divisions  may  partly  be  accounted  for  ^ 

The  existence  of  the  classes  of  nobles,  freemen,  and  Isets,  Existence  of 
among  the  conquerors,  would  seem  further  to  imply  the  existence  estates'.' 
of  larger  and  smaller  private  estates  I    The  extent  of  the  land 
unappropriated  to  the  simple  freemen  must  have  left  it  open 
for  the  new  king  to  reward  his  chief  followers  with  extensive 
grants,  even  if  they  did  not  from  the  first  claim  a  larger  share 
in  the  allotment.    On  these  domains  and  on  the  public  land.  The  la-tic 
the  laets  would  find  tlieir  liome  and  occupation  :  the  remnants  cultivators, 
of  the  native  race  would  find  more  lenient  treatment  than  they 
could  expect  at  the  hands  of  the  common  freeman,  and  might 
return  as  cultivators  to  the  land  which  had  been  their  own. 
But  although  such  estates  are  found  existing  as  soon  as  docu- 
mentary history  begins,  their  origin  cannot  be  safely  referred  to 
this  cause  only ;  for  even  if  absolute  equality  were  the  rule  in 
the  original  di  vision,  the  extinction  of  families  and  the  transfer 
of  small  estates  might  easily  throw  an  accumulation  of  land  New  estates 
into  the  hands  of  a  .single  owner;  and  on  the  other  hand  the  the  p.'.bHc 
public  land  afforded  a  supply  from  which  new  properties  might 
be  carved  continually,  without  any  regard  to  size.    In  all 
respects  cxccjit  those  resulting  from  ownership  these  estates 
might  be,  and  seem  to  liave  been,  regulated  by  the  same  machi- 
nery as  the  townships  of  simple  freemen  ;  but  the  relations 
'  See  further,  §  45,  ]..  96,  below.     '  Cf.  Gneist,  Verwaltungwoclit,  i.  4. 
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of  the  cultivator  of  another  man's  land  to  his  lord  belong  to 
another  portion  of  our  investigation. 
General  The  general  conclusion  at  which  we  arrive  is  that  there  must 

theory  of 

allotment,  have  been,  over  a  large  portion  of  each  colony,  a  regulai-  allot- 
ment of  land  to  the  bodies  of  colonists  united  in  their  native  land 
by  the  tie  of  blood  or  of  neighbourhood,  and  for  the  moment 
represented  by  the  divisions  of  the  host';  that  these  allotments 
varied  according  to  the  numbers  of  the  kindred,  the  portion 
assigned  to  a  single  family  or  house  being  a  hide  of  land^ ;  that 
besides  these  the  nobles  or  other  great  men  received  grants  of 
estates,  or  perhaps  attached  themselves  to  the  political  centre  on 
the  condition  of  retaining  estates  which  they  had  already 
appropriated ;  and  that  the  surplus  land  remained  the  common 
property  of  the  nation.  This  surplus  land  during  a  long  period 
after  the  first  invasion  would  go  on  increasing  as  the  Britons 
were  driven  farther  westward  :  after  the  conversion  it  furnished 
the  stock  from  which  the  monasteries  were  endowed,  and  by 
grants  to  them  and  to  individuals  it  was  much  diminished,  until 
finally  it  became  mere  demesne  of  the  king. 

(iuestion  of      36.  The  question  of  the  primary  allotment  leads  directly  to 

primitive 

tenure.  that  of  the  primitive  tenure.  The  possession  of  land  was,  even 
whilst  the  idea  of  nationality  was  mainly  a  personal  one,  the 
badge,  if  not  the  basis,  of  all  political  and  constitutional  right. 
On  it  depended,  when  the  personal  idea  yielded  to  the  territorial, 

'  Kemble,  Saxons,  i.  69-71,  125. 

^  On  the  vexed  question  of  the  extent  of  the  hide  it  is  not  necessary  here 
dilate ;  Kemble,  Saxons,  i.  88  sq.,  attempts  to  fix  it  at  thirty  three  acres 
or  thereabouts,  or  1 20  acres  of  a  size  one-fourth  of  the  jiresent  acre.  But 
although  his  argument  obviates  many  difficulties,  it  opens  the  way  for 
many  more.  'J'he  mansus,  mansa,  maneiis,  cassatum,  tori  a  aratri,  of  the 
charters  are  all  interpreted  to  mean  the  same  thing,  although  tliey  may 
have  had  local  differences.  See  Robertson,  Historical  Essays,  pp.  88-102  ; 
G.  L.  von  Maurer,  Einleitg.  p.  120.  The  later  hide  was  no  doubt  120  or  100 
acres.  Grimm,  R.  A.  p.  535,  gives  .several  passages  in  which  the  German 
hoba  is  made  to  contain  thirty  or  forty  acres.  It  is  possible  that  some  of 
the  greatest  inconsistencies  in  the  use  of  tliese  words  may  arise  from  their 
being  used  to  express  the  whole  share  of  one  m.an  in  all  the  fields  of  ids 
village.  A  liide  of  thirty  acres  in  a  .system  of  common  cultivation  would 
represent  such  an  allotment  in  each  of  the  cidtivati'd  areas,  i.e.  if  there 
were  four  common  fields,  it  would  be  1  20  acres.  Hut  this  will  not  explain 
all  ;  and  local  and  national  peculiarities,  as  well  as  variations  at  dill'orent 
times,  and  differences  in  the(piality  of  the  land,  must  be  taken  for  granted. 
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the  rights  and  obligations,  the  rank,  value  and  credibility  of  the  Importance 

member  of  the  body  politic  ;  it  became  the  basis  as  well  as  the  character  of 

tangible  expression  of  his  status.  According  to  the  tenure  by  which 

it  was  held  very  much  of  the  internal  and  external  history  of  the 

nation  changes  its  aspect.     It  is  wrong  to  suppose  that  an  early 

stage  of  society  is  favourable  to  simjilicity  in  determining  the 

character  of  tenure  and  the  relations  dependent  upon  it.  Simple 

as  the  origin  of  property  may  have  been,  we  have  no  historical 

data  concerning  it,  and  when  the  subject  does  come  within  the 

ken  of  history,  it  is  anything  but  simple  and  uniform.    In  the 

early  Germanic  system  it  is  difficult,  as  we  have  seen,  to  prove  the 

existence,  except  by  way  of  inference,  of  any  determinate  property 

in  severalty :  the  original  gift  comes  from  the  community  of 

which  the  .receiver  is  a  member,  the  gift  is  of  itself  mainly  of 

the  character  of  usufruct,  the  hold  is  ideal  rather  than  actual  ; 

except  in  his  own  homestead  the  freeman  can  but  set  his  foot 

on  the  soil  and  say,  '  this  is  mine  this  year,  next  year  it  will  be 

another's,  and  that  which  is  another's  now  will  be  mine  then.' 

It  is  only  by  way  of  inference  that  we  discover  that  there  must 

have  been  larger  and  smaller  properties  ;  the  larger  held  by 

those  who  had  to  support  a  larger  household,  the  magistrate 

with  his  comitatus,  or  the  noble  with  his  great  train  of  kinsmen. 

Without  conjectming  how  the  change  took  place,  we  may  safely  Absolute 

11    ■      111        1   .  ••11  •       <•  1      1  J  owniTsliip 

assume  that,  although  traces  still  remain  of  common  land  tenure  the  rule  in 
at  the  opening  of  Anglo-Saxon  Historj',  absolute  ownership  of  time's!!^ 
land  in  severalty  was  established  and  becoming  the  rule.  We 
may  then  regard  the  land  as  referable  to  two  great  divisions  :  private  and 
that  which  was  held  by  individuals  in  full  ownership,  and  that  Qf  P"'^'"' 
which  the  ownership  was  in  the  state ;  the  intermediate  case 
of  lands  held  by  local  communities  in  common,  and  used  in 
common  by  the  owners  of  land  as  appurtenances  to  their  several 
fstiite,  may  be  for  the  moment  put  out  of  .sight.     The  land  held 
in  full  ownership  might  be  either  an  '  cthcP,' an  inherited  or 

'  /iV/ic/  in  u-ioil  here  on  the  authority  of  Keinble,  Grimm,  Maui-er  and 
other  writers  on  iaml ;  hut  whenever  the  word  occurs  in  history  it  in  equi- 
valent to  '  patria,' mid  has  no  special  reference  to  landed  estate.  See  Bede, 
11.  E.  iii.  I,  S,  tj,  j8.  &c.  SiC;  and  tiie  Anglo-Saxon  Gospels. 

/ 
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Tiie  alod,  otherwise  acquired  portion  of  original  allotment ;  or  an  estate 
land.  '  created  by  legal  process  out  of  the  public  land.  Both  these  are 
included  in  the  more  common  term  'alod'^;  but  the  former  looks 
for  its  evidence  in  the  pedigree  of  its  owner  or  in  the  witness 
of  the  community,  while  the  latter  can  produce  the  charter  or 
book  by  which  it  is  created,  and  is  called  'bocland'^.  As  the 
primitive  allotments  gradually  lost  their  historical  character,  as 
the  primitive  modes  of  transfer  became  obsolete,  and  the  use  of 
written  records  took  their  place,  the  ethel  is  lost  sight  of  in  the 
bookland'.  All  the  land  that  is  not  so  accounted  for  isfolj^and, 
Public  or     or  public  land  ;  it  comprised  the  whole  area  that  was  not  at  the 

foikland.  .   .     ,  . 

original  allotment  assigned  to  individuals  or  communities,  and 

tliat  was  not  subsequently  divided  into  estates  of  bookland.  The 

foikland  was  the  standing  treasury  of  the  country  :  no  alienation 

of  any  part  of  it  could  be  made  witliout  the  consent  of  the 

national  council ;  but  it  might  be  allowed  to  individuals  to  hold 

portions  of  it  subject  to  rents  and  other  services  to  the  state. 

The  'trinoda  from  which  the  owners  of  bookland  were  exempt,  except  in  the 
necessitas.'  i-  t      /•    ^  -t  ■        i  -fi-i 

three  cases  of  the  jyrd  or  military  service,  the  repair  of  bridges, 

and  the  maintenance  of  fortifications*.   These  estates  of  foikland 

^  The  word  alod  does  not  occur  in  Anglo-Saxon  documents  before  the 
eleventh  century,  when  it  appears  in  the  Latin  of  Canute's  laws  in  the 
Colbertine  MS.  as  the  equivalent  of  hudand  or  hcreditas.  Schniid,  Gesetze, 
&c.  p.  261. 

°  The  different  explanations  of  foikland  and  bookland,  given  at  different 
periods,  are  collected  by  Sohniid,  Gesetze,  &c.  p.  538.  Spelman  thought 
that  bookland  implied  a  written  title,  whilst  foikland  was  based  on  the 
witness  of  the  people.  Verelius  interpreted  bookland  as  feudal ;  Phillips 
thought  bookland  feudal,  and  foikland  alodial  ;  and  was  followed  by 
Grimm  and  Gaupp.  Even  Palgrave  connected  foikland  with  the  cdal, 
and  bookland  with  la;nland.  On  the  other  hand,  Somner,  Lambard,  Lye, 
and  other  antiquaries,  considered  bookland  to  be  freehold  held  under 
charter,  foikland  to  be  held  at  the  will  of  the  lord.  The  view  now 
accepted  was  established  by  Allen,  On  the  Prerogative,  pp.  125-153; 
Kemble,  Saxons,  i.  289  ;  K.  Maurer,  Krit.  Ueberschau,  i.  69,  107  ;  llallani, 
Middle  Ages,  ii.  406-410  ;  Giieist,  Verwaltungsiccht,  i.  4. 

'  Boclaiid  is  tlie  term  used  in  Alfred's  Bede  as  equivalent  to  poasessio  or 
possessiuncula.  liuclanda  cthte  is  jtos^esdoiics  pracdionun,  H.  E.  iii.  24. 
In  the  Latin  of  Alfred's  laws  (art.  41),  it  is  tm-a  hereditaria  ;  in  Athel- 
stan,  vi.  i,  it  is  tei-rn  fesfamentab's ;  in  Edgar,  ii.  2,  it  h  feuditm  ;  in 
Etlielred,  I.  i.  14,  libera  terra;  in  Canute,  i.  11,  hereditiis  or  alodium, 
though  the  passage  is  a  mere  re-enactment  of  Edg:ir,  ii.  2  (feiuluni')  ;  in 
Canute,  ii.        terra  hereditaria;  in  other  places  the  vernacular  is  ntaincd. 

*  The  trinoda  necessitas  first  appears  in  genuine  Anglo-Saxon  charters 
about  the  beginning  of  the  eighth  century.    It  occurs  however  earlier  in 
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may  have  been  for  a  life  or  lives,  or  subject  to  testamentai-y  dispo-  Foikiand, 
sition,  according  to  the  terms  of  the  grant ;  but  the  ownership  royaTesfate.' 
continued  to  reside  in  the  state,  and  the  proceeds  to  furnish  the 
revenue.  The  foikiand  was,  although  in  strict  analogy  with  the 
common  lands  of  the  township  in  the  mark  system,  peculiar  to 
England';  in  the  other  Germanic  kingdoms  there  seems  to  have 
been  no  difference  between  the  royal  demesne  and  the  other  lands 
of  the  nation.  Here  the  king  himself  could  not  appropriate  a 
part  of  the  foikiand  without  the  consent  of  the  witenagemot. 

Either  bookland  or  foikiand  could  be  leased  out  by  its  holders  ;  Diversity  of 
and,  under  the  name  of  loRiiland'^,  held  by  free  cultivators :  the  cultivators, 
gi'cater  owners  could  so  let  their  distant  estates  to  hereditary 
dependents,  such  as  Isets  and  freedmen,  whilst  their  home  farm 
was  cultivated  by  hired  labourers  or  by  slaves.  The  multiplicity 
of  ranks  in  the  cultivating  classes,  which  was  thus  engendered, 
according  to  the  legal  status  of  the  individual,  his  relation  to  the 
landlord,  the  extent  or  character  of  his  holding,  and  the  nature 
of  his  sei"vice,  produced  the  somewhat  bewildering  nomenclature 

disputed  ones,  e.g.  a.d.  6i6,  Cod.  Dipl.  dcccclxxxiii.  It  is  mentioned  in  the 
act  of  the  council  of  Clovesho  of  a.d.  742,  Councils,  &c.  iii.  341  ;  and  in  a 
charter  of  Ethelbald,  issued  at  Godmundesleah  in  A.D.  749,  ibid.  p.  386. 
It  occurs  two  or  three  times  in  charters  of  Oflfa,  more  frequently  in  those 
of  Kenulf,  and  becomes  very  general  after  the  time  of  Egbert.  The  cor- 
responding obligations  in  the  Frank  empire  are  attendance  on  the  ho.st, 
rejiairing  of  roads,  fortifications,  and  bridges,  and  watch.  Waitz,  D.  V.  G. 
iv.  30,  31.  This  is  called  by  Charles  the  Bald  '  antiquam  et  aliarura  gentium 
coiisuetudinem ;'  and  although  first  traceable  on  the  continent  in  the  reign 
of  Charles  the  Great,  is  probably  much  older  in  custom  ;  but  the  argu- 
ments which  refer  it  to  Roman  origin  want  both  congruity  and  con- 
tinuity. The  nearest  approach  to  it  is  in  a  law  of  a.d.  423,  in  the  code 
')f  Justinian,  xi.  74.  §  4:  'igitur  ad  in.structiones  reparationesque  itinerum 
pontiuraque  nullum  genus  hominum  nulliusque  dignitatis  ac  vencrationis 
mentis  cessare  oportet.'  Mr.  Coote,  in  his  '  Neglected  Fact,'  has  argued 
with  great  learning  and  ingenuity  for  the  Roiuau  origin  :  he  refers  further 
to  Code  viii.  12,  §§  7,  12,  18.  Cf.  Pearson,  Middle  Ages,  i.  266;  Robert- 
son, Scotland  under  her  Early  Kings,  ii.  337. 

'  The  Lombards  liad  public  or  state  lantls,  the  diaposal  of  which  was  at 
the  pleasure  of  the  king.  The  Vandals  gave  their  king  a  separate  allot- 
ment of  very  gi'eat  extent.  Among  .the  Franks  and  other  conquering  races 
all  the  land  not  in  private  hands  was  royiil  property.  Waitz,  D.  V.  G.  iv. 
239,  240;  Sohm,  Kr.  R.  G.  V.  i.  31-34. 

'  Kemblo,  Saxons,  i.  310  326  ;  K.  Maurer,  Krit.  Ueberschau, i.  104-107. 
Probably  foikiand  let  out  at  rent  was  called  fjafol-land,  but  the  term  may 
have  extended  to  aU  lands  for  which  rent  or  taxation  in  lieu  of  service  wad 
Uiken.    See  Robertson,  Historical  Essays,  pp.  102-in 
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that  meets  us  in  Domesday -book  ;  and  these  have  an  impor- 
tance of  their  own  in  social  histoiy. 
Qiipstion  of      37.  There  is  no  department  of  Anglo-Saxon  law  which  presents 

freedom.  .  ... 

greater  difficulties,  or  has  been  more  variously  viewed,  than  that 
of  status.  In  one  as2>ect  all  men  are  free  except  the  slave  pure 
and  simple  who  is  his  master's  chattel.  In  another  all  are  unfree 
except  the  fully  qualified  freeman,  the  owner  of  land  for  which 
he  owes  no  dependence  on  another^;  all  who  stand  in  the 
relations  of  personal  dependence,  however  entered  and  however 
terminable,  are  regarded  as  unfree.  The  former  view  appears 
the  more  simple  and  true. 
Slavery  a  It  cannot  be  denied  that  slavery  in  the  strictest  sense  was  an 
iMsUtuUon.  early,  if  not  a  primitive,  institution  of  the  race.  Tacitus  knew  that 
the  slave  had  no  remedy  against  the  violence  of  his  master  ;  even 
his  life  could  be  taken  with  impunity.  And  in  the  earliest  English 
laws  such  slaves  are  found  ;  the  theow"^  or  slave  simple,  whether 
wealh — that  is,  of  British  extraction  captured  or  purchased, — or 
Classes  of  of  the  common  German  stock  descended  from  the  slaves  of  the  first 
colonists  :  the  esne^  or  slave  who  works  for  hire  ;  the  wite-theoio* 
who  is  reduced  to  slavery  because  he  cannot  pay  his  debts ;  the 
man  who  has  sold  himself  or  his  children  to  avoid  starvation* ; 

*  Savigny,  R.  R.  i.  235.  This  is  Kemble's  view  (Saxons,  i.  122  sq.), 
but  seems  to  be  exaggerated  by  him  beyonil  reasonable  dimensions.  He 
treats  tlie  wife  and  son  as  unfree  in  relation  to  the  fathei-,  as  being  in  his 
mund.  K.  Maurer  however  lays  it  down  as  a  principle  that  "  only  the  free 
can  stand  in  mund:  the  unfree  can  stand  only  in  possession'  (gewere  = 
seizin).  Bethmann-Hollweg  explains  the  nmnd  as  covering  the  relations 
of  lord  and  unfree  as  well  as  husband  and  wife,  father  and  child.  Civil- 
process,  iv.  II.  Waitz  tiiinks  it  best  to  describe  the  dependent  class 
(Hiirige,  la;ts,  &c.)  as  neither  free  nor  unfree.  D.  V.  G.  i.  176.  See 
K.  Maurer,  Krit.  Ueberschau,  i.  405  sq.  ;  Sohm,  Fr.  R.  G.  V.  i.  359. 

^  Thcow,  from  the  same  root  as  dienen,  to  serve  ;  Grimm,  R.  A.  p.  303  ; 
Schmid,  Gesetze,  &c.  p.  669. 

'  Jisne  (Gothic  amteisi),  an  unfree  hireling.  Grimm,  R.  A.  p.  304. 
Kemble,  Saxons,  i.  215,  considers  the  erne  a.s  superior  in  position  to  the 
theow.  See,  however,  Schmid,  Gesetze,  &c.  p.  568,  who  regards  vir,  juvenis, 
as  the  original  meaning. 

*  Wite-theuw,  jjossibly  the  man  who  is  reduced  to  shivery  as  not  able  to 
pay  the  fines  by  which  the  breach  of  the  peace  is  redeemed  ;  so  that  he  is 
in  a  state  of  penal  servitude.  See  Schmid,  Gesetze,  &c.  p.  679  ;  K.  Maurer, 
Knt.  Ueberschau,  i.  409. 

°  'llierc  is  in  Kemble,  C.  T>.  dccccxxv,  a  manumission  of  several  men  who 
had  '  bowed  their  lieads  for  meat  in  the  evil  days.'  Theodore's  Penitential 
(Councils,  &c.  iii.  202)  allows  this  voluntary  servitude. 
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the  slave  who  works  in  his  master's  house  and  the  slave  who  The  slave  is 
works  on  the  farm  :  all  are  regarded  as  a  part  of  the  stock  of  chattel.^ 
their  owner  and  are  valued  according  to  their  inijiortance  to  him  : 
their  offences  against  a  third  person  he  must  answer  for,  as  for 
the  mischief  done  by  his  cattle :  they  have  no  wergild,  no  credi- 
bility, no  legal  rights;  wrongs  done  to  them  ai-e  regarded  as 
done  to  their  master.  In  some  respects  the  practice  of  the  law 
is  better  than  the  theory  :  the  slave  is  entitled  to  his  two  loaves 
a  day',  and  his  holydays  are  secured  to  him^;  he  can  purchase 

his  freedom  with  savings^  which  in  some  unexplained  way  the  Slavery 

.  .  hereditary, 
law  has  allowed  him  to  keep,  and  the  spiritual  law  can  enforce  a 

penance  on  the  master  for  illtreating  him.  But  his  status 
descends  to  his  children  ;  all  his  posterity,  unless  the  chain  is 
broken  by  emancipation,  are  born  slaves^. 

If  the  status  of  the  free  be  held  to  include  all  who  have  legal  The  fully 
rights,  the  class  may  be  divided,  first,  into  those  who  have  land  landed  or 
of  their  own,  and  those  who  have  not.    Of  the  former  the  law 
can  take  immediate  cognisance,  they  have  a  tangible  stake  in 
the  community  through  which  the  law  can  enforce  its  obliga- 
tions.   Of  the  latter  it  can  take  cognisance  only  mediately,  The  landless 
through  some  person  whom  the  law  can  touch,  and  they  are  haveaToi\l. 
therefore  compelled  to  put  themselves  in  dependence  on  some 
one  with  whom  it  can  deal  as  answerable  for  their  forthcoming. 
The  relation  of  dependence  on  a  lord  may  however  be  entered 
into  by  a  free  landowner  for  the  sake  of  honour  or  protection 

'  '  Seven  hundred  and  twenty  loaves,  besides  niomin;^  meals  and  noon 
meals.'    Dialogue  of  Salomon  and  Saturn,  ap.  Kcmble,  Saxons,  i.  38. 

*  By  Ini's  law  a  slave  working  on  Sunday  at  his  master's  command 
became  free  (Ini,  §  3).  See  also  Canute,  Sec.  45  ;  Ethelred,  vii.  2,  §  2  ; 
Alfred,  §  43  ;  Theodore,  Penit.  ii.  13,  §  3.  '  Non  licet  homini  a  servo  tol- 
lers pecuiiiam  quam  ipse  Lahore  suo  adquesierit.'   Councils,  &c.  iii.  202. 

'  Kenible,  C.  D.  mcccli :  a  slave  buys  his  own  liberty  of  the  abbot  of 
Bath  ;  others  buy  their  own  children.    See  also  dcccexxxiv,  &c. 

'  On  Anulo-Saxon  slavery  see  Kemble,  Saxons,  i.  185-225  ;  Sharon 
Turner,  Hist.  Ang.-Sax.  ii.  96-102. 

'  This  yiractice  is  traceable  throughout  Anglo-Saxon  history  from  the 
hlafrcta,  the  breafl-eiiter  of  the  hlaford  or  bread  giver  (Ethelb.  §  24),  to 
the  libiT  homo  of  Domesday,  '  terram  teneiiB  et  <|uo  vellet  abire  valons,' 
who  'siimiiiisit  se  in  manu  Walterii  pro  defensione  sua';  i.  36.  But  the 
practice  of  commendation  in  England  was  gener.ally  the  result  of  the  jiolico 
orL'anisation,  not  of  the  land  system.  See  Chapter  VII  below  ;  Gnoist, 
Selfgovcniment,  i.  42  ;  Verwaltungsrecht,  i.  11,  13. 
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Classes  of    The  depentlent  class  thus  includes  a  great  variety  of  relations  ; 

fieeme'u"'    the  comitcitus  or  personal  following  of  the  king  or  caldorman  ; 

all  freemen  hired  as  household  servants  or  field  labourers ;  the 
rent-paying  tenants  of  other  men's  lands  ;  and  the  hereditary 
dependents  who  have  personal  rights,  the  lists  and  the  freedmen  : 
the  landless,  the  homeless,  the  kinless,  must  all  seek  a  lord  whose 
protection  is  to  be  secured  by  voluntary  service,  who  is  respon- 
sible for  their  appearance  in  the  law  courts,  and  who  in  some 
cases  exercises  an  actual  jurisdiction  over  them 

Classes  of        The  fully  qualified  freeman  who  has  an  estate  of  land,  may  be 

men.  of  various  degrees  of  wealth  and  dignity,  from  the  ceorl  with  a 
single  hide,  to  the  thegn  with  five  hides,  a  place  in  the  king's  hall, 
a  bell-house  and  burh-geat  seat ;  to  the  still  more  powerful  man 
who  has  '  thriven  to  eorl-right,'  or  who  has  his  forty  hides^;  to  the 
ealdorman  and  the  etheling.  He  may  be  a  simple  husbandman 
or  the  lord  of  a  soken  and  patron  of  hundreds  of  servants  and 
followers.    The  cross  division  according  to  blood  and  wergild 


'  Konrad  Maurer,  Krit.  Ueberschau,  i.  415  sq.  The  law  of  Athelstan, 
ii.  §  2,  is  as  follows  :  '  Et  diximus  de  illis,  qui  dominos  non  habent,  de 
quibus  rectum  difficile  conquiritur  aut  nullum;  praecipiatur  cognationi 
eorum  ut  eos  ad  rectum  adducat  et  doniinum  eis  inveniat  in  conventu 
publico.'  Maurer  points  to  the  Edictum  Pistense  of  Charles  the  Bald  as 
a  parallel  (a.d.  864),  §6:  '  Quidam  leves  homines  de  istis  comitatibus 
qui  devastati  sunt  a  Nortmannis,  in  quibus  res  et  mancipia  et  domos 
habuerunt,  quia  nunc  mancipia  et  domos  non  habent,  quasi  licenter  malum 
faciunt ;  et  quia  non  habent  domos  ad  quas  secundum  legem  manniri  et 
banniri  possint,  dicunt  quod  de  mannitioue  vel  bannitione  legibus  compro- 
bari  et  legaliter  judicari  non  possunt.'  The  count  is  therefore  to  send  a 
missus  into  the  district  and  '  si  necesse  fuerit  ipse  in  forbannum  mittatur 
qui  ad  justitiam  reddendam  venire  noluerit.'  Athelt-tan's  law  continues 
'  et  si  hoc  efficere  nolit  vel  non  possit,  ad  terminum  sit  ille  forbannitus 
deinceps  :'  the  parallel  seems  more  than  accidental,  although  the  remedial 
measures  are  diflFerent.  In  Iceland  every  one  who  is  not  himself  settled  as 
a  peasant  proprietor  must  choose  himself  a  domicile  (griS.)  Maurer, 
p.  427.  The  Cai)itulum  of  a.d.  847,  '  Volumus  etiam  ut  unusquisqiio 
liber  homo  in  nostro  regno  seniorem  qualem  vohu^rit  in  nobis  et  in  nostris 
fidelibus  accipiat,'  merely  gives  the  liberty  of  choosing  a  lord,  docs  not 
enforce  it  as  a  duty.  Waltz,  D.  V.  G.  iv.  234.  The  (."apitula  Lombardonim 
afford  a  better  parallel :  '  Et  quia  sunt  nonnulli  qui  sine  jtroprietatibus  in 
regno  no.-itro  degrntes  judicia  comitum  eti'ugiunt,  at(iue  non  habentcs  res 
aut  substantiain  quibus  constringi  po.ssiiit,  ideo  circumquaque  malitias  exer 
cere  non  cessant,  de  illis  nobis  placuit  ut  ipsi  cum  ipiibus  vidcntur  maiiere 
aut  cos  praeseiitcnt  aut  jn-o  eorum  malefactis  rationcm  rcddaut.'  Waitx, 
D.  V.  G.  iv.  363. 

*  Ranks  ;  Schmid,  Gesetzc,  &c.  p.  389. 
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affects  both  classes  of  the  free  :  the  noble  may  be  forced  to  have  Gradation  of 
a  lord,  the  ceorl  having  land  may  dispense  with  one.  The 
eorlcundman  is  worth  his  high  wergild  even  if  he  be  landless  : 
the  ceorl  may  attain  to  thegn-right  and  yet  his  children  to  the 
third  generation  will  not  be  gesithcund^.  But  there  is  no 
impassable  ban-ier  between  the  classes  :  the  ceorl  may  become 
thegn-worthy,  and  the  thegn  eorl-worthy  ^.  And  there  are 
gradations  in  every  class ;  foui*  ranks  of  the  eorlcund,  and 
three  of  the  leets  ;  three  even  of  the  household  slaves^.  The 
great  distinction  however  is  that  of  wealth,  the  landless  ceorl  is 
little  better  off  than  the  slave,  except  that  he  may  choose  his 
own  master. 

38.  The  priraaiy  element  which  the  law  regards  is  the  land-  Importance 
owning  fi-eeman ;  the  first  relation  in  which  he  stands  is  that  of  relatfon'ta 
the  family*.    The  political  importance  of  the  tie  of  kindred  is  in  Gennany. 
prehistoric  :  the  early  Germans  were  associated  in  families  for 
the  service  of  the  host  and  for  the  occupation  and  cultivation  of 
land,  but  the  family  had  no  jurisdiction  over  its  own  mem- 
bers, nor  any  representation  in  the  state.    So  also  in  England, 
it  is  probable  that  all  the  primitive  villages  in  wliose  name  the 
patronymic  syllable  ing  occurs  were  originally  colonised  by  com- 
munities united  either  really  by  blood  or  by  the  belief  in  a  common 
descent'" :  but  the  legal  relations  were  for  most  purposes  merged 


'  Wer-gilds,  Schmid,  Gesetze,  p.  399. 
»  Ibid.  p.  389., 

'  Laws  of  Ethelbert,  §  75,  mentions  four  classes  of  the  eorlcund;  §  if>, 
three  classes  of  la-ts  ;  §§  11  and  16,  three  classes  of  theows. 

'  K.  Maurer,  Kritische  Ueberschau,  i.  52-62.  The  view  of  Kemble 
(Saxons,  i.  234  s(j.)  seems  to  exajjK'^rate  the  political  importance  of  the 
inmjliurk,  at  least  if  it  refers  to  Ani,'lo-Saxon  institutions  however  early. 
Sue  also  Robertson,  Scotland  under  iier  Early  Kings,  ii.  309-340  :  where 
likewise  far  too  much  latitude  of  conjecture  is  taken.  As  for  the  im- 
portance of  the  princii)le  in  the  development  of  the  German  state-sj-stem 
generally,  the  views  of  Sybel  are  combated  by  Waitz,  Das  Alte  Kecht, 
pp.  126,  127  ;  Deutsche  Verfassungs-Geschichte,  i.  50-56  sq.,  and  re- 
jected by  K.  Maurer,  Kritische  Ueberschau,  i.  61.  It  is  true  that  in  the 
nomad  state  the  family  bond  is  tlio  only  trustworthy  one,  but  the  (iermaus 
had  ])assed  that  stage  when  they  entered  history.  Still  there  are  sufficient 
vestiges  of  the  prior  importance  of  the  principle  to  make  the  intpiiry 
valuable. 

'  On  this  and  on  its  connexion  with  the  Mark  system  see  Kemble, 
Saxous,  i.  58  aq.  and  Appendix  A. 
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already  in  those  of  the  township  or  the  mark,  and  the  political 
weight  of  the  kindred  was  accidental  only.  Yet  significant 
traces  of  the  old  importance  of  the  bond  remain  :  as  in  the 
Duties  of  the  Germania  the  kindred  have  a  share  in  the  fines  paid  for  the 
wrongs  of  their  kinsman^,  so  in  England  the  msegth  share  in 
the  wergild  paid  for  their  slain  brother,  and  contribute  to  the 
payment  for  one  whom  their  brother  has  slain^ ;  they  are  the 
legal  compurgators  for  one  another^  in  accusation  or  defence, 
they  are  bound  to  protect  their  kinsman  in  his  minority*,  to 
seek  a  lord  and  find  a  home  for  him  if  he  is  lordless  or  home- 
less ^  All  these  however  are  legal  rather  than  constitutional 
obligations. 

The  39.  The  unit  of  the  constitutional  machinery,  the  simplest 

township.  ....  1  •      1  7 

form  of  social  organisation,  is  the  township,  the  villata  or  vims^. 

It  may  represent  the  original  allotment  of  the  smallest  subdivision 

of  the  free  community,  or  the  settlement  of  the  kindred  colonising 

on  their  own  account,  or  the  estate  of  the  great  proprietor  who 

has  a  tribe  of  dependents.    Its  headman  is  the  tun-gerefa,  who 

in  the  dependent  townships  is  of  course  nominated  by  the  lord', 

^  Tac.  Germ.  c.  21. 

^  For  the  share  of  the  kindred  in  the  receipt  see  Schmid,  Gesetze,  p.  394  ; 
for  their  share  in  the  payment,  Alfred,  §§  27,  28  ;  Edmund,  ii.  7,  &c. 
^  Laws  of  the  Northumbrian  Priests,  §  51  ;  Hen.  I,  64,  §  4. 

*  Hlothere  and  Eadric,  §  6.  *  Athelstan,  ii.  §  §  2,  8. 

*  Tttn,  viculus,  vicus,  Bede,  H.  E.  iii.  17;  ttm-scipe,  vicus,  v.  10;  lun 
gercfa,  villicus,  iv.  24,  v.  10;  tun-scipc,  Edgar,  iv.  8;  tihics-man,  ibid, 
iv.  8,  13.  The  tiln  is  originally  the  enclosure  or  hedge,  whether  of  the 
single  farm  or  of  the  enclosed  village,  as  the  burh  is  the  fortified  house  of  the 
powerful  man.  The  corresponding  word  in  Norse  is  gardr,  our  garth  or 
yard.  The  equivalent  German  termination  is  lieim,  our  ham  ;  the  Danish 
form  is  hy  (Norse  fcii  =  German  hau).  Some  inferences  might  be  drawn 
from  these  differences  as  to  the  contrasts  of  early  colonisation.  See  Grimm, 
R.  A.  p.  534.  The  notion  of  the  dorf  or  thorpe  seems  to  stand  a  little 
further  from  the  primitive  settlement. 

'  Athelstan,  iii.  §  7  :  'Si  tunc  sit  aliquis  qui  tot  homines  habeat,  quod 
non  sufficiat  omnes  custodire,  praeponat  sibi  singulis  villis  ]iraeposituni 
imum,  &c.'  On  the  origin  of  the  word  gerefa,  see  Max  Mailer's  Lectures 
on  Language,  ii.  281.  It  has  been  regarded  generally  as  tiie  same  word 
with  the  German  graf,  and  derived  from  graii,  gi-ey  =  senior,  but  many 
other  explanations  have  found  favour  ;  Grimm  connected  it  with  ri'iro, 
tignum,  tectum,  and  interpreted  it  .is  comes,  socius,  the  inn\ate  of  the 
same  house ;  Sjielman  connected  it  with  rcofan,  to  ))lun(ler,  and  thus  .ac- 
counted for  the  J^ntin  word  exadur  used  to  translate  it  ;  Kcmhle  with  nWan 
or  refan,  to  call  .aloud,  making  it  originally  jnean  the  haniiilor  or  ]M-oclaimer 
of  the  court ;  liichthofen  derives  it  from  the  Greek  ypi(pu ;  and  other 
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but  in  the  iudcpenclent  ones  may  have  been  originally  a  chosen  Free  and^^ 
officer,  although  when  the  central  power  has  become  stronger  he  townships, 
may  be,  as  in  the  Frank  villa,  the  nominee  of  the  king,  or  his 
officer.  The  internal  organisation  in  both  cases  seems  to  have 
been  much  the  same,  for  the  dependent  communities  had  prob- 
ably in  most  instances  been  originally  free,  and  reduced  to 
dependence  by  a  powerful  neighbour ;  or  were  composed  of  his 
tenants  who  entered  into  the  rights  and  duties  of  men  whose 
estates  their  lord  had  purchased  or  accumulated  by  inheritance. 

This  corjjoratc  unity  is  subjected  to  changes  both  by  way  of  Reiation^of 
develojiment  and  under  legislative  action.  In  its  earlier  stage  it  the  town- 
may  have  been  the  community  of  free  and  kindi'ed  cultivators, 
or  what  is  called  the  mark^.  It  cannot  be  safely  affirmed  that 
the  German  settlers  in  Britain  brought  with  them  the  entire 
sj'stem  of  the  mark  organisation,  or  that  that  system  was  ever  in 
Anglo-Saxon  times  the  basis  of  local  administration.  The  com- 
pai'ative  rarity  of  the  word,  whether  in  laws  and  charters  or  in 
local  names,  forbids  the  idea  of  such  completeness,  universality, 
or  fundamental  constitutional  significance^.    But  of  such  an 

deriviitions  are  also  imagined.  Max  Miiller  would  not  'be  at  all  surprised 
if  the  Anglo-Saxon  gerefa  turned  out  to  be  etymologically  unconnected 
with  the  German  ;jrnf '  (Lectures,  ii.  284),  and  this  is  so  far  probable,  that 
whereas-  the  fundamental,  universal  and  permanent  idea  of  the  gerefa  is 
stewardship,  the  graf  is  not,  so  far  as  appears,  a  steward  at  all,  but  primarily 
and  universally  a  magistrate.  If  then  they  are  the  same  word,  the  English 
application  seems  to  be  most  primitive,  and  there  is  at  least  one  link 
missing  between  it  and  the  graf. 

*  Kemble  has^  the  credit  of  being  the  first  to  recognise  the  applicability 
to  English  history  of  tlie  results  of  German  investigations  into  the  m.ark 
system :  but  with  his  usu.al  tendency  to  exaggeration.  Since  he  wrote,  the 
whole  subject  lias  been  worked  out  by  Dr.  G.  L.  von  Maurer  in  several 
works  :  the  most  important  results  of  wliich  for  the  history  of  early  society 
agree  with  the  view  of  Dr.  Waitz  in  tlie  Deutsclio  Verfassungs-Geschichte. 
Sir  Heni-y  JIaine,  on  Vill.age  Communities,  and  Dr.  Nasse,  on  The  Land- 
Community  of  the  Middle  Ages,  have  some  important  remarks  on  the 
Entriish  side  of  the  subject :  which  is  al.so  illustrated  in  a  curious  Essay  by 
William  Maurer,  published  at  Manchester  in  1855.  Dr.  Gneist,  Self- 
government,  i.  a,  goes  too  far  in  regarding  the  expen<liture  of  learned  inves- 
tigation on  this  part  of  the  subject  .as  unfruitful,  but  he  is  undoul)tedly 
right  in  refusing  to  recogni.ie  the  Mark  as  the  basis  of  our  polity.  See  too 
Schmid,  Gesetze,  p.  630;  (Inei.st,  Verwaltungsreclit,  i.  61. 

'■'  Kemble  iwcribes  the  rarity  of  the  term  to  the  fact  that  'the  system 
founded  upon  what  it  rei)resents  yielded  in  J'lngland  earlier  than  in 
Germany  to  extraneous  influences.'  Saxons,  i.  36.  The  word  occurs  in 
charters— e.g.  Cod.  Dipl.  doxxxiii — in  the  full  signification;  but  nioro 
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Traces  of 
the  mark. 


in  the 
commons, 


and  in  the 
court  baron 
of  the 
manor. 


institution  there  are  distinct  traces.  We  nowhere  see  the 
qualification  of  the  freeman  for  political  right  depending  on  a 
partnership  in  tenure  and  cultivation  of  common  land.  It  may 
have  been  the  case  very  early,  but  it  is  more  probable  that  the 
settlers  had  passed  beyond  this  stage  before  they  migrated.  Yet 
in  the  nomenclature  of  the  villages  the  same  significant  syllable 
that  points  to  the  idea  of  cognatio  points  equally  to  the  mark  : 
and  what  is  indisputable,  the  existence  of  the  common  system  of 
cultivation,  and  of  common  lands  belonging  in  usufruct  to  the 
members  of  the  township,  prove  the  abiding  influence  of  the 
mark  principle'.  Community  of  land  and  joint  action  in 
cultivation  might  exist  without  forming  the  basis  of  the  political 
unity  of  the  community  :  it  cannot  be  shown  to  have  precluded 
the  possession  of  private  estate  among  the  sharers  of  it,  and  in  its 
later  forms  it  appears  merely  as  an  appendage  to  such  private 
possession.  Common  lands  of  manors  and  townships  exist  at 
the  present  day,  and,  within  a  century,  common  cultivation  also 
existed  in  many  parts  of  England.  It  is  to  this  system  that 
the  origin  of  some  part  of  the  machinery  of  local  coui'ts  of  the 
manor  and  township  which  still  exist  may  be  traced^.  The 
right  of  the  markmen  to  determine  whether  a  new  settler  should 
be  admitted  to  the  township  exists  in  the  form  of  admitting  a 
tenant  at  the  court  baron  and  customary  court  of  every  manor'  ; 
the  right  of  the  markmen  to  determine  the  by-laws'*,  the  local 
arrangement  for  the  common  husbandry,  or  the  fencing  of  the 


f;enerany  as  a  simple  boundary.  The  '  mercemot,'  mentioned  in  Cod. 
Dipl.  dlxviii,  is  referred  by  Kcmble  to  the  place  where  the  marknioot  was 
held,  Saxons,  i.  55.  Schmid,  Gesetze,  p.  631,  gives  some  other  passages 
where  the  word  mark  occurs,  but  it  is  not  found  in  the  full  sense  in  the 
laws. 

*  Ini,  §  42  :  'If  ceorls  have  a  common  meadow,  or  other  partible  land  to 
fence,  and  some  have  fenced  their  part,  some  have  not,  and  [strange  cattle 
come  in  and]  eat  up  the  comjnon  corn  or  grass,  let  those  go  who  own  the 
gap  and  compensate  to  the  others.'  The  common  wood,  '  commune  silfa 
quam  nos  Saxonice  in  gemennisse  dicimus,'  is  mentioned  in  a  charter  of 
Ethelwulf,  Cod.  Dipl.  ii.  i ;  the  common  land,  '  gemanau  lande,'  ib. 
iv.  326. 

"  Kemble,  Saxons,  i.  54  ;  Maine,  Village  Communities,  pp.  13S-140  ;  and 
W.  Maurer's  Essay.  , 

•''  See  Kemble,  Saxons,  i.  54.  That  the  markraoot  wa.s  a  court  of  justice 
as  Kemble  conjectures,  seems  altogether  improbable. 

'  Nelson,  Lex  Manoriorum,  pp.  54-58. 
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hay-fields*,  or  the  proportion  of  cattle'^  to  be  turned  into  the 
common  pasture,  exists  still  in  the  manorial  coui-ts  and  in  the 
meetings  of  the  townships  :  the  very  customs  of  relief  and 
surrender  which  are  often  regarded  as  distinctly  feudal,  are 
remnants  of  the  polity  of  the  time  when  every  transfer  of 
property  required  the  witness  of  the  community,  to  whose 
membership  the  new  tenant  was  thereby  admitted.    Still  be-  The  histori- 

11  %  •  •  <•!•.•    T    •  1       ■!        •         eal  township 

tween  all  this  and  the  enjoyment  01  political  rights  there  is  no  has  out- 

, .  .        T   •  <•  1      1       ■  1      Kvowii  the 

immediate  connexion,  it  is  as  an  owner  01  land,  not  as  a  member  mark. 

of  the  mark -community,  that  the  freeman  has  rights  and  duties, 

and  there  is  no  evidence  that  in  England  the  only  way  of  owning 

land  was  the  membership  of  the  mark. 

The  historical  township  is  the  body  of  alodial  owners  who  have 

advanced  beyond  the  stage  of  land-community,  retaining  many 

vestiges  of  that  organisation ;  or  the  body  of  tenants  of  a  lord 

who  regulates  them  or  allows  them  to  regulate  themselves  on 

principles  derived  from  the  same. 

40.  In  a  further  stage  the  township  appears  in  its  eccle- The  to\vn- 
siastical  form  as  the  parish^  or  portion  of  a  parish,  the  district  trVct  of  a'^'' 
aasigned  to  a  church  or  priest ;  to  whom  its  ecclesiastical  dues  p^sh! 
and  generally  also  its  tithes  arc  paid.    The  boundaries  of  the 

parish .  and  the  township  or  townships  with  which  it  coincides, 
are  generally  the  same  :  in  small  parishes  the  idea  and  even 
name  of  township  is  frequently,  at  the  present  day,  sunk  in  that 
of  the  parish ;  and  all  the  business  that  is  not  manorial  is  dis- 
patched in  vestry  meetings,  which  are  however  primarily  meet- 
ings of  the  township  for  church  purposes. 

4 1 .  The  name  of  tithing,  which  in  some  parts  of  England  The  Tithing, 
still  replaces  that  of  township  as  the  unit  of  local  administra- 
tion, and  which  occurs  as  early  as  the  time  of  Edgar*,  must  be 

'  Nasae,  Land  Community,  ed.  Ouvry,  pp.  17,  18  sq. ;  G.  L.  von  Maurer, 
Dorfverfassg.  i.  358. 

"  Nelaon,  Lex  Manerionini,  pp.  59,  67. 

'  Puarson,  Early  and  Middle  Age»/i.  251  ;  Toulinin  Smith,  The  I'arish. 
On  the  formation  of  panHhos  Bee  below,  Chapter  VIIL  The  *  Church  of  a 
town  '  Ih  mnntioned  l)y  Hedo,  H.  E.  v.  12. 

*  In  the  Jmiicia  civitivtiH  Lundoiiiae,  Ath.  vi.  2,  8,  §  i,  it  is  not  a  local 
but  a  personal  aHxociation  often.  See  Chapter  XI  below.  Edpar,  i.  2,  4, 
mentions  the  titlilngman  .is  taking  part  in  the  action  of  the  hundred  in 
matter  of  tlieft.    It  is  curious  that  tmthuwj  should  bo  ordinarily  uned  for  an 
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term™  "^^  understood  to  represent  a  subdivision  of  the  hundred.  Natu- 
Tithing.  j-a^Uy  ^]jg  -word  would  mean  the  tenth  part  of  the  larger  division, 
and  if  an  instance  were  forthcoming  of  the  historical  intro- 
duction of  the  hundred,  or  the  colonisation  of  a  border  territory, 
it'  would  probably  be  found  that  the  hundred  and  tithing  were 
measured  in  proper  proportion.  But  as  this  cannot  be  done,  it 
is  safer  to  allow  to  the  tithing  the  same  laxity  of  interpretation 
that  Tacitus  allowed  to  the  hundred.  It  is  however  quite  pos- 
sible that  the  term  was  a  relic  of  the  same  system  that  the 
hundred  itself  represents  \  and  that  it  was  revived  for  police  and 
fiscal  purposes,  as  a  personal  as  well  as  a  territorial  division, 
ultimately  sinking  its  functions,  and,  except  in  some  of  the 
western  counties,  the  name  also,  in  those  of  the  township^.  It 
would  thus  mark  a  stage  in  the  process  by  which  the  personal 
organisation  of  the  free  people  passed  into  the  territorial  system. 
But  the  name  of  tithing  has  been  very  commonly  applied  both  by 

association  often,  as  the  only  whole  of  which  the  tithe  is  ten  must  be  tlie 
hundred  ;  and  if,  as  generally  believed,  the  Anglo-Saxon  hundred  was  the 
long  one  of  six  score,  the  tithing  ought  to  liave  contained  twelve  ;  and 
■  rieta  speaks  of  the  frankpledges  as  dozeins.  The  only  other  place  where 
the  tithing  occurs  is  in  the  Secular  law  of  Canute,  §  20.  Palgrave,  Com- 
monwealtli,  pp.  cxxi-cxxvi. 

'  The  decanus  and  decania,  or  decuria,  occur  in  the  organisation  of  the 
host,  in  the  laws  of  the  Visigotlis  and  Bavarians  ;  and  in  connexion  witli 
the  police  system  in  the  Lombard  laws  also.  The  decanus  in  Frank  law 
is  the  lowest  officer  in  the  host,  or  in  police  administration ;  but  nowhere 
is  tliere  any  trace  of  a  division  of  land  connected  with  tlie  number.  The 
Frank  host  recognised  the  contubernium  of  ten  men,  but  there  is  no  cer- 
tainty that  this  was  connected  with  the  decanus.  Waitz,  D.  V.  G.  i.  458- 
473.     Cf  Gneist,  Self-government,  i.  9;  Palgrave,  Commonwealth,  p.  199. 

"  Tithings  at  present  exist  in  Somersetshire  and  AViltsliirc ;  and  accord- 
ing to  Pearson  (Maps,  52)  in  Gloucestershire  and  Worcestershire,  and  in 
all  counties  south  of  the  Thames  (except  Kent  and  Cornwall),  vvliere  they 
answer  to  the  townships  of  other  counties.  Pearson,  Middle  Ages,  i.  250, 
says,  '  Ten  families  constituted  a  tithing,  the  self-governing  unit  of  the  state 
which  is  now  represented  among  us  by  tlie  parish,  and  ten  tithings  were  a 
hundred.'  Kobertson,  Hist.  Essays,  p.  Ixv,  also  uses  the  word  as  generally 
equivalent  to  township.  It  is  however  very  rash  to  adopt  any  such  gene- 
ralisation. Gneist,  Verwaltungsrccht,  i.  51,  59,  alleges  that  the  word  is 
not  found  in  Domesday,  and  rejects  the  territorial  application  of  it.  Pal- 
grave (p.  cxxi.)  gives  instances  of  both  peinonal  frankpledges  and  local 
tithings  in  the  reign  of  Henry  III  :  the  former  from  Kent  and  Warwick- 
shire, the  latter  from  Devon.  He  also  suggests  that  the  local  tithings  in 
the  West  may  have  been  remains  of  the  ]?ritish  divisions  of  Cantreds  and 
Trefs.  Mr.  Pearson  says  that  the  hundreds  of  Devon  generally  contain 
about  ten  pai'ishes,  and  infers  thence  the  original  identity  of  the  parish 
with  the  tithing. 
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historical  writers  and  in  legal  custom  to  denote  a  different 
idea,  the  association  of  ten  men  in  common  responsibility  legally- 
embodied  in  the  frithhorh  or  frankpledge. 

This  institution  \  of  which  there  is  no  definite  trace  before  The  frith- 
tlie  Norman  Conquest,  is  based  on  a  principle  akin  to  that  of  frankpledge, 
the  law  which  directs  every  landless  man  to  have  a  lord  who 
shall  answer  for  his  appearance  in  the  courts  of  law.  That 
measure,  which  was  enacted  by  Athelstan  ^,  was  enlarged  by  a 
law  of  Edgar  ^,  who  required  that  every  man  should  have  a  Principle  of 
surety  who  should  be  bound  to  produce  him  in  case  of  litigation, 
and  answer  for  him  if  he  were  not  forthcoming.  A  law  of 
Canute*  re-enacts  this  direction,  in  close  juxta-position  with 
another  police  order ;  namely,  that  every  man  shall  be  iri  a 
hundred  and  in  a  tithing :  where  the  reference  is  probably  to  the 
obligation  of  the  hundred  and  the  tithing  to  pursue  and  do 
justice  on  the  thief.  The  laws  of  Edward  the  Confessor,  a  com- 
pilation of  supposed  Anglo-Saxon  customs  issued  in  the  twelfth 
century,  contain  a  clause  on  which  the  later  practice  of  frank- 
pledge is  founded,  but  which  seems  to  originate  in  the  con- 
fusion of  the  two  clauses  of  the  law  of  Canute.    By  this  article.  The 

accepted 

which  describes  itself  as  a  comparatively  recent  enactment^,  all  law  of  the 
men  arc  bound  to  combine  themselves  in  associations  of  ten,  to  ^''""''i''*^*'^'^- 
which  the  name  of  frith-horh  is  given  in  the  South,  and  that  of 
tenmannetah  in  the  North  of  England.  Each  association  has 
a  headman,  a  '  capital  pledge,'  borhs-ealdor  or  f rith-horge-head, 
to  manage  the  business  of  the  ten.  Thus  constituted,  they  are 
standing  sureties  for  one  another  :  if  one  break  the  law,  the 


'  On  Uiis  subject  a  great  literature  exists,  wliicli  may  be  seen  summed 
up  in  Waitz,  1).  V.  G.i.  424-473  ;  Suiimid,  Oesotze,  pp.  646-648  ;  K.  Mau- 
rer,  Krit.  UeberHcliau,  i.  87-96;  Giicist,  Verwaltgsr.  i.  166  ;  Self-government, 
i.  26  sq.  Palgrave  (Cominoiiwealtli,  p.  196  n(|.  and  notes),  who  anticipates 
most  of  the  later  arguments,  refers  tlio  institution  to  Canute.  See  Hallam, 
M.A.  ii.  289. 

*  Athelstan,  ii.  2.  If  a  reeve  dare  not  warrant  any  of  his  lord's  men, 
the  suspected  man  must  find  twelve  pledges  among  liis  kindred,  who  shall 
stand  in  security  for  him,  ibid.  iii.  7,  §  2.  This  looks  like  a  frankpledge, 
but  probably  is  a  variety  of  the  compurgatory  obligation  of  the  kin. 

'  I'Mgar,  iii.  6  ;  iv.  3. 

*  Canute,  ii.  20 ;  Gneiat,  Self-government,  i.  26. 
'  Edw.  Conf.  §  19  ;  Select  Charters,  p.  74. 
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Law  of  other  nine  shall  hold  him  to  right ;  if  they  cannot  produce  him, 
frankpledge.  capital  pledge  with  two  of  his  fellows,  and  the  head  men 
and  two  others  out  of  each  of  the  tlii'ee  nearest  frith-horhs,  are  to 
purge  their  association  of  complicity  in  the  flight  of  the  criminal, 
or  to  make  good  the  mischief  he  has  done.  The  association  of 
the  ten  is  called  also  the  tithing^,  and  the  'capital  pledge'  the 
tithing-man.  Whether  before  the  Conquest  this  imion  or  con- 
fusion to  the  two  distinct  ideas  had  taken  the  form  of  a 
law,  there  is  nothing  to  show  :  and  the  word  frankpledge  is 
used  in  the  so-called  laws  of  the  Conqueror  simply  for  the 
surety^ ;  but  it  is  probable  from  the  view  of  his  legislation  in  the 
case  of  murder,  by  which  the  responsibility  of  producing  the 
criminal  was  laid  on  the  hundred^,  that  a  kindred  measure  of 
universal  application  may  have  then  been  introduced,  and  that  thus 
the  mutual  responsibility  of  the  frankpledge  was  imported  into  the 
English  law.  The  '  view  of  frankpledge,'  the  business  of  seeing 
that  these  associations  were  kept  in  perfect  order  and  number 
and  of  enforcing  the  same  by  fine,  was  one  of  the  agenda  of  the 
local  courts,  and  became  ultimately,  with  the  other  remunerative 
parts  of  petty  criminal  jurisdiction,  a  manorial  right  exercised 
in  the  courts  leet,  where  it  still  exists*.  It  was  made  one 
way  of  maintaining  the  practice  of  local  representation  :  the 
capital  pledge  and  a  poi-tion  of  his  tithing  taking  the  duty  of 
appearing  for  their  township  or  berewic  in  the  popular  courts" ; 
and  thus  again  the  ideas  of  the  township  and  the  tithing  come 


Possibly  of 
the  date  of 
the 

Conquest. 


Continued 
existence  in 
court  leet. 


Madox,  Hist.  Excb.  p.  392 ;  Palgrave,  Commonwealth,  pp.  196  sq. 
"  William,  i.  25,  52.  '  Ibid.  iii.  3 

*  Palgrave  (Commonwealth,  pp.  202,  cxxiii)  asserts  that  the  view  of 
frankpledge  did  not  exist  in  the  '  shires  which  constituted  the  ancient 
kingdom  of  Northumbria,'  and  gives  reference  to  records  to  prove  that 
it  was  not  general  in  Mcrcia  in  the  reign  of  Henry  III.  However  this 
may  have  been,  it  is  certainly  found  in  Yorkshire  at  the  present  day. 
The  exceptions  may  be  perhaps  accounted  for  on  the  ground  of  the  in- 
habitants of  exemj)t  distiicts  being  under  tlie  pledge  of  the  lord  of  the  soil 
at  the  time  of  the  institution.  But  the  question  is  obscure.  Cf.  Gneist, 
Verwaltungsreclit,  i.  178.  But  tenmeiitalc  in  Richmondshire,  which  in 
Heni-y  II's  reign  was  an  extent  of  14  carucates,  paid  4s.  "jd.  as  an  annual 
tax.    Gale,  Reg.  Hon.  de  Richmond,  p.  22. 

'  Customs  of  Kent,  Statutes  of  the  Realm,  i.  223.  The  borghesaldor  and 
four  men  appeared  for  each  township  in  tlie  court  of  the  justices  in  Eyre  , 
each  borough  however  was  represented  by  twelve  men. 
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into  connexion.  It  is  in  this  point  that  the  frankpledge  has  its 
chief  historical  importance.  It  has  been  very  much  exaggerated  ;  importance 
some  writers  having  even  gone  so  far  as  to  make  it  a  common  frankpledge, 
institution  of  the  whole  German  race,  and  possibly  the  basis  of 
political  combination  :  by  others  again,  it  has  been  regarded  as 
a  form  of  guild' ;  and  as  a  substitute  for,  or  development  of,  the 
principle  of  the  accountability  of  the  kindred  for  wergild^. 
These  views  and  others  equally  speculative,  may  be  safely  dis- 
carded :  there  is  no  trace  of  any  similar  institution  on  the 
Continent,  or,  even  in  England,  earlier  than  the  middle  of 
the  twelfth  century,  although,  as  has  been  said,  the  enactment 
of  the  law  would  be  not  strange  to  the  legislation  of  the  Con- 
queror. 

42.  To  return  however  to  the  township.  Besides  its  cha-  Ji'-p 
racter  as  representing  the  principle  of  the  mark,  and  forming  manor, 
the  basis  of  the  parish,  the  township  has  a  share  in  the  creation 
of  the  later  territorial  jurisdiction  of  the  manor :  and  those 
early  townships  which  were  founded  on  the  land  of  a  lord,  are 
in  many  respects  much  the  same  as  manors^.  The  lord  exercised 
in  both  the  functions  depending  on  the  free  possession  of  the  land 

'  The  fje'j'ddan  who  are  mentioned  in  the  laws  on  which  this  theory  is 
built,  are  tlie  .associates  or  companions  of  strangers ;  and  fumisli  no  evi- 
dence of  any  institution  of  the  kind  for  collective  responsibility.  Waitz, 
D.  V.  G.  i.  432-438.  The  guilds  themselves  had  quite  a  different  object. 
See  the  next  note  and  Cliaptur  XI  below. 

'  The  importance  of  the  subject  of  frankpledge  is  much  exaggerated 
owing  to  the  e.xtraordinary  variety  of  views  that  have  been  entertained 
upon  it.  It  is  obvious  that  associations  of  ten  men  may  be  emboclied 
(l)  a.s  in  a  guild  for  mutual  help  and  obtaining  of  redress;  (2)  in  police 
organisation,  to  join  in  the  pursuit  of  a  thief  who  has  robbed  and  may  be 
concealed  within  tiieir  neighbourhood  :  this  is  sujipoaed  to  be  the  character 
of  tlie  decima  or  decenna  when  mentioned  in  connection  with  the  hundred ; 
(3)  as  a  compulsory  organisation  of  collective  responsibility  as  in  the 
frankpledge. 

'  Ordericus  Vit.ilis  (lib.  iv.  c.  7)  regarded  the  township  and  the  manor 
as  identical :  '  villas  quas  a  mancndo  manerios  vulgo  vocamus.'  Palgrave 
seems  to  liold  that  nearly  all  townships  in  Anglo-Saxon  times  were  under  the 
rule  of  a  lord,  Commonwealth,  p.  65 :  '  Every  Anglo-Saxon  township  was  sub- 
ject in  demesne  to  a  sui)erior,  to  the  sovereign  wliether  king  oreuhlorman, 
who  succeeded  to  the  very  extonsive  possessions  of  the  British  i)rinces ; 
or  t«  a  lord, — hiaford,  or  laudrica.  In  some  few  instiinces  the  township 
belonged  to  small  corporations,  if  such  a  tcnn  may  bo  used,  wl)o.se  mem- 
bers held  the  townshij)  as  a  joint  i)roperty ;'  the  reference  in  the  last  case 
being  apparently  to  the  alodiarice  of  Domesday. 
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Original  and  whicli  in  the  free  community  belonged  to  all  the  townsmen,  and 

created   ^  °  .    .  ' 

jurisdiction  likewise  a  iurisdiction  in  civil  and  criminal  suits,  which,  with  all 
of  the  .  .  ... 

manor.        the  profits, — for  in  early  times  the  pecuniai'y  interests  of  justice 

formed  no  small  part  of  the  advantages  of  judicial  power, — was 
conferred  on  him  by  the  original  gift,  and  removed  from  the 
cognisance  of  the  hundred.  In  consequence  of  this  system,  the 
exact  development  of  which  belongs  to  a  later  stage  of  our  in- 
quiry, some  part  of  the  business  properly  belonging  to  the  town- 
ship is  dispatched  in  the  manorial  courts,  varied  of  course  by 
local  custom  and  the  terms  of  particular  grants. 

Tiieassem-  43.  In  all  these  forms  and  relations  the  townsmen  retain 
bly  of  tlie 

townsliip.  their  right  of  meeting  and  exercising  some  sorts  of  jurisdiction, 
although,  until  the  criminal  jurisdiction  in  court  leet  comes  to 
the  lords  of  manors  by  special  grant,  their  participation  in  such 
matters  is  of  the  character  simply  of  police-agency.  Their 
assemblies  are  rather  ^emois  or  meetings  than  proper  courts^;  for 
any  contentious  proceedings  amongst  men  so  closely  connected 
and  so  few  in  number  must  have  been  carried  immediately 
to  the  hundred  court.    But  they  may  be  safely  understood  to 

Tiie by-laws,  have  had  the  power  of  making  their  own  by-laws:  the  word 
hy-laio  itself  is  said  to  mean  the  laws  enacted  by  the  township, 
the  '  by'  of  the  Northern  shires^:  the  gemot  also  elected  its  own 

iSlection  of  officers,  possibly  the  gerefa  and  the  bydeP;  it  arranged  the  re- 

officers. 

presentation  of  its  interests  in  the  courts  of  the  hundred  and  the 
shire,  where  the  gerefa  and  four  best  men  appeared  for  the 
township ;  it  carried  out  the  requisitions  of  the  higher  courts 
in  the  way  of  taxes  and  other  exactions,  the  pursuit  of  criminals 
and  the  search  for  stolen  goods* ;  on  the  institution  of  the 
frankpledge  it  pi'epared  the  tithing  lists  for  the  view  of  the 

'  The  lunscipesmot  occurs  in  a  charter  of  Richard  I ;  Eyton,  Shi-opshire, 
iii.  237. 

-  Palgrave,  Commonwealth,  p.  80  :  he  quotes  Jornandes  for  the  use  of 
the  word  '  boUasincs'  in  tlie  same  sense  ;  de  Rebus  Geticis,  c.  2. 

"  Tlie  usual  custom  after  the  Conquest  and  still.  Palgrave,  Coinmon- 
wealth,  p.  82.  The  tithingman  is  of  course  an  elective  officer.  The  idea 
that  he  was  a  sort  of  village  magistrate  is  without  basis ;  although  in  a  sim- 
|)le  comniimity  o(  peasants  the  office  of  a  constable,  for  such  seems  to  have 
been  the  position  of  the  tithingman,  was  held  in  more  honour  than  it  is 
now.    See  Hallain,  M.  A.  ii.  282. 

*  lllothere  and  Eadric,  §  5  ;  Edgar,  iv.  §§  8,  13;  Ethelred,  iii.  §  15. 
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sheriff.    lu  the  dependent  townships  some  of  these  functions  Similar 

procGss  in 

devolved  on  the  lord's  steward,  or  nominated  gerefa,  as  the  dependent 
delegate  of  the  master  on  whom  the  original  gift  had  conferred 
the  power  of  enforcing  these  sections  of  jurisdiction:  but  the 
actual  process  must  have  been  much  the  same  as  in  the  freer 
communities,  if  we  may  judge  by  the  common  law  of  the  later 
manors  where  the  suitors  are  judges  in  court  baron  still'. 

As  the  national  customs  which  belong  to  the  lowest  range  of  Toxmsiup 

.  orsanisatioii 

raachmeiy  are  subject  to  the  fewest  organic  changes,  these  at  the 
courts  have  continued  to  exist  until  the  present  day.  In  the 
vestry-meeting  the  freemen  of  the  township,  the  ratepayers, 
still  assemble  for  purposes  of  Ideal  interest,  not  involved  in  the 
manorial  jurisdiction  ;  elect  the  parish  officers,  properly  the 
township  officers, — for  there  is  no  i)rimary  connexion  between 
the  maintenance  of  roads  and  collection  of  taxes  and  the  parish 
as  an  ecclesiastical  unity, — the  churchwardens,  the  waywai'deus, 
the  assessors,  and  the  overseers  of  the  poor.  In  the  courts  of  the  « 
manor  are  transacted  the  other  remaining  portions  of  the  old 
township  jurisdiction ;  the  enforcing  of  pains  and  penalties  on 
the  breakers  of  by-laws ;  the  election  of  the  capital-pledges  of 
frankpledges,  fleMscitarii'^  or  by-law  men,  aletasters,  constables, 
and  other  officers  of  a  character  of  which  nine-tenths  of  English- 
men know  nothing.  The  court-baron  and  customary  court  con- 
tinues, in  its  admission  of  tenants  and  witnessing  of  surrenders, 
the  ancient  business  of  the  markmoot ;  the  court  leet  exercises 
the  remaining  share  of  the  higher  jurisdiction  involved  in  the 
grant  or  exemption  of  the  original  gift.  The  vestry  is  the 
representative  of  the  gemot  with  which  it  was  once  identical ; 
but  as  the  jm'isdiction  of  the  courts  of  the  manor  was  defined 

'  Ah  in  Domesday,  i.  193,  '  Hanc  teiTain  tenucrunt  VI.  sochemanni  et 
dare  et  vendere  terrnui  suaiu  potuerunt.  Unus  eorum  homo  rej^is  Edwanli 
fuit  et  inwardum  inveiiit  viceconiiti.  Tres  istorum  Hocliemaniiorum  accoin- 
modavit  Picotus  Rogerio  comiti,  propter  placita  8ua  tenenda,  .sed  postea 
occiipjwerunt  em  homincM  comitiH  et  retinuerunt  cum  terris  »uia  sine  libera- 
tore,  ct  rex  iudo  Mervitiiiin  non  hal)uit  nec  haliet,  Bieut  ipso  vicecomeH  dicit.' 
An  important  pasMage,  showing  further  how  manora  were  enlarged  by  usur- 
pation. 

'  Manori.tl  R<!giHter  of  Aldborou;,'h,  YorkHhire  :  tho  offioors  elected  in 
the  ninth  of  Charles  I  were  four  l)y-lawn>en  or  plebiKcilarii,  two  (•nM-.(:ilil.-<, 
two  aletaaters,  and  one  '  comnmnis  impercator  '  or  pindur. 
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by  charter,  or  by  tbe  customary  law  existing  at  tbe  moment  of 
their  creation,  all  matters  arising  outside  that  jurisdiction  come 
ofthe^e^ves-  ^'i'^^*^''  the  management  of  the  vestry.  Nor  can  the  importance 
imtitutfons^  ^'^^^  point  be  exaggerated,  when  we  look  further  on  and  see 
in  these  local  gatherings  the  chief  element  in  the  origination  of 
the  borough  system  of  later  date.  The  comparatively  restricted 
character  of  the  powers  of  the  local  courts  was  pi'obably  the 
cause  why  liberty  of  election  was  suffered  to  exist  in  them  during 
ages  in  which  in  the  higher  ranges  of  the  polity  it  was  entirely 
lost.  A  curious  instance  of  the  early  confusion  of  the  ideas  of 
the  township  and  the  parish  may  be  found  in  the  defensive  war 
of  A.D.  1 138*,  when  the  parish  priests  with  their  parishioners 
assembled  and  joined  the  army  of  the  barons.  In  the  hundred- 
courts  the  parson  still  joined  in  the  representation  of  the  to\^^l- 
ship^.  The  host  was  the  nation  in  arms  ;  here  it  is  the  church 
in  arms  also. 

Theburh.  44.  The  '  burh '  of  the  Anglo-Saxon  period  was  simply  a 
more  strictly  organised  form  of  the  township.  It  was  probably 
in  a  more  defensible  position  ;  had  a  ditch  and  mound  instead  of 
the  quickset  hedge  or  '  tun  '  from  which  the  township  took  its 
name ;  and  as  the  '  tun  '  originally  was  the  fenced  homestead  of 
the  cultivator,  the  '  burh  '  was  the  fortified  house  and  court-yard 
of  the  mighty  man — the  king,  the  magistrate,  or  the  noble.  Al- 
though there  is  no  evidence  which  connects  the  hurlis  of  the  Anglo- 
Saxons  with  the  remains  of  Roman  civilisation',  and  although 

Growth  of  like  the  rest  of  the  Germans  they  abhorred  walled  towns  as  the 
the  burhs. 

defences  of  slavery  and  the  graves  of  freedom'',  they  must  neces- 
sarily have  used,  during  the  process  of  conquest,  fortified  camps 
which,  after  peace  was  obtained,  served  as  civil  centres  for  the 
districts  in  which  they  were  jilaced.  Other  towns  grew  up 
round  the  country  houses  of  the  kings  and  ealdormen,  round 


'  R.  Hexham,  ed.  Twysden,  c.  321.  Hen.  I,  vii.  §§  7,  8. 

'  Pearson,  ]<]arly  and  ]\Iiddle  Ages,  i.  264,  follows  Mr.  T.  Wright  (Arch- 
aeologia,  xxxii)  in  an  ingenious  argument  for  tlie  continuity  of  Roman 
municipal  institutions  in  Anglo-Saxon  Kiitain  :  illustrating  the  subject  by 
reference  to  the  Irinoda  necesiitm,  extra-mural  burial,  and  some  other  par- 
ticulai'8  ;  all,  however,  capable  of  other  and  far  more  j>robablo  explanation. 

*f  Tacitus,  Hist.  iv.  64. 
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the  great  monasteries  in  which  the  bishops  had  their  seats\ 

and  in  such  situations  as  were  pointed  out  by  nature  as  suited 

for  trade  and  commerce.    Where  such  communities  were  de-  J^^J  retain 

the  forms  of 

veloped  out  of  the  village  townships,  or  founded  on  the  folkland,  ^^^^®p 
their  institutions  and  organisation  would  continue  free  until 
the  time  at  which  the  king  began  to  be  regarded  as  the  owner 
of  the  folkland,  and  the  lord  of  every  man  who  had  no  other 
lord.  In  these  the  idea  of  the  free  township  was  retained  : 
municipal  authority  depended  on  no  different  organisation  ;  the 
presiding  magistrate  was  the  gerefa ;  in  mercantile  places  such 
as  London  or  Bath,  the  im-t-gerefa  ;  in  others  the  wic-gerefa  or 
the  tun-gerefa  simply'^  :  his  assessors  were  the  owners  of  the 
homesteads  which  had  been  allotted  to  the  original  settlers,  or 
of  the  estates  which  had  been  formed  by  the  union  of  such 
allotments.  The  common  lands  of  the  burh  testified  to  its 
origin  in  a  state  of  society  in  which  the  mark  system  was  not 
yet  forgotten*. 

Very  little  indeed  can  be  stated  with  certainty  about  the  ^o^-'ofj^g'"' 
hurh  constitution  of  early  times.     We  know  from  Bede  that  ^"""li- 
Lincoln  had  a  gerefa*  in  the  seventh  centtiry,  and  from  Domes- 
day that  in  the  eleventh  it  was  governed  by  twelve  lawmen, 
who  inherited  their  jurisdiction,  their  sac  and  soc,  with  their 
tenements'^ ;  but  Lincoln  had  gone  through  several  centuries  of 


'  We  have  the  cijninr/en  hurh,  Edm.  ii.  2,  &c. ;  the  ctjnhigcs  tun,  Alfred, 
1.  2;  the  torlen'  tun,  Ethelbert,  §  i.^  ;  cyninfjes  ealdor  botl  (villa  regalis), 
Bede,  H.  E.  ii.  9  ;  ceastre,  (i.e.  Carlisle),  ibid.  iv.  29;  the  mynstcr  gtotve 
and  folc-slowe,  urbana  et  rustica  loca,  ibid.  iii.  5.  The  five  Dani.sh 
burhs,  Lincoln,  Nottin<,'haiii,  Derby,  Leicester,  and  Stamford,  had  not  only 
special  [irivileges  of  their  own,  but  a  common  organisation  apparently  of 
the  nature  of  confederation  ;  but  the  history  is  veiy  obscure.  Cf.  Laws  of 
Ethulred,  iii.  i;  Chron.  Sax.  a.d.  1013,  1015;  Palgrave,  Commonwealth, 
p.  49. 

'  Lonilnn  and  Winchester  had  a  mc-f/erefa  ;  London,  Bath,  Bodmin,  and 
Canterbury  had  a  port-gerefa ;  the  burh-gcrefa  does  not  occur,  Schmid, 
Gesetze,  p.  598. 

'  On  the  common  lands  of  the  Scottish  burghs,  see  Maine,  Village  Com- 
munities, p.  95.  Each  of  the  four  wards  of  York  has  its  own  common 
pasture,  on  which  oidy  freemen  have  rights  ;  the  same  rule  may  be  found 
In  most  ancient  towns,  Oxford,  Colchester,  &c. 

*  Hist.  Eccl.  ii.  6. 

°  '  In  ipsa  civitate  crant  xii  lageman,  id  est  habentes  sacam  et  socani  .  .  . 
Modo  aunt  ibi  totidem  habentes  socam  et  socam,'  Lincoln,  Doni.  i.  336. 
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Danish  rule  in  the  meantime.  The  city  of  Chester  on  the  other 
hand  belonged,  in  the  reign  of  Edward  the  Confessor,  to  the 
Earl  of  Mercia,  subject  to  the  rights  of  the  king  and  bishop,  and 
The  govern-  had  a  governing  body  of  twelve  judges,  chosen  from  the  tenants 
burhresem-  of  the  three^.  It  would  aj^pear  from  the  use  in  these  instances 
of  the,  of  the  number  of  twelve  for  the  governing  magistracy,  that  the 
hundred.  constitution  of  the  larger  towns  resembled  that  of  the  hundred 
rather  than  that  of  the  township^ ;  and,  in  fact,  each  such  town 
generally  contained  several  parish  churches  with  a  township 
organisation  belonging  to  each.  Hence,  in  the  law  of  Edgar 
directing  the  election  of  witnesses  in  each  community  to  legalise 
ti'ansfers  of  cattle  and  goods,  the  number  fixed  for  the  larger 
burhs  is  thirty-three,  that  for  the  hundreds  and  smaller  bui'hs 
twelve  only^.  The  burh-gemot  is  to  be  held  three  times  a  year, 
when  that  of  the  hundred  is  held  monthly,  and  that  of  the  shive 
half-yeai'ly*.  Probably  the  townships  which  made  up  the  hurh 
had  their  Aveekly  courts  also,  and  the  weekly  market  day  would 
serve  as  a  general  gathering  for  the  whole.  But  it  is  far  easier 
to  trace  in  existing  monuments  vestiges  of  early  differing  systems 
than  to  construct  out  of  them  any  consistent  idea  of  a  uniform 
constitution.  All  the  definite  knowledge  that  wc  have  of  the 
subject  belongs  to  a  later  date.  Of  the  influence  of  guilds,  as 
a  subsidiary  part  of  town  organisation,  there  are  some  traces 
which  at  a  later  period  assume  great  historical  impoiiance ;  but 
there  is  nothing  to  justify  the  notion  that  tliey  were  the 
basis  on  which  the  corporate  constitution  of  the  burh  was 
founded  ®. 

Stamford  also  had  twelve  lagemanni  with  sac  and  soc  in  their  own  houses 
and  over  their  men,  ibid. ;  and  there  were  lageiuanni  also  in  Cambridge. 
The  burli-thegns  in  London  may  have  been  the  same  sort  of  digiiitaiies. 
Kemble,  C.  D.  iv.  214,  221. 

'  'Civitas  de  Cestre  . . .  Tunc  erant  xii  judices  civitatis  ;  at  hi  erant  dc 
hominibus  regis  et  episcopi  et  coniitis.  Horum  si  quin  de  hundret  remaiu- 
bat  die  quo  sedebat  sine  excusatione  manifesta  solidis  emeudabat  inter 
regem  et  coniitem.'    Dom.  i.  262. 

'  Palgrave,  Commonwealth,  p.  102  ;  Somner's  Canterbury,  p.  52.  It  is 
however  riecess.nry  to  remember  that  a  liundied  might  take  its  name  from  a 
borough,  and  the  hundred  court  be  held  in  the  borough,  without  extinguish- 
ing the  proper  township  court,  or  borough-moot. 

'  Edgar,  iv.  §§  4,  5.  '  Ibid.  iii.  §  5. 

'  See  below  in  Chapter  XI. 
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The  city  of  London,  when  it  spi  ings  into  historical  light,  is  Examples  of 
a  collection  of  communities  based  on  the  lordship,  the  township,  ^'^^^  ^"^ 
the  parish,  and  the  guild  ;  and  there  is  no  reason  to  doubt  that 
similar  coincident  causes  helped  the  growtb  of  such  towns  as 
York^  and  Exeter.  Their  size  and  power,  and  perhaps  also  the 
extent  of  the  suburban  common  lands,  entitled  many  of  them 
to  the  name  as  well  as  the  constitution  of  the  hundred  ;  Canter- 
bury, Feversham,  Norwich,  Thetford,  Cambridge^,  and  many 
others,  appear  in  Domesday  as  hundreds.  But  the  basis  of  the 
system  was  that  of  the  township  or  cluster  of  townships  which 
had  coalesced  or  grown  up  into  the  city  organisation.  The 
duty  of  '  burh-bot,'  which  foi'med  part  of  the  tnnoda  necessitas, 
and  was  incumbent  on  every  owner  of  land,  threw  the  burden 
of  repairing  the  fortifications  on  the  land-owning  townsmen  of 
the  particular  burh ;  every  burh  was  to  be  put  in  good  repair 
within  a  fortnight  of  the  Rogation  days^ ;  just  as  in  Germany 
the  duty  of  keeping  the  town  hedge  and  ditch  in  order  was  a 
part  of  the  general  business  of  the  village  communities*. 

With  the  exception  of  the  burhs,  the  townships  were  gene-  The  officers 
rally  very  small  communities,  and  the  heads  of  families  would  ships.  " 
not  be  so  numerous  as  to  require  a  select  body  of  magistrates. 
The  tun-yerefa,  answering  to  the  schulz  or  schultheiss  of  the 
German  dor/'',  and  the  tithingman,  are  the  only  officers  of 
whom  we  read  at  all ;  tlie  duties  of  the  former  were,  like  those 
of  all  the  gerefaii,  fiscal  as  well  as  judicial  ;  and  in  the  depen- 
dent townships  he  was  the  officer  responsible  for  the  production, 
and  even  for  the  credibility  of  his  lord's  men* ;  he  may  also 
have  commanded  them  in  the  fyrd.  In  the  free  townships,  he 
and  the  four  best  men  were  the  legal  representatives  of  the 
community  in  the  court  of  the  hundred  and  the  shire''.  The 

'  *  In  Eboraco  civitate  tempore  regis  Eilwardi  praeter  scyram  Arclu- 
episcopi  fueniiit  sex  Bcyrae.  Una  cx  hiw  wasta  in  ca-stellis.'  Doin.  i.  29S. 
The  wanln  of  t'aiitorbury  were  called' hundredH.    Somner,  p.  52. 

*  Cambridge  'defendit  bc  pro  uno  huiidret.'    Doin.  i.  190. 

'  AtheUtan,  ii.  §  15.  See  the  ciistoins  of  repairing  the  walla  of  Oxford 
in  DouiOMday,  i.  154  ;  tliono  of  Chester,  il)id.  i.  262. 

'  G.  1^.  von  Maiirer,  l)orfverCiH.4g.  i.  356-361. 

'  Ibid.  ii.  22  30;  Waitz,  D.  V.  G.  ii"  350-353  ;  Grimm,  II.  A.  p.  755. 
'  Athelutan,  iii.  §  7.  '    '  Hen.  I,  vii.  §  8. 
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tithingman  is  only  known  as  carrying  out  the  police  system  of 
the  hundi'ed^ 

45.  The  union  of  a  number  of  townships  for  the  purpose  of 
judicial  administration,  peace,  and  defence,  formed  what  is 
known  as  the  hundred  or  wajpentake ;  a  district  answering  to 
the  pagus  of  Tacitus,  the  hcerred  of  Scandinavia,  the  huntari  or 
gau'  of  Germany.  The  terms  wapentake  and  hundred  are 
both,  in  Anglo-Saxon  records,  of  somewhat  late  occurrence. 
The  wapentake  is  found  only  in  the  Anglian  districts,  York- 
shire, Lincolnsliire,  Nottinghamshire,  Derbyshire,  Rutland,  and 
Leicestershire.  To  the  north  the  shires'  are  divided  into  wards, 
and  to  the  south  into  hundreds.  Hence  the  wapentake  may  be  a 
relic  of  Danish  occupation.  It  finds  a  kindred  form  in  the  Norse 
vapnatak,  which  is  however  not  applied  to  the  district  but  to  the 
form  of  ratifying  the  decisions  of  the  local  court,  and  hence 
to  the  decisions  themselves*.  The  Norman  lawyers  explained 
the  word  in  reference  to  the  formal  recognition  of  the  local 
magistrate  by  touching  his  arms^;  but  this  is  very  question- 
able, and  the  exact  origin  of  the  term  cannot  be  ascertained, 
although  it  unquestionably  has  reference  to  the  armed  gather- 
ing of  the  freemen,  and  so  to  the  assembly  rather  than  to 
the  district  which  it  represents.  The  name  of  the  hundred, 
which,  like  the  wapentake,  first  appears  in  the  laws  of 
Edgar",  has  its  origin  far  back  in  the  remotest  antiquity,  but 
the  use  of  it  as  a  geographical  expi'ession  is  discoverable  only  in 


'  I  can  find  no  authority  whatever  for  regarding  the  titliineman  as  the 
head  of  the  free  township  or  tithing,  and  the  tun-gerefa  that  of  the  depen- 
dent one.  Tlie  apparent  analoijy  of  shireman,  hundrednian,  and  tithing- 
man, with  sheriff,  hundred-reeve  and  town-reeve,  is  of  course  inviting,  but 
there  is  nothing  in  the  earlier  or  later  functions  of  the  tithingman  that 
gives  him  the  character  of  a  magistrate.  He  is  the  mere  servant  or  executor 
of  the  law. 

'  Grimm,  R.  A.  p.  532  ;  Kemble  (Saxons,  i.  72),  uses  the  word  'ga  '  for 
tlie  aggregation  of  '  marks,'  but  the  word  is  found  only  in  one  document  of 
very  questionable  value,  cf  pp.  81,  82  ;  Gale,  Script,  xv.  748.  See  Gneist, 
Verwaltungsrecht,  i.  47,  and  below,  p.  ill. 

'  The  wajiontakc  of  Sadberge  in  Durham  is  one  instance  north  of  Tees. 
Script.  Duuelm.  App.  .\i. 

*  Grimm.  H.  A.  p.  770  ;  Vigfiisson,  Icelandic  Dictionary,  p.  685. 

°  Edw.  Conf.  §  30. 

"  Edgar,  i.  Constitutio  de  hundredis.  Tlie  wapentake  is  first  mentioned 
in  Edgar's  Secular  Law,  §  6. 
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comparatively  late  evidences.    The  pagus  of  the  Germania  sent  The  terri- 
its  hundred  wamors  to  the  host,  and  appeared  by  its  hundred  dred. 
judges  in  the  court  of  the  princej^s.    The  Lex  Salica  contains 
abundant  evidence  that  in  the  fifth  century  the  administration 
of  the  hundred  was  the  chief,  if  not  the  only,  machinery  of  the 
Frank  judicial  system';  and  the  word  in  one  form  or  other  enters 
into  the  constitution  of  all  the  German  nations.    It  may  be 
regarded  then  as  a  certain  vestige  of  primitive  organisation.  But 
the  exact  relation  of  the  territorial  hundred  to  the  hundred  of  the  its  relation 
Germania  is  a  point  which  is  capable  of,  and  has  received,  much  dreds  of  th» 
discussion.    It  has  been  regarded  as  denoting  simply  a  division 
of  a  hundred  hides  of  land ;  as  the  district  which  furnished  a 
hundred  warriors  to  the  host ;  as  representing  the  original 
settlement  of  the  hundred  warriors ;  or  as  composed  of  a  hun- 
dred hides,  each  of  which  furnished  a  single  warrior-.  The 
question  is  not  peculiar  to  English  history,  and  the  same  result 
may  have  followed  from  very  different  causes  as  probablj'  as  from 
the  same  causes,  here  and  on  the  continent.    It  is  very  probable,  English^ 
as  already  stated,  that  the  colonists  of  Britain  arranged  themselves 
in  hundreds  of  warriors;  it  is  not  probable  that  the  country 
was  cai'vcd  into  equal  districts'.    The  only  conclusion  that 

'  Above,  pp.  i;4,  55. 

*  The  several  views  are  enumerated  by  Konrad  Maurer ;  Philipps, 
Turner,  and  Palgrave  despair  of  any  explanation  ;  Lingard  combats  the 
ideas  of  earlier  enquirers  without  suggesting  one  of  his  own ;  .Spelman 
refers  the  hundred  to  the  collective  responsibility  of  an  association  like  the 
frankpledge  ;  Leo  takes  a  similar  view.  Verelius  regarded  it  as  an  aggre- 
gate of  a  hundred  households  ;  and  Grimm  (R.  A.  p.  533)  accepts  the 
same  notion.  Ihre,  with  some  diffidence,  sugtjests  that  the  hundred  was 
merely  the  district  which  furnished  the  hundred  warriors;  Hchmid  and 
La])penberg  accept  this.  Eichhoni  maintained  that  the  hundred  was 
originally  the  personal  union  of  the  hundred  warriorn  ;  and,  on  their  settle- 
ment, was  used  to  denote  the  territorial  area  which  they  occupied.  Vels- 
chow  and  Waitz  hold  that  a  warrif)r  was  due  from  every  hide  of  lanil,  and 
accordingly  the  hundred  was  at  once  an  area  of  a  hundred  hides,  and  a 
district  responsible  for  a  hundred  warriors.  Maurer  himself  follows  the 
view  of  Eichhom,  which  is  also  Kemble's.  Krit.  Ueberschau,  i.  77,  78. 
See  too  Gneist,  Verwaltungsrecht,  i.  49,  50,  58,  S9  ;  Hallam,  Mid.  Ages, 
ii.  281. 

•  Neither  the  hundreds  in  England  nor  the  shires  appear  ever  to  have 
had  common  lands,  like  the  harralhs-almanninridr  and  faviln-'ilmaviiinfiar 
in  Sweden,  where  the  hi/s-tilmdimiiii/ar  answer  to  the  common  lands  of  the 
township,  K.  Maurer,  Krit.  Uebersehau,  i.  6f).  But  too  much  stress  must 
not  be  laid  on  this  statement.    The  several  townships  in  the  forest  of 
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seems  reasonable  is  that,  under  the  name  of  geographical  hun- 
dreds, we  have  the  variously  sized  pagi  or  districts  in  which 
the  hundred  warriors  settled ;  the  boundaries  of  these  being 
determined  by  other  causes,  as  the  courses  of  the  rivers,  the 
ranges  of  hills,  the  distribution  of  estates  to  the  chieftains, 
and  the  remnants  of  British  independence. 

The  fact  that  the  hundred  appears  first  in  the  laws  of  Edgar', 
and  with  an  adaptation  to  a  particular  police  institution,  the 
pursuit  and  capture  of  thieves,  might  seem  to  mark  the  definite 
application  of  the  name  to  the  territorial  area,  which  may  have 
been  called  wapentake,  ward,  or  even  shire,  at  an  earlier  period. 
But  the  particular  measure  then  adopted  seems  rather  to  imply 
the  previous  existence  of  the  district  name  ^.  In  this  case,  we  may 
refer  to  a  parallel  institution  of  the  Frank  kings,  Childebert  and 
Clothair,  three  centuries  and  a  half  before  the  days  of  Edgar ; 
to  which  the  introduction  of  the  name  as  that  of  a  local  division 
in  the  Frank  kingdom  has  been  ascribed,  although  the  hundred 
system  is  known  from  the  Salian  law  to  have  been  in  full  work- 
ing a  century  earlier^ 

Knaresborough  each  had  an  allotment  at  the  enclosure,  and  this  seems  a 
fair  instance  of  common  lands  of  a  hundred,  although  the  particular  hun- 
dred is  regarded  as  a  manor.  Kemble  regards  the  public  buildings  of  the 
county  as  representing  the  common  land  of  the  shire  (i.  76).  Whatever 
was  the  case  with  the  hundreds,  before  the  shire  system  had  become  general 
the  idea  of  the  common  mark  had  given  way  to  tliat  of  folkland.  If  Sussex 
had  folkland  when  it  became  part  of  Wessex,  that  folkland  became  part  of 
the  folkland  of  Wessex,  (.lid  not  remain  as  common  land  of  the  sliire  to 
Sussex. 

'  Select  Charters,  pp.  67-70;  Brompton  (Twysden,  pp.  847,  848")  places  it 
amongst  Athelstan's  laws,  and  so  it  was  regarded  by  Palgrave,  Common- 
wealth, p.  cxxi ;  it  is  however  certainly  later  th  \n  Edmund,  and  can 
scarcely  be  thrown  later  than  Edgar.    See  Schmid,  Ge.setze,  p.  xlviii. 

'  Robertson,  Scotland  under  the  Early  Kings,  ii.  335,  refers  to  this  act 
ax  the  introduction  of  the  territorial  hundred  :  and  regards  the  law  of  Childe- 
bert and  Clothair  as  instituting  the  same  on  the  continent. 

^  Baluze,  Capit.  i.  14  ;  Select  Charters,  p.  69.  The  words  of  Clothair, 
A.D.  595,  '  Decretum  est  ut  qui  ad  vigilias,  hoc  est  ad  wactas,  constituti 
noctumas  diversos  fures  non  caperent,  eo  quod  per  diversa  intercedente 
conludio  scelera  sua  ])raetenni8sa  custodias  exercerent,  centenas  fierent ' — 
are  scarcely  strong  enough  to  prove  the  usage  an  innovation ;  though 
it  may  well  have  been  an  applii'ation  of  old  machinery  to  a  new  purpose. 
And  Sohin,  who  has  thoroughly  examined  the  subject,  decides  that  the 
ccntenae  now  instituted  wore  merely  a  police  force  .arranged  numerically 
for  the  watching  of  the  already  existing  territorial  hundreds,  lleichs-  und 
Gerichtsverfassg.  i.  182-190. 
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The  tradition  preserved  by  William  of  Malmesbury,that  Alfred 
devised  the  arrangement  into  hundreds  and  tithings,  although,  Alfred, 
as  it  stands,  irreconcileable  with  facts,  may  embody  a  portion 
of  a  historical  truths  Alfred  may  have  adopted  the  hundred 
as  a  basis  of  rating,  as  Edgar  did  for  police,  or  may  have  an- 
ticipated the  measures  of  his  descendant ;  and  if  in  the  several 
recoveries  of  territory  from  the  Danes,  or  conquests  on  the 
British  border,  a  re-division  or  re-measurement  of  lands  was 
requisite,  either  to  satisfy  old  claims  or  to  provide  for  the  security 
of  the  frontier,  it  is  probable  that  the  measure  of  a  hundred 
•hides  of  land  would  be  adopted,  as  in  the  reign  of  Ethelred  it 
was  for  the  purpose  of  taxation  But  the  inequality  of  the  Improba- 
hundreds,  as  we  everywhere  find  it  ^,  precludes  any  hypothesis  sy^mietrlcal 
of  a  primitive  symmetrical  division  on  any  such  principle  ;  and 
we  may  rest  satisfied  on  the  whole  with  recognising  in  the  name 
the  vestige  of  the  primitive  settlement,  and  in  the  district  itself, 
an  earlier  or  a  later  subdivision  of  the  kingdom  to  which  it 
belonged  ;  possibly  a  greater  mark,  possibly  a  smaller  shire. 

The  wapentake  in  all  I'espects  of  administration  answers  The 

wapentake. 

directly  to  the  Imndretl,  and  no  attempt  can  be  made  to  account 
for  its  origin  on  the  principle  of  symmetrical  division.  Nor  is 
it  easy  to  determine  the  origin  of  the  variety  of  systems  into 

'  Will.  MalmeBb.  G.  R.  ii.  §  iiz  :  '  Et  quia  occasione  barbarorum  etiam 
indigenae  in  rapinas  anhelaverant,  adeo  ut  null!  tutus  comineatus  esset 
wine  annorum  j)niesiclio,  conturias  qua.s  dicunt  hundrez,  ot  decimas  quas 
thethinijas  vocant,  instituit,  ut  oninis  Anu'luH  legaliter  duntaxat  vivens 
Viaberet  et  centuriam  et  decimam.  Quod  fii  quis  aliciijus  delicti  insimul- 
aretur,  Htatiin  ex  centuria  et  decima  exhibcret  ((ui  uum  vadarentur ;  qui 
voro  hujuHinoiii  vadem  non  rcperiret  Heveritatem  leguin  horreret.  Si  quis 
autein  reuH  vel  ante  vadiatioiiem  vel  post  transfugcret,  omnes  ex  centuria 
ct  decima  resjis  inulctara  incurrerent.' 

'  Chron.  Sax.  A.D.  1008. 

'  PearHon,  Hint.  Maps,  p.  51,  discusscH  the  Htatenient  of  the  Lei^er  book 
of  Peterborough,  that  the  hundred  contained  a  hundred  hides  :  he  shows 
that  the-  Doniesd.-vy  hidage  in  each  of  the  counties  of  I'edford,  Huntingdon, 
Northampton  and  Wilts,  taken  in  the  aggregate,  nearly  contains  as  many 
hundred  hiiles  as  they  ilo  territori.al  hu'ndreds,  but  without  any  agreement 
between  the  single  hundred  and  the  hundred  hi<ks.  The  document  given 
by  Ellis,  Intr.  to  J)omeHdny,  i.  184,  asshowini;  that  tlie  hundreds  of  North- 
ampton each  contained  a  liundred  hides,  Beems  to  be  a  mere  attempt  of  an 
early  scribe  to  force  tliem  into  synmietry.  Eyton  (Shropshire,  xii.  184) 
thinks  tliat  '  ilistricts  which  were  originally  half  hundreds  or  quartiT- 
hundreds  came  tu  be  called  hundreds.' 
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Various  ar-  which  the  hundred  junsdiction  is  worked.  In  Kent,  for  in- 
rangements  i     i       i     i  i  •     r     i  t  i  • 

ofthehun-  stance,  the  hundreds  are  arranged  m  Lathes  or  Lests ;  and  in 

Sussex  in  Eapes.  The  Lathe  and  the  Rape  may  represent  the 
undershii'es  of  the  Heptarchic  kingdom ;  but  the  Lathe  is  the 
organised  judicial  division  of  which  the  hundreds  are  mere 
geographical  subdivisions,  while  the  Rape  on  the  contraiy  is 
a  mere  geographical  expression,  the  judicial  organisation  remain- 
ing in  the  hundred  ^  In  Cornwall,  in  the  twelfth  century,  the 
subdivisions  were  not  called  hundreds  but  shires^;  one  of  which, 
Triconscire,  now  the  hundred  of  Trigg,  is  mentioned  in  Alfred's 
wilP.  Yorkshire  and  Lincolnshire  were  divided  into  Trith- 
Ridings.  ings  or  Ridings,  subdivided  generally  into  wapentakes ;  but  in 
Domesday  the  East  Riding  is  divided  into  hundreds  only,  and  in 
Lincolnshire,  Northamptonshire,  and  Rutland*,  the  wapentake 

Small  shires  and  the  hundred  are  arranged  side  by  side.  Of  the  Yorkshire 
of  York-  ... 

shire.  subdivisions  two,  Borgheshire  and  Craveshire,  the  latter  of  which 
is  never  called  a  wapentake,  retain  the  name  of  shire ;  and  it  is 
given  in  later  documents  to  Richmondshire,  Ripoushire,  Hallam- 
shire,  Islandshire,  Norhamshire,  and  probably  other  similar 
districts^.  Nottinghamshire,  Derbyshire,  and  Leicestershire  are, 
in  Domesday,  arranged  in  wapentakes,  but  in  one  place  the 
term  '  hundred '  is  used  in  reference  to  a  division  of  the  last- 
named  county.  It  may  seem  not  impossible  that  the  original 
name  of  the  subdivision  immediately  above  the  township  was 

'  Palgrave,  Commonwealth,  p.  loi  :  Ellis,  Intr.  to  Domesday,  i.  178  sq. 

''■  Simeon  Dun.  ed.  Hinde,  i.  221  :  'In  Cornewalas  sunt  sex  parvae  scirae.' 

'  Cod.  Dipl.  ii.  114.  Kenible  explains  Tiiconsbire  as  Cornwall  generally  ; 
it  is  the  Trigerscii'e  hundred  of  the  Pipe  Koll  of  a.l  1130,  p.  159. 

*  In  Rutland,  the  wapentake  of  Alfiiodestou  contains  two  hundreds;  but 
half  of  it  is  in  Turgastune  wapentake,  and  half  in  Brochelestou,  in  Not- 
tinghamshire.  Martinsley  wapentake  contains  one  hundred.   Dom.  i.  293  b. 

^  Robertson,  Scotland  under  her  Early  Kings,  ii.  433,  is  inclined  to  trace 
the  trithing  in  Kent  and  Su.s.sex  ;  Kent  was  divided  into  K.ast  and  West, 
each  arranged  into  three  lathes,  which  in  East  Kent  are  double.  Sussex 
was  divided  into  East  and  West,  each  again  divided  into  tliree  rapes.  In 
the  trithing  he  sees  the  threefold  division  of  the  land  allotted  to  the  Norse 
odallers  ;  thus  Yorkshire  and  Lincolnshire,  which  were  so  divided,  r('i)re- 
sented  the  lands  measured  out  by  Halfdane  in  a.u.  876  :  the  other  por- 
tions of  the  Danish  conquests  being  left  to  their  Saxon  proprietors,  under 
the  speci.al  rule  of  the  king :  the  trithings  were  thus  held  as  odal  land,  and 
the  other  parts  as  gafoMand  or  tributary.  The  view  is  very  interesting, 
but  very  conjectural. 
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scir  or  shire,  a  term  of  various  application.  The  city  of  York  Small  shires, 
was  divided  into  seven  shires  \  and  the  use  of  the  word  in 
northern  Xorthumhria,  the  present  Lowlands  of  Scotland,  a 
territory  which  was  peopled  by  Saxons  and  little  disturbed  by 
Danish  aggi-ession,  points  to  the  same  conclusion".  It  would  be 
rash  however  even  to  attempt  a  generalisation  on  these  obscure 
differences,  much  more  so  to  attempt  to  force  them  into  con- 
formity with  the  local  arrangements  existing  under  the  later 
Scandinavian  institutions  whose  symmetiy  testifies  to  an 
artificial  origin'. 

The  presiding  officer  of  the  hundred  or  wapentake  bears  various  chief  officer 
...  .      ,  .  ,     .  ...      of  the  huii- 

names  :  nor  is  it  quite  certain  that  we  are  right  m  ascribing  dred. 

the  functions  so  denoted  to  a  single  magistrate.  The  centenarius 
or  thunginus  of  the  Frank  law  was  the  elected  head  of  his  hun- 
dred, and  exercised  his  jurisdiction  in  company  with  the  king's 
sacebaro,  and  in  later  times  under  the  gi-af,  the  royal  repre- 
sentative in  the  larger  province  of  which  the  hundred  was  a  sub- 
division''. The  officer  answering  to  the  centenarius  in  England, 
may  be  the  hundreds-ealdor  ^,  to  whom  the  laws  of  Edgar  direct 
the  townsmen  to  refer  in  questions  of  witness,  or  the  hundred- 
man  who  with  his  tithingmen  goes  forth  to  execute  justice  on  the 
thief*.    The  headman  of  the  wapentake  is  called  in  the  laws  of 

'  Above,  p.  95,  note  i. 

'  See,  for  example,  the  Records  of  the  Priory  of  May,  Cartae,  p.  3  :  '  Sira 
de  C'helliii,'  '  yira  de  C'heiel,'  p.  5,  '  Sire  de  Erdros.'  Tlie  diocese  of 
St.  Aldhelin  i.s  called  Selwoo'lshire  by  Ethelwerd,  M.  H.  B.  p.  507. 

'  The  idea  of  Sachse  (Grundlagen  des  Deutscheri  Staats-  und  Rechts- 
lebons,  §§  1 1,  I^)  is  that  each  kingdom  was  divided  into  four  provinces,  each 
province  into  three  shirt  s  ;  each  shire  into  three  trithings,  each  trithing  into 
four  hundreds ;  each  hundred  into  twelve  titliings  and  each  tithing  into 
twelve  free  households.  Giui-t,  Verwaltgsr.  i.  55.  Mr.  Robertson's  theory, 
which  however  is  put  fortli  only  as  a  theory,  makes  a  square  league  equal 
to  a  turbe  or  tilhiiiK ;  four  tithings  a  small  shire  or  barony  ;  three  such 
shires  one  hundred ;  three  hundreds  one  quarter;  two  quarters  one  larger 
shire  or  fylki ;  and  two  such  shires  one  province  or  thiiifada.  Essays,  p.  131. 
Palgrave,  Commonwealth,  p.  97,  arranges  East  Anglia  in  huudred.s,  each 
divided  into  four  head  leets  or  tribes',  and  each  tribe  into  three  subordinate 
leetx. 

•  Above,  p.  55. 

»  Edgar,  iv.  §§8,  10. 

*  Ibid.  1.  §§  2,  4,  5.  The  gerefa,  mentioned  in  Edward,  ii.  8,  must  also 
have  been  the  reeve  of  the  hundred  or  wai)entake.  See  Schmid,  (Josetze, 
p.  589.    Cf.  Palgrave,  Commonwealth,  p.  99.    The  mot-gcrefa  of  Edward 
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Possible  Etlielred  the  gerefa^.  It  is  possible  to  trace  here  the  existence 
double  go-  ^  1  ■     1    •  .  •  1 

venimeiit  of  of  two  officers,  the  representative  of  the  king  s  interest  in  the 

the  hun-  '  ^  f 

dred.  gerefa,  who  becomes  after  the  Conquest  the  bailiii  of  the  hun- 
dred ;  and  the  representative  of  the  freemen  in  the  hundredes- 
ealdor,  who  also  survives  the  Conquest  and  is  found  in  the 
thirteenth  century,  as  the  elected  ealdorman  of  the  hundred, 
representing  his  hundred  in  the  shire-moot^.  There  is  not 
sufficient  evidence  to  allow  us  to  claim  for  the  hundred-man  the 
presidency  of  the  hundred  court :  and  later  usage  >yould  incline 
us  to  regard  him  as  the  convener  rather  than  the  chairman. 
But  at  the  time  at  which  the  name  first  occurs,  the  management 
and  profits  of  the  local  courts  had  already  passed  into  the  hands 
of  the  gi-eat  men  to  whom  the  name  of  land-rica  is  given,  and 
who  appear  later  as  lords  having  sac  and  soc  in  whole  hundreds 
and  wapentakes.  This  change  must  have  tended  to  depress 
the  status  of  all  elected  officers,  although  it  might  not  much 
affect  the  judicial  process :  the  old  names  continue,  but  the 
reeve  or  grave  of  the  hundred-court  is  the  servant  rather  than 
the  president.  On  analogy,  however,  we  may  fairly  maintain 
that  the  original  hundred-man  or  hundredes-ealdor  was  an 
elected  officer,  and  the  convener  and  constituting  functionary 
of  the  court  which  he  held. 

Hundred-  46.  This  court,  the  hundred-gemot  or  wapentake  court,  was 
held  every  mouth  ;  it  was  called  six  days  before  the  day  of 
meeting,  and  could  not  be  held  on  Sunday^.  It  was  attended 
by  the  lords  of  lands  within  the  hundred,  or  their  stewards 

tlie  Confessor's  charter  to  Abingdon,  Kemble,  C.  D  iv.  200,  is  doubtless 
the  same.    In  Domesday  he  is  the  praefectus,  or  praepositus  humb'edi. 
Ellis,  Introd.  i.  188. 
'  lithelred,  iii.  §  3. 

^  Hen.  I,  viii.  §  i.  See  Palgi'ave,  Commonwealth,  pp.  635,  cccli  :  '  Et 
hundreda  baroniae  (de  Aquila)  daut  ad  auxilium  Viceconiitis  £9  1 7s.  6(/.  per 
quod  barones  et  milites  totius  baroniae  quicti  sunt  de  secta  ad  comit.atum, 
sal  vis  Aldennannis  Hundredorum  qui  faciunt  sectani  ad  comitatuin  pro  luin- 
dredo.'  Rot.  Hund.  ii.  204,  205.  '  Bedellus  qui  vocatur  Aldronian,  qui  dat 
pro  balliva  sua  per  annum  (piatuor  marcas,  et  nihil  habet  de  certo  de  cpio 
possit  dietam  firniani  levaro,  nisi  (|Uod  poterit  extorquere  de  populo  sibi 
siibdiio,  et  injuste.  I']t  aliquo  tempore  soleba;it  hujusmodi  bcdelli  eligi  ])er 
sectatores  hundredi,  et  tunc  parum  vel  nihil  dederunt  pro  balliva  sua.' 
Ibid.  ii.  214. 

-  Edw.  ii.  §  8  ;  Edgar,  i.  §  i  ;  iii.  §  5. 


v.]  The  Hundred  Court.  103 

representing  tliem,  and  by  the  parish  priest,  the  reeve,  and  four 

best  men  of  each  township^.     The  judges  of  the  court  were  Judges  of 
....         iifiii  •        ,,1     the  hundr 

the  whole  body  01  suitors,  the  ireenolders  answering  to  the  moot. 

*  rachimburgii '  of  the  Franks;  but  as  various  inconveniences 

might  arise  from  the  uncertainty  of  the  number,  qualifications, 

or  attendance  of  the  whole,  a  representative  body  of  twelve 

seems  to  have  been  instituted  as  a  judicial  committee  of  the 

court.     These  twelve  may  have  been  in  some  cases  like  the 

scabini  or  schoffen  ^,  a  fixed  body  holding  their  appointment  for 

life ;  or  like  the  lawmen  of  Lincoln,  the  hereditary  owners  of 

sac  and  soc  in  the  territory ;  or  chosen  merely  for  the  occasion. 

They  may  be  discovered  in  the  twelve  thegns  of  the  wapentake, 

who  by  the  law  of  Ethelred  declared  the  report  of  the  district 

in  the  gemot' ;  or  in  the  twelve  chosen  witnesses  of  Edgar's 

law,  before  whom  all  bargains  and  sales  are  to  be  transacted*; 

in  the  thirty-six  '  barons  '  or  twenty-four  '  judices  '  chosen  in  the 

East  Anglian  county  courts  to  determine  the  suits  of  Ramsey 

and  Ely' ;  and  in  the  twelve  legal  men  of  the  hundred,  who  are 

directed  in  the  Assize  of  Clarendon  ^  to  act  as  part  of  the  Grand 

Jury  before  the  judges  in  Eyre,  and  who  play  so  important 

a  part  in  the  legal  reforms  of  Henry  II  and  his  ministers. 

Whether  the  ealdorman  of  the  shire,  the  sheriff"  or  the  bishop, 

sat  regularly  in  the  hundred  court  at  any  period  may  be 

'  Hen.  I,  vii.  §§  4,  7  ;  li.  §  2. 

^  Compare  Savigiiy,  i.  239,  who  argues  that  the  official  scabini  were 
instituted  by  Charles  the  Great.  Seven  scabini  were  requisite  for  a  full 
niallus.  Ibid.  i.  248.  No  other  freemen  but  the  scabini  and  the  vassi  comi- 
tuin  were  coiiipidled  to  attend  after  the  capitulary  of  a.d.  809  ;  ibid.  250. 

'  '  Let  pleas  be  held  in  e.ich  wapentake,  and  let  the  twelve  senior  thegns 
go  out  and  the  reeve  with  them  and  swear  on  the  halidome  which  shall  be 
put  in  their  hands  that  they  will  accuse  no  innocent  man  and  conceal  no 
guilty  one.'  EUielred,  iii.  §  3.  'Et  judicium  stet  ubi  tayni  consenserint ; 
si  dissideant,  stet  (piod  ipsi  viii  dicent.'  Ibid.  §  I.;.  K.  Maurer,  Krit. 
Ueberschau,  v.  389,  refers  this  to  tlie  Danelaw  only :  and  its  wliole  |)ur|)ort 
is  contested  by  Brunner,  Schwuryericht,  j)p.  402,  403.  See  below, 
p.  611. 

*  Kdgar,  iv.  §§  4,  5. 

•''  Hist.  Itamsey,  (iale,  p.  415  :  '  xxxvi  baronus  de  aniicis  utriustpie  parti.s 
j)ari  nuiiiiri)  clectos,  ip.si  judices  constituerunt."  Hist.  Kly,  (i;ile,  p  471  : 
'  coram  xxiv  judioibus.'  '  Tandem  veniens  Aegelwinus  Aldennan  ad  Grante- 
burije  hahuit  ilii  i;ran<le  placitum  civium  et  huudretanorum  coram  xxiv 
judicibuH.'    Ibid.  p.  478. 

"  Select  Charters,  p.  137.    See  also  Hallam,  M.  A.  ii.  3S6  hcj. 
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Theealdor-  doubted^  :  the  number  of  hundreds  in  each  sbh'e  must  have 
ifundj-ed-'  prevented  a  monthly  attendance  at  each,  and  it  is  more  likely 
moot.         ^j^^^  ^^^^  occasions  on  which  the  ealdorman  is  men- 

tioned as  present  were  cases  of  exceptional  importance.  The 
sheriff  may  not  improbably  have  been  represented  by  a  deputy, 
'gingi'a     or  junior  ;  who  would  look  after  the  king's  rights. 

Jurisdiction     The  hundred  court  was  entitled  to  declare  folk  right  in  every 
of  tlie  hun-       .„...,..  ...  ... 

dred.  suit  ;  its  jurisdiction  was  criminal  as  well  as  civil,  and  volun- 
tary as  well  as  contentious.  It  tried  criminals,  settled  disputes, 
and  witnessed  transfers  of  land.  The  testimony  of  the  country 
and  the  record  of  the  law  were  supplemented  by  the  compur- 
gatory  oath  and  ordeal.  It  had  also  a  common  chest  which 
divided  the  profits  of  jurisdiction  with  the  king  and  the  lord 
or  land-rica*;  and  no  suit  might  be  carried  to  a  higher  court 
unless  it  had  been  first  heard  in  the  hundred^.  The  suitors 
were  under  special  protection  of  the  law  on  their  way  to  and 
from  it ;  and  those  who  neglected  the  summons  to  it  were 
fined". 

As  was  the  case  with  the  township,  the  organisation  of  the 
hundred  lent  itself  readily  to  the  judicial,  ecclesiastical  and 
fiscal  developments  of  later  times.  The  criminal  jurisdiction 
of  the  hundred  is  perpetuated  in  the  manorial  court  leet.  On 
The  hun-  the  institution  of  the  frankpledge,  a  hundred  court  was  held 
as  sheriff's  twice  a  year  to  ascertain  the  observance  of  the  law  ^.  This 
became  the  business  of  the  sherifi''s  tourn  of  later  times,  held 
twice  a  year,  in  the  octave  of  Easter  and  Michaelmas,  in 
different  parts  of  the  county.  It  was  the  great  court  leet,  as 
the  old  hundred  court  was  the  court  baron  of  tlie  hundred,  and 
the  county  court  that  of  the  shire^:  the  distinction  of  origin 
being  maintained  in  the  principle  that  in  the  courts  baron, 
whether  in  the  manor,  the  hundred  or  the  shire,  the  suitors 

■  Gneist,  Vcrvvaltungsrecht,  i.  7>'* ;  Palgrave,  ("ommonwoaltli,  p]).  9S,  99. 
"  Alfred,  38,  §  2,  speaks  of  the  king's  eaklornian's  gingra  or  junior  as 
holding  pleas.    They  are  mentioned  also  in  three  charters  of  Berhtwulf 
king  of  Mercia,  Kemble,  C.  D.  ii.  pp.  14,  25,  34. 

^  Edgar,  i.  §  7.  <  Ibid,  §  3. 

AtlielHt;u),  iii.  §  3  ;  Edgar,  iii.  2  ;  Canute,  ii.  17,  19. 
"  Eor  ilhistratiori.s  see  below,  p.  114,  note  6. 

'  Hen.  ],  viii.  §  I.  '  Blackstone,  Comm.  iii.  33,  34;  iv.  273. 
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were  the  judges,  whilst  it  was  otherwise  in  the  coui-ts  leet\  and 
in  the  sheriff's  tourn  among  them,  the  steward  being  judge  in 
the  leet,  the  sheriff  judge  in  the  tourn ^.  The  criminal  jurisdic- 
tion of  the  hundred  was  early  cut  up  by  grants  of  sac  and  soc, 
and  later  on  was  lost  or  merged  in  the  general  jurisdiction  of  the 
crown  exercised  by  the  judges  in  assize,  in  which  it  appears  only 
as  helping  to  constitute  the  juries. 

There  can  be  no  doubt  that  the  organisation  of  the  hundred  The  hun- 
had  a  fiscal  impoi-tance,  not  merely  as  furnishing  the  profits  of  aresifor' 
fines  and  the  produce  of  demesne  or  folkland,  but  as  forming 
a  rateable  division  of  the  county.  The  fiscal  system  of  the  Anglo- 
Saxons  is  very  obscure ;  and  it  may  be  questioned  whether  any 
money  taxation  properly  so  called  ever  existed  before  the 
imposition  of  Danegeld  by  Ethelred  the  Unready.  The  tribute 
f  rom  the  remaining  folkland,  and  the  rent  of  the  royal  demesne, 
which  was  scarcely  a  tax,  sufficed  for  most  of  the  expenses  of  the 
king's  household.  The  obligations  of  the  trinoda  necessitas 
were  discharged  by  personal  service.  The  profits  however  of 
( ach  hundred  were  no  doubt  accounted  for  by  the  sheriffs,  and 
w  lien  general  taxation  became  necessary  it  would  be  collected 
l)y  the  same  machinerj'.  When  King  Edgar  confirmed  the  bishop 
of  Worcester  in  the  possession  of  his  estates,  he  made  up  the 
amount  of  land  by  new  grants  to  the  extent  of  three  hundreds, 
wliich  he  directed  to  furnish  one  scjqjfylled  or  '  navipletio  '  ^  to 
tlie  national  fleet.  In  the  year  1008  Ethelred  ordered  that 
a  ship  should  be  furnished  by  every  three  hundred  hides*  and 
\vc  learn  from  Domesday  that  the  hundred  of  Oswald's  law,  com- 
prising the  three  hundreds  of  Edgar's  charter,  contained  three 

'  Viner'B  Al)ri<lgment,  vii.  8.  Although  the  suitors  are  judges  in  the 
court  baron,  the  steward  is  judge  in  the  court  customary  of  the  copy- 
holders, a  result  of  the  early  de])ression  of  tlio  free  into  dependent  town- 
ships, as  well  as  of  the  later  organisation  of  manors. 

■•'  Ibid.  vi.  586;  vii.  3. 

'  Dugdale,  Men.  Angl.  i.  617,  618,  'scilicet  ut  ipse  episcopus  cum  mon- 
achis  suis  de  intis  tribus  conturiatibus  .  .  .  constituant  unam  navipletionem 
([uod  Anglico  dicitur  acypfiUed,  oththe  Scypbome.'  Keml)le,  C.  1).  vi.  340, 
for  the  last  word  reads  '  scypsocne."  The  town  of  liedford  paid  towards 
ships  as  nmch  !is  a  tliird  of  a  hundred.  Domcsd.  i.  209.  Warwick  furnished 
four  batsweins.    Ibid.  i.  238. 

'  Chron.  Sax.  a.  d.  1008. 
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hundred  hides'.     It  may  be  inferred  then  that  every  three 

hundreds  were  liable  to  be  called  on  to  furnish  one  ship,  whilst 

every  ten  hides  were  accountable  for  a  boat,  and  every  eight 

hides  for  a  helm  and  breastj^late^. 

Franchises  47^  Ane^lo-Saxon  as  in  later  times,  there  existed  side 
or  liberties.  °  ' 

by  side  with  the  hundreds  and  wapentakes  large  franchises  or 
liberties  in  which  the  jurisdiction  was  vested  in  private  hands. 
To  these  exempt  districts  the  name  of  sitliesocn  has  been  given, 
on  somewhat  scanty  authority^,  indicating  theii'  origin  in  a  grant 
by  the  king  to  one  of  his  gesiths  or  companions,  of  an  estate 
upon  which  he  may  enjoy  all  the  rights  and  profits  that  had 
belonged  to  the  king,  nominating  the  officers  and  exercising  the 
jurisdiction.  The  particular  rights  thus  conveyed  were  termed 
sac  and  soc,  to  which  others,  toll  and  team  and  the  like,  were 
frequently  added*.  In  some  cases  exemption  from  the  hundred 
is  specially  mentioned^,  in  which  case  the  grantee  would  hold 
the  courts  on  his  own  estate.  In  other  cases  the  jurisdiction  of 
the  hundred  is  itself  granted,  even  when  the  ownership  of  the  soil 
was  not  afiected  by  the  grant.  In  the  latter  case  the  status  of 
the  free  tenant  within  the  hundred  would  not  be  at  first  changed 
by  the  gift.  Far  the  largest  proportion  of  these  jurisdictions 
belonged  to  the  churches  and  coincided  with  the  ownership  of 
the  soil,  which  the  clergy  leased  out  to  their  sokcmen  on  fairly 


'  Doinesfl.  i.  172.  '  Ecclesia  S.  Mariae  .  .  .  habet  unam  liundret  quod 
vocatur  Oswaldeslaw,  in  quo  jacent  ccc  hidae.' 

'■'  Chron.  Sax.  A.  D.  1008,  with  Earle's  note,  pp.  3.^6,  337. 

'  The  word  '  sithesocn  '  does  not  occur  in  any  ancient  document,  unless  in 
the  form  of  '  sipcssocna,'  which  Dugdale  and  other  jcliolars  following  him 
regarded  as  a  misreading  of  '  sihesocna.'  It  is  found  in  the  laws  of  Henry  I, 
vi.  §  I,  and  two  or  three  times  in  the  Pipe  Rolls.  Archdeacon  Hale 
argued  from  the  use  of  the  word  '  scypsocne  '  in  Edgar's  charter,  ([uoted 
above,  p.  105,  tliat  it  referred  to  tlie  association  of  three  hundreds  to  ]iro- 
vide  a  ship's  crew;  Hale,  Register  of  Worcester,  p.  xxxiii.  But  if  this  be 
thought  improbable,  it  is  scarcely  wise  to  regard  it  as  an  autluaitic  term 
for  the  jurisdiction  of  a  franchise.  See  Robertson,  Scotland  under  her 
Early  Kings,  ii.  336,  457;  E.ssays,  p.  Ixvi  ;  Dugdale's  Warwickshire,  p.  4; 
Thorpe,  Anglo-Saxon  Laws,  i.  512  ;  Lappenberg,  ii.  331. 

*  See  for  examples,  Kemble,  C.  D.  iv.  138,  1S7,  233,  247. 

''  Edward  the  t'onfitssor  frees  certain  lands  of  Westminster  from  the 
fihire  and  the  hundred;  Keml)lo,  CD.  iv.  191,  213.  Tliere  were  seven 
hundreds  in  Worcestershire,  '  ita  quieti,  siout  scira  dicit,  quod  vicecomes 
nichil  babet  in  eis.'  Domesd.  i.  172. 
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liberal  terms.   Edward  the  Confessor  gave  the  hundred  of  Horne- 

mere  to  Abingdon and  that  of  Goddelie  to  Chertsey^.  The  ex-  in  private 

tent  to  which  these  exemptions  must  have  weakened  the  hundred 

organisation  may  be  inferred  from  the  statement  that  the  thegn 

holding  five  hides  often  if  not  always  had  a  right  of  magistracy, 

:i  burh-geat-setl  ^.   But  although  separated  from  the  body  of  the 

hundred  in  this  way,  the  liberties  were  not  exempt  from  the 

jurisdiction  or  organisation  of  the  shire,  and  may  be  regarded  as 

private  hundreds  standing  to  the  others  in  a  relation  analogous 

to  that  which  existed  between  the  free  township  and  the  manor 

of  the  lord  :  and  they  are  often  regarded  simply  as  larger  manors. 

In  all  these  the  machinery  of  the  hundred  or  wapentake  was 

strictly  preserved,  and  the  law  was  administered  on  the  same 

principle.    The  sokemen  elected  their  officers  and  made  report, 

the  steward  of  the  lord  acting  as  president  in  their  courts  and 

leading  them  in  a  separate  body  to  the  host.    This  is  especially 

provided  by  Edgar  in  the  charter  already  referred  to  :  the  tenants 

of  the  see  of  Worcester  are  to  fulfil  tli(;ir  military  duties  not 

with  the  king's  servants  or  the  exactors  of  the  hundred,  but 

under  the  bishop  as  their  archiductor 

The  courts  of  the  great  franchises,  where  they  still  exist,  will  Modern 

illustrations. 

be  found  to  furnish  the  best  instances  of  the  ancient  constitution 
of  the  hundred  court  :  for  they  were  less  touched  than  the 
hundred  courts  themselves  by  general  legislation,  and  have 
preserved  their  constitution  in  greater  integrity.  In  the  courts 
of  the  Forest  of  Knaresborough  each  of  tlie  townships  or 
berewics  which  form  the  manor  of  tiie  forest  is  represented  by 
the  constable  and  four  men  ^ ;  from  these  the  jurors  of  the  leet 
are  chosen;  and  by  them  the  praepositus  or  grave,  and  the 

Kenilile,  C.  I),  iv.  200.  In  Domesday,  i.  2S0,  the  Countess  Godeva  is 
said  to  have  liatl  sac  and  hoc  in  tho  whole  wajientake  of  Newark. 

'  Kend>le,  V..  I),  iv.  206,  707.  The  jurisdiction  of  oi^lit  liundreds  and  a 
half  wan  (rrante<l  by  the  Baine  kin','  to  S.  KdiiiundV  iv.  243,  21;^; 

vi.  203.  'Die  giftH  of  hundreds  to  ¥Ay  and  J'eterlwrougii  by  Edyar,  ibid."iii. 
01,  9,?,  are  of  questionable  authenticity. 

'  Rjinks,  §  2. 

♦  Mon.  Angl.  i.  617.  So  in  Domrsday,  i.  87,  tho  men  of  Taunton  attend 
the  courts  of  the  bishop  of  Winchester,  '  profectio  in  exercitum  cum  liomin- 
ibua  episcopi.' 

'  Hargrove,  Hist,  of  Knaresborough  (ed.  1798),  pp.  44,  45. 
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bedell.      In  the  manor  of  Wakefield  the  representation  is 

by  the  constable  and  two  men,  just  as  in  1 1 8 1  in  the  half 

hundred  of  Chingford  in  Essex  the  tenants  of  St.  Paul's  were 

represented  by  the  reeve  and  two  men      There  is  no  ground 

for  connecting  the  hundred  with  the  tithing  of  frankpledge, 

other  than  tiie  right  of  the  former  to  view  the  frankpledges  in 

a  half-yearly  court.    In  the  ecclesiastical  system  the  hundred 

bore  the  same  relation  to  the  deanery  rural  as  the  township 

bore  to  the  parish :  but  the  deaneries  do  not  always  coincide 

geographically  with  the  hundreds. 

Interme-  48.  Between  the  hundred,  or  wapentake,  and  what  is  now 
diate  (livi-                        .     .            -i  i      i                  •             t         t  ■  • 

sions:  com-  the  suire,  it  is  possible  that  other  intermediate  divisions  may 

binatious  of                   ,           •    -k  i  •                   •             i        •  t  <■ 

hundreds,  at  an  early  period  nave  come  in  ;  answering  to  tiie  ridings  oi 
Yorkshire  and  Lincolnshire,  the  rapes  of  Sussex  and  the  lathes 
of  Kent.  If  this  were  the  case  they  may  have  had  courts  of 
their  own  as  is  the  case  with  the  lathe,  and  officers  of  their  own 
such  as  the  tithing-reeve  and  the  leide-reeve  who  occur  in  two 
manuscripts  of  the  so-called  laws  of  Henry  I  ^.  But  the  evidence 
of  such  arrangement  is  altogether  wanting.  The  association  of 
two,  three  or  more  hundreds  is  occasionally  mentioned  as  used 
for  the  purpose  of  witness',  a  custom  which  may  be  interpreted  as 
the  relic  of  some  more  symmetrical  arrangement,  but  is  more 
probably  a  mere  expedient  for  extending  the  application  of 
the  compurgatory  system.  All  the  intermediate  districts  which 
bear  the  name  of  shire  and  have  been  already  referred  to,  are 
of  too  late  formation  to  illustrate  this  supposition.  The  lathe 
system  in  Kent  answers  closely  to  that  of  the  hundred  elsewhere, 
and  all  the  existing  machinery  of  the  ridings,  save  the  name 
and  boundaries,  is  comparatively  modern  *. 

'  Hale,  Domeaday  of  St.  Paul's,  p.  144. 

'  Schiiiid,  Gesotze,  p.  663. 

'  Etheh-ed,  i.  I,  §  3  ;  Canute  ii.  30,  §  3.    Hist.  Ely,  pp.  473,  475,  479. 

'  Tlio  territorial  arrangcmentH  of  the  Domesday  hundreds  are  now  so 
niucli  cliatigcd  that  it  is  dangerous  to  f^eneraliso  from  them,  but  sonic  in- 
stances may  bo  given.  Buckingluimshire  in  Domesday  contained  eighteen 
hundreds  ;  these  are  now  condiiiied  into  five  hundreds  of  tliree  each, 
and  tliree  old  liundreds  which  also  liave  a  collective  name,  the  Chiltern 
Hundreds.  Tlie  arrangement  in  threes  may  be  as  old  as  the  navi]iletio 
referred  to  above  (p.  105).  Lancashire  and  Leicestershire,  which  Mr. 
llobertson  (Essays,  p.  120)  refers  to  as  retaining  the  ancient  division  into 
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The  name  scir  or  shire,  which  marks  the  division  imme-  The  sliire. 
diately  superior  to  the  hundred,  merely  means  a  subdivision  or 
share  of  a  larger  whole,  and  was  early  used  in  connexion  with 
an  official  name  to  designate  the  territorial  sphere  appointed  to 
the  particular  magistracy  denoted  by  that  name.  So  the  diocese 
was  the  bishop's  scire  ^,  and  the  stewardship  of  the  unjust  steward 
is  called  in  the  Anglo-Saxon  translation  of  the  Gospel  his  groef- 
scire^ :  and  we  have  seen  that  the  original  territorial  hun- 
dreds may  have  been  smaller  shires^.  The  historical  shires  or  Creation  of 
counties  owe  their  origin  to  different  causes*.  Kent  and  Sussex  shires, 
are  two  of  the  Heptarchic  kingdoms,  of  which  their  lathes  and 
rapes  are  perhaps  the  original  shires.  Kent  however  appears 
as  'Cantescyre'  as  early  as  the  reign  of  Athelstan*.  Essex, 
Middlesex  and  Surrey  are  also  ancient  kingdoms.  Norfolk  and 
Suffolk  are  the  two  divisions  of  East  Anglia,  representing 
possibly  the  two  'fylkis'  or  folks  into  which  the  Norsemen 
divided  their  province  ®,  or  possibly  the  two  dioceses  assigned  to 
Elmham  and  Dunwich  before  the  invasions  of  the  Danes.  Of 
the  Northumbrian  kingdom,  Yorkshire  is  the  only  one  of  the 
existing  subdivisions  which  dates  as  a  shire  before  the  Con- 
quest. Mercia,  during  its  existence  as  a  kingdom,  was  arranged 
into  five  regions  none  of  which  bore  the  name  of  shires  : 
Lindsey,  the  district  of  the  Lindisfari  and  diocese  of  Sidnacester  ; 
Hwiccia  the  diocese  of  Worcester  and  its  appendant  Magasse- 
tania ;  Mercia  proper  with  its  bishop  at  Lichfield  and  its  royal 
city  at  Tamworth  ;  Middle  Anglia  and  South  Anglia,  dependent 
ecclesiastically  on  Leicester  and  later  on  Dorchester.  These 
represent  the  early  settlements  out  of  which  the  Mercian  kingdom 
was  created  by  Penda  and  his  immediate  predecessors,  and  which 

six  hundreds  (above,  p.  loi  note  3),  have  been  somewhat  rearranged  since 
the  Domesday  Survey,  but  the  fact  may  go  in  sujiport  of  the  same  theory. 

■  15ede,  H.  K.  iii.  7.  &c.  kc.  (Alfred). 

"  Lindisfarnc  Gospels,  iii.  130;  S.  Luke  xvi.  2. 

'  AI)ovc,  [>p.  98,  loi. 

'  On  this  sec  I'algrave,  Commoiiwealtli,  pp.  116,  117  ;  Gneist,  Vcrwalt- 
ungsrocht,  i.  56,  57. 

'  Athelstan,  iii  :  'omnes  Cantcscyrae  lliaini possildy  only  a  late  trans- 
lation of  an  Anplo-Saxon  document. 

"  Ilobertson,  Hist.  Essays,  p.  1 20. 
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Shires  of  Were  arranged  as  dioceses  by  Theodore  before  their  several  nation- 
Mercia ;  ,    ,  ,  ~ 

auty  had  been  forgotten  ;  nor  were  they  rearranged  as  shires  and 

named  after  their  chief  towns  before  the  reconquest  of  Mercia  from 

the  Danes  under  Edward  the  Elder.  In  Wessex  however  the  divi- 

of  Wessex ;  sion  is  more  ancient;  Ini  speaks  of  the  Scirman ;  the  names  Hamp- 
tonscire,  Defnascire,  and  Bearrocscire  ^  appear  in  the  Anglo- 
Saxon  Chronicle  as  early  as  the  reign  ofEthelwulf,  side  by  side 
with  the  Dorssetas,  the  Wilssetas,  and  the  Sumerssetas.  As  the 
eailiest  possible  date  of  the  chronicle  is  the  age  of  Alfred,  it  is 
not  impossible  that  the  arrangement  may  be  due  to  that  king- : 
but  it  is  probably  much  earlier,  and  determined  by  the  divisions 
of  the  early  settlements  of  the  West  Saxons,  or  their  successive 
conquests.  The  terminology  was  not  however  general  in  the 
time  of  Bede,  who  knew  only  the  larger  provinces  of  Mercia  as 
regiones,  msegths  or  settlements  of  kindred  tribes,  and  those  of 
Wessex  as  dioceses.  The  arrangement  of  the  whole  kingdom  in 
shires  is  of  course  a  work  which  could  not  be  completed  until 
it  was  permanently  united  under  Edgar ;  and  the  existing  sub- 
divisions of  Southern  England  are  all  traceable  back  to  his  day  at 

of  North-  the  latest.  The  Northern  counties  have  undergone  some  changes 
since  the  Conquest,  although  the  new  lines  have  been  drawn  on 
older  landmarks  :  Durham  is  the  county  palatine  of  the  Con- 
queror's minister,  formed  out  of  the  patrimony  of  St.  Cuthbert ; 
Lancashire  was  formed  in  the  twelfth  century  by  joining  the 
Mercian  lands  between  E,ibble  and  Mersey  with  the  northern 
hundreds,  which  in  Domesday  were  reckoned  to  the  West  Riding 
of  Yorkshire;  Cumberland  is  the  English  share  of  the  old  Cum- 
brian or  Strathclyde  kingdom  ;  Northumberland  and  Westmore- 
land are  the  remnants  of  Noi'thurabria  and  the  Cumbrian  frontier, 
appropriated  ecclesiastically  to  Durham  or  York,  and  temporally 
to  Appleby  and  Newcastle. 

The  constitutional  machinery  of  the  shire  thus  represents 
either  the  national  organisation  of  the  several  divisions  created 
by  West  Saxon  conquest ;  or  that  of  the  early  settlements  which 

'  Chron.  Sax.  A.n.  851,  860. 

'  Gncist,  VorwaltungHrccht,  i.  56,  considers  A.D.  880  as  the  most  probable 
date,  and  inclineti  to  connect  the  division  with  the  treaty  arrangements  of 
Alfred  and  Guthrum. 
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united  in  the  Mercian  kingdom,  as  it  advanced  westwards ;  or 
the  rearrangement  by  the  West  Saxon  dynasty  of  the  whole  of 
England  on  tiie  principles  already  at  work  in  its  own  shires. 
A  shire  system  had  been  at  work  in  Wessex  as  early  as  the 
reign  of  Ini^.    Whether,  before  the  name  of  shire  was  intro-  Question  as 

"      _  _  .  to  an  earlier 

duced  into  Mercia,  the  several  maesfths  or  regions  bore  any  com-  name  for 
,    .       .  ,  ,         ^  ...     the  shire, 

raon  designation,  such  as  that  of  gau,  must  remain  in  entire 

obscurity.    There  is  extant  a  list  of  thirty-four  divisions  of 

England,  gathered  out  of  Bede  and  perhaps  other  sources  now 

lost,  and  recording  the  number  of  hides  contained  in  each ;  the 

termination  'ga'  which  is  found  here,  in  some  cases,  may  be  the 

German  '  gau ' ;  but  the  age  and  value  of  the  document  are  very 

uncertain,  and  the  divisions  as  a  rule  do  not  con-espond  with 

the  historical  shires  ^ 

Each  shire  contained  a  number  of  hundreds,  so  various  how-  Number  of 
ever  that  it  seems  almost  impossible  to  suppose  that  in  any  case  the  shire, 
it  was  arranged  on  a  numerical  principle;  although,  as  each 
three  hundreds  had  to  supply  a  ship,  the  number  of  hundreds 
in  each  of  the  later  constituted  shires  might  be  expected  to  be 
a  multiple  of  three.    The  organisation  of  the  shire  was  of  much 
the  same  character  as  that  of  the  hundred,  but  it  was  ruled  by 
an  ealdorman  as  well  as  by  a  gerefa,  and  in  some  other  respects  Officers  and 
bore  evidence  of  its  previous  existence  as  an  independent  unity,  shire.* 
Its  gemot  was  not  only  the  scir-geraot  but  the  folc-gemot^  also, 
the  assembly  of  the  people ;  its  ealdorman  commanded  not 
merely  the  military  force  of  the  hundreds,  but  the  lords  of  the 
francliiscs  and  the  church  vassals  with  their  men.    Its  gerefa 
or  sheriff  collected  the  fiscal  as  well  as  the  local  imposts.  Its 
ealdorman  was  one  of  tlie  king's  witan. 

49.  The  ealdorman,  the  princeps  of  Tacitus,  and  princeps*,  or 

'  The  scir-man  is  Bpoken  of  as  the  prcfiident  of  a  court,  Ini,  §  8 ;  the 
ealdorman  may  foi-fuit  liis  sciV,  ibid.  §  39  ;  and  the  dependent  is  forbidden 
to  witlidraw  frotn  hirt  lord  into  ani>th(;r  scir,  ibid.  §  36. 

"  (i.ile,  Rer.  -Vngl.  ScriptorcH,  xv.  748  ;  Kenible,  Saxons,  i.  81,  8a  ;  two 
of  the  ga's  are  Noxga-|,'a  and  Olitga-ga. 

'  Alfred,  38,  §  1  ;  Athel.stan,  ii.  §  12  ;  v.  i,  §  i ;  Ethelred,  v.  §  13  ;  vi. 
§  22. 

•  Ealdorman  stands  for  j>rincept,  Bede,  H.  E.  iii.  15;  and,  generally,  for 
optimoB,  iii.  30;  tor subregulue,  iv.  i  a  j  {orsatrapa,  v.  10  ;  for  dux,  iv.  13,  15. 


112 


Constitntioml  History. 


[chap. 


The  ealdor- 
man. 


Nominated 
by  the  king 
and  witan. 


Hereditary 
succession. 


The  ealdor- 
man  ad- 
ministered 
several 
shires. 


satrapa,  or  subregulus  of  Bede,  the  dux  of  the  Latin  chroniclers 
and  the  comes  of  the  Normans,  was  originally  elected  in  the 
general  assembly  of  the  nation,  and  down  to  the  Norman  Con- 
quest, even  when  hereditaiy  succession  had  become  almost  the 
rule,  his  nomination  required  the  consent  of  the  king  and  the 
witenageniot.  There  is  no  reason  to  suppose  that  he  was  ever 
elected  by  the  body  over  which  he  was  to  rule  \  although  some 
form  of  acceptance  by  the  shire  may  not  improbably  have  been 
gone  through.  The  hereditary  jirinciple  appears  however  in 
the  early  days  of  the  kingdom  as  well  as  in  those  of  Edward  the 
Confessor ;  in  the  case  of  an  under-kingdom  being  annexed  to 
a  greater,  the  old  royal  dynasty  seems  to  have  continued  to 
hand  down  its  delegated  authority  from  father  to  son.  The 
under-kings  of  Hwiccia  thus  continued  to  act  as  ealdormen 
under  Mercia  for  a  centuiy;  and  the  ealdormanship  of  the 
Gyrwas  ^  or  fen-countrymen  seems  likewise  to  have  been  here- 
ditary. The  title  of  ealdorman  is  thus  much  older  than  the 
existing  division  of  shii-es,  nor  was  it  ever  the  rule  for  every 
shire  to  have  an  ealdorman  to  itself  as  it  had  its  sheriff.  The 
ealdormanship  of  Mercia  comprised  a  very  large  portion  of 
the  Mercian  kingdom  ;  Wessex  in  the  reign  of  Ethelred  was 
arranged  under  two  ealdormen  ^.    But  each  shire  was  under  an 


Tlie  first  writer  who  uses  '  comes '  as  equivalent  to  ealdorman  is  Asser,  and 
tlie  fact  has  been  used  as  an  argument  against  the  genuineness  of  his 
book.    It  occurs  however  in  some  of  the  questionable  charters  of  Ethelwulf 
apparently  in  the  same  sense.    Kemble,  C.  D.  ii.  50;  v.  97. 
'  Gneist,  Verwaltungsrecht,  i.  76. 

*  Bede,  H.  E.  iii.  20,  iv.  19  ;  Hugo  Candidus  (Spar'.:e,  p.  2)  ;  Felix,  Vita 
S.  Guthlac ;  Mabillon,  Acta  Sanctorum,  iii.  260. 

'  On  this  point  Mr.  Eobertson's  essay  on  the  '  King's  kin  '  (Essays,  pp. 
177-189)  is  highly  instructive  and  suggestive.  He  argues  that  the  great 
ealdordom  of  Mercia  subsisted  until  the  banishment  of  Elfric  the  child  in 
985,  and  that  of  East  Anglia  until  the  death  of  Ethelvvin  in  992,  after 
which  they  were  administered  by  high-reeves  under  the  king  until  Canute 
reconstituted  them.  Wessex  he  regards  as  divided  into  two  groat  ealdor- 
doms,  that  of  the  western  and  that  of  the  central  provinces ;  which,  with 
Kent  under  archbishop  Sigeric,  made  a  threefold  division  of  the  south  of 
England.  These,  with  Essex  and  Northumbria,  would  make  up. seven  great 
territorial  magistracies.  But  Sussex  had  an  ealdorman  as  late  as  98 2,  and 
the  arrangements  are  so  short-lived  that  it  is  inqiossible  to  regard  them  as 
parts  of  a  j)ermanent  methodical  system.  And  the  same  may  be  said  even 
of  Canute's  fourfold  division. 
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ealdorman,  who  sat  with  the  sheriff  and  bishop  in  the  folkmoot, 
received  a  third  part  of  the  profits  of  the  jurisdiction  and  com- 
manded the  military  force  of  the  whole  division.  From  the 
latter  character  he  derived  the  name  of  heretoga  leader  of  the 
host  (here),  or  dux,  which  is  occasionally  given  him  in  charters. 

Tiie  sheriff  or  scir-gerefa,  the  scir-man  of  the  laws  of  Ini  ^,  The  sheriir. 
was  the  king's  steward  and  judicial  president  of  the  shire,  the 
administrator  of  the  royal  demesne  and  executor  of  the  law. 
His  sphere  of  jurisdiction  was  distinctly  a  single  shire,  although 
after  the  Conquest  for  a  long  period  the  shires  were  adminis- 
tered in  pairs.  It  is  probable  on  early  analogy  that  the  gerefa 
was  chosen  in  the  folkmoot ;  but  there  is  no  proof  that  within 
historical  times  this  was  the  case  *,  although  the  constitutional- 
ists of  the  thirteenth  century  attempted  to  assert  it  as  a  right, 
and  it  was  for  a  few  years  conceded  by  the  crown.  As  a  rule 
he  was,  as  a  royal  officer,  nominated  by  the  king ;  the  ealdor- 
man, as  a  national  one,  by  the  king  and  witan.  The  sheriff 
as  well  as  the  ealdorman,  was  entitled  to  a  share  of  the  profits 
of  administration,  and  possibly  had  in  some  cases  an  endowment 
in  land  °. 

'  The  third  penny  of  the  county  appears  from  Domesday  (i.  I,  26,  203, 
246,  252,  280,  298,  336)  to  have  been  paid  to  the  earl  in  the  time  of  Edward 
the  Confesfsor;  Ellis,  Introd.  to  Domesday,  i.  167,  168.  Compare  the  share 
of  the  count  in  the  ('apitulai-y  of  a.D.  783  ;  one  third  to  the  count,  two 
thirds  to  the  palace,  Waitz,  D.  V.  G.  ii.  628  ;  iv.  145. 

^  Elfhere,  ealdorman  of  Mercia  under  Edgar,  is  called  heretoga,  Cod. 
Dipl.  ii.  383  ;  iii.  5,  49,  159,  259  sq.  His  sou  Klfric  is  called  ealdorman. 
See  Kemble,  Saxons,  ii.  126;  Freeman,  Norm.  Conq.  i.  581. 

'  Scirman,  Ini,  §  8  ;  Ethelwin  is  scirman  in  Kent  under  Canute,  Kembh^, 
C.  D.  iv.  9.  Sec  also  iv.  304  ;  Leofric,  scires-man,  iv.  267  ;  and  Wulfsi 
priest,  the  shire-inan,  vi.  127.  Pontius  Pilate  is  scirman  of  Judaea,  St. 
Luke  iii.  i.  The  word  used  in  the  laws  is  generally  gerefa  simply  :  scir- 
gerefa  however  is  found  in  charters,  Kemble,  C.  D.  iv.  10,  where  Ethel- 
win,  the  scirman  in  Kent,  is  called  scir-gerefa;  also  iv.  ,';4,  201,  &c.  &c. 
ITie  Latin  word  is  generally  pracpositus  or  ])raefectus.  Ethelwerd  (INL  11. H. 
p.  509)  calls  the  sheriff  of  Dorset  cxitrlor  in  A.D.  787.    See  above,  p.  82. 

*  The  statement  of  the  chapter  '  dc  heretochiis'  in  the  so-called  laws  of 
Edward  the  Confessor,  is  a  fabrication  of  the  thirteenth  century  at  the 
earliest,  Schniid,  Gesct/e,  ]>.  510.     See  Gneist,  Verwaltungsr.  i.  78. 

"  Such  was  the  war(li)enny  paid  in  Catiibridgcshire,  J)omesd.  i.  190  ;  tho 
allowances  made  to  the  sheriff  of  Wilts,  in  kind,  are  enumerated  in  vol.  i. 
69;  and  he  also  had  rights  in  reveland,  which  possibly  were  atta'died  to 
his  ofhce.  llevdand  is  mentioned  also  in  Herefordshire,  Domcsd.  i.  I'Jf), 
181  ;  Ellis,  Introd.  to  Domesd.  i.  168,  231;  Allen,  Prerog.  j).  214.  The 
sherift'of  Slih-o])8hire  had  the  third  penny  of  the  town  of  Shrewsbury,  ibid.  i. 
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The  system  of  double  administration  by  a  national  leader  and 
a  royal  steward,  although  common  to  the  early  Germanic  con- 
stitutions, the  Frank,  the  Gothic  and  the  Lombard,  is  in  its 
later  form  almost  peculiar  to  England.  In  the  later  Frank 
kingdom  the  graf,  who  now  stood  in  the  place  of  the  national 
as  well  as  the  royal  officers  of  early  days,  exercised  the  functions 
of  both  in  immediate  dependence  on  the  king  ^ ;  and  iu  medieval 
Gennany,  where  the  title  of  duke  or  herzog  presents  some 
analogy  with  that  of  the  ealdorman,  he  is  rather  a  national  prince 
than  an  imperial  officer  :  every  attempt  made  by  the  central 
authority  to  assert  its  power  through  counts  or  counts-palatine, 
ending  in  the  foundation  of  new  hereditary  principalities, 
either  coordinate  with  or  subordinate  to  the  dukes,  but  in 
both  cases  equally  neglectful  of  any  duties  to  the  emperor. 
In  England,  on  the  contrary,  the  sheriffdom  as  a  rule  never 
became  hereditary,  and  after  the  Norman  Conquest,  under 
the  changed  title  or  translation  of  vice-comes  ^,  it  was  used  by 
the  kings  as  a  means  of  ousting  or  preventing  the  creation  of 
any  feudal  rule  such  as  that  of  the  counts  and  dukes  of  the  con- 
tinent. The  history  of  the  sheriffdom  is  thus  one  of  the  most 
important  departments  of  Constitutional  History. 

50.  The  sheriff  held  the  shiremoot,  according  to  Edgar's  law, 
twice  in  the  year  ^.  Although  the  ealdorman  and  bishoji  sat  in 
it  to  declare  the  law  secular  and  spiritual,  the  sheriff  was  the 
constituting  officer  *.  The  suitors  were  the  same  as  those  of 
the  hundred  court :  all  lords  of  lands  ^  all  public  officers,  and 
from  every  township  the  reeve  and  four  men     The  latter  point, 

252.  In  Surrey  were  three  manors  from  which  the  sheriff  had  £7,  'de  eo 
quod  impendit  eis  adjutorium  cum  opus  habent,'  Domesd.  i.  30.  See 
above,  p.  102,  note  2. 

'  Waitz,  D.  V.G.  ii.  363.    Sohm,  Fr.  R.  G.  V.  i.  156-181,  463-472. 

^  Viceciomes  occurs  as  the  Latin  word  for  slieriff  in  Canute's  letter  t^> 
the  bishoj)9,  given  by  Florence  of  Worcester  :  but  this  is  clearly  a  traiisljC- 
tion  of  Norman  date.  '  Edgar,  iii.  §  3  ;  Select  Charters,  p.  70. 

*  Hallam,  M.  A.  ii.  283  ;  Kemble,  Saxons,  ii.  158,  159. 

"  Called  in  this  aspect  scir-thegiis,  Kemble,  C.  D.  vi.  198:  iv.  170; 
Saxons,  ii.  234,  235.  Kemble  contends,  and  with  good  reason,  that  these 
scir-thegns  are  not  nccess.arily  king's  thegiis.  It  may  be  aihled  that  there 
is  no  reason  to  regard  them  as  all  possessed  of  five  hides  of  land,  very  many 
of  the  thegns  of  Domesday  having  far  less.   See  too  Gnoist,  Verwaltgsr.  i.  37. 

•  Comi)are  the  following  jjassages  from  Domesday :  in  Archenefield,  i. 
1 79>  '  Si  vicecomes  evocat  eos  ad  siremot,  meliorcs  ex  eis,  vi  aut  vii,  vadunt 
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left  questionable  in  the  laws,  is  pi'oved  by  the  later  practice.  AMendance 
In  the  county  courts  of  the  reign  of  Heuiy  III,  the  reeve  and  and  four 
four  men  took  part  in  matters  of  election,  of  arming  and  of 
assessment ;  and  in  the  reign  of  Edward  I  the  Kentish  horhs- 
ealdor  and  his  four  fellows  represented  each  towuship  in  the 
court  of  the  itinerant  justices,  itself  a  form  of  the  county  court. 
Every  one  on  his  way  to  and  from  the  gemot  was  under  the 
special  protection  of  the  law. 

Here  again  the  suitors  were  the  judges ;  but  the  twelve  The  twelve 
senior  thegns  appear  in  the  county  court  as  well  as  m  the 
hundred*,  and,  on  the  institution  of  the  grand-jury,  present  the 
report  of  the  hundred".  Thus  limited,  the  authority  of  the  sheriff 
was  rather  that  of  a  chairman  or  moderator  than  that  of  a  judge. 
The  duty  of  seeing  the  law  executed  devolved  upon  him,  and  in 
fiscal  as  well  as  judicial  matters  he  exercised  a  good  deal  of 
somewhat  irresponsible  power. 

Besides  the  judicial  power  of  the  shiremoot,  which,  like  the  Vestipos  of 
hundred,  was  competent  to  declare  folkright  in  every  suit',  LrtionVn  the 
some  shadow  of  legislative  authority  seems  to  have  remained  to 
it  in  the  time  of  Athelstan,  when  the  bishops  of  Kent  and  all 
the  thegns,  eorl  and  ceorl^,  of  Cantescyre,  declared  to  him  in 
their  gemot  at  Faversham,  their  acceptance  of  the  measures 
taken  for  the  maintenance  of  the  peace  in  the  recent  witena- 

cum  60.  Qui  vocatus  non  vadit  dat  ii  solidos  aut  unum  bovera  regi,  et  qui 
de  hundret  remanet,  tantundem  persolvit.'  In  the  city  of  Hereford,  '  qui 
equum  habebat  ter  in  anno  pergebat  cum  vicecomito  ad  placita  et  ad  hun- 
dret.' Ibid.  In  Derby  hundred  (inter  Ribble  et  Merse),  'Si  de  hundredo 
remanehat  aut  non  ibat  ad  placitum  ubi  praepositus  jubebat,  per  v  solidos 
eniendabat.'  Il)id.  i.  269.  Tlie  participation  of  ceorls  in  the  shiremoot  is 
mentioned  in  a  cliartcr  of  Canute,  Cod.  Dipl.  iv.  11,  and  illustrated  by  the 
direction  of  writs  to  all  thegns  of  the  shire  twelf-hynd  or  twy-hynd. 

'  Compare  the  direction  of  Lewis  the  Pious  in  a.D.  819,  that  every  graf 
should  attend  the  general  f)lacita  witli  twelve  scabini,  or,  if  there  were  not 
so  many,  the  number  should  lie  made  up  from  the  best  men  of  the  county. 
See  Savigny,  i.  348  ;  VVaitz,  D.  V.  O.  iv.  sq.  The  appearance  of  the  senior 
thegns  in  the  shiremoot  is  mentioned  in  Cod.  Dipl.  iv.  137. 

'  Select  Charters,  pp.  137,  251. 

'  But  with  a  restriction  of  appeal  until  the  lower  court  had  failed  to  do 
justice.  In  the  same  way  the  shiremoot  intercepted  all  ai)])eal8  to  the 
king.  Ilallam,  M.  A.  ii.  285.  Wills  are  fretpiently  attested  by  it,  e.g. 
Kemble,  C.  I),  vi.  198.  Other  acts  done  before  the  shire  will  be  found  in 
Cod.  Dipl.  iv.  117,  137,  138,  234;  iii.  292. 

•  ComitoB  et  villani,  Athelstan,  iii.  148  ;  Kemble,  Saxons,  ii.  233,  234  ; 
Hallam,  M.  A.  ii.  376;  I'ali^rave,  Commonwealth,  p.  637. 

I  2 


ii6 


Constitutional  History. 


[chap. 


gemot  of  Greatley.  la  this  we  may  trace  a  recognition  of  the 
importance  of  the  popular  reception  of  a  law',  which  induced 
Charles  the  Great  to  ask  the  consent  of  the  mallus  to  the  capi- 
tularies which  he  had  drawn  up^,  and  which  appears  in  England 
in  the  measures  taken  for  the  publication  and  preservation  of 
Magna  Carta. 

Evidence  of     The  institution  of  the  shiremoot  in  England  is  not  paralleled 

the  ancient  ■    -i  .1         •    .  ■      n      1   i  •  i 

nationality   by  any  Similar  arrangement  in  the  primitive  r  rank  kingdom,  m 

which  the  hundred  court  or  mallus  admits  of  no  appeal,  except 
to  the  judgment  of  the  king  ^.  This  point  further  illustrates  the 
theory  that  in  the  shiremoot,  as  a  folkmoot,  we  have  a  monument 
of  the  original  independence  of  the  population  which  it  repre- 
sents. If  the  shire  be  the  ancient  under-kingdom,  or  the  district 
whose  administrative  system  is  created  in  imitation  of  that  of  the 
under-kingdom,  the  shiremoot  is  the  folkmoot  in  a  double  sense, 
not  merely  the  popular  court  of  the  district,  but  the  chief  council 
of  the  ancient  nation  who  possessed  that  district  in  independ- 
ence, the  witenagemot  of  the  pre-heptarchic  kingdom.  Such  a 
theory  would  imply  the  much  greater  preponderance  of  popular 
liberties  in  the  earlier  system,  for  the  shiremoot  is  a  represen- 
tative assembly,  which  the  historical  witenagemot  is  not ;  and 
this  is,  indeed  natural,  for  the  smaller  the  size  of  the  districts 
and  the  more  nearly  equal  the  condition  of  the  landowners  or 
sharers  in  the  common  laud,  the  more  easy  it  would  be  to  as- 
semble the  nation,  and  so  much  the  less  danger  of  the  supreme 
authority  falling  into  the  hands  of  the  king  and  the  magistrates 
without  reference  to  the  national  voice.  But  this  can  only  be 
matter  of  conjecture, 
^'shlre'^  Under  the  late  shire-system,  before  as  after  the  Conquest, 
the  shire  was  a  unit  for  purposes  of  rating.  Each  shire  was 
bound  to  furnish  ships  in  proportion  to  its  number  of  hun- 
dreds'*, and  from  the  produce  of  what  had  been  the  folklaud 

'  KemWe,  Saxons,  ii.  238.  ^  Waitz,  D.  V.  G.  iii.  506-510. 

'  See  Waitz,  ]).  V.fi.  ii.  494.  It  -was  however  usual  among  the  Bava- 
rians anil,  at  a  later  period,  general. 

^  Chron.  Sax.  A. I).  looS  ;  vk-ith  Earle's  note,  pp.  336,  337:  see  above, 
p.  105.  Hence  Archbi.shop  Elfric  leaves  a  .ship  to  the  people  of  Kent  au<l 
another  to  Wiltshire,  Kemble,  C.  D.  iii.  352. 
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contained  iu  it,  to  pay  a  composition  for  the  feonn-fultum,  Composition 

'        >■   •/  ^  _  _  _  'for  military 

or  sustentation,  of  the  king      The  military  contingents  of  the  service. 

shire  were  also  made  a  matter  of  composition,  the  number  of 
fighting  men  furnished  for  tlie  fyrd  being  often  much  smaller 
than  the  number  of  hides  which  furnished  them^  Whether 
these  compositions  were,  as  in  the  case  of  the  churches,  a  matter 
of  privilege,  can  scarcely  be  determined  in  the  almost  entire 
deficiency  of  secular  charters  before  the  Norman  Conquest.  It 
is  however  probable  from  Domesday  that  long  before  that  event 
the  shires  had  been  allowed  to  acquit  themselves  of  several  of 
these  duties  by  paying  fixed  sums  or  fui"nishiug  fixed  contin- 
gents, answering  in  some  measure  to  the  firms,  ferms  or  farms 
for  which  the  sheriffs  were  liable. 

In  ecclesiastical  matters  the  shire  had  the  same  indefinite  The  shire 

ecclesiasti- 

status  which  belonged  to  the  hundred  :  the  archdeaconries,  as  cally. 

geographical  divisions,  do  not  occur  earlier  than  the  twelfth 

century.    At  that  time  the  archdeacons,  who  had  been  ministers 

of  the  bi.shop  in  all  parts  of  the  diocese  alike,  received  each  his 

own  district,  which  in  most  cases  coincided  with  the  county. 

The  system  adopted  by  Edgar  and  Ethelred  of  combining  the  Combina- 

government  of  a  whole  cluster  of  shires  in  the  hands  of  a  single  several 

11  •  1  .  1  .     ...      shires  under 

ealuorman,  is  so  nearly  contemporary  with  the  general  institu-  an  ealdor- 

tion  of  a  shire-system  for  all  England,  that  it  can  scarcely  be 
determined  wliether  it  is  an  exceptional  departure  from,  or  a 
stage  in,  the  development  of  the  new  rule.  Until  the  shire- 
system  was  made  uniform,  it  is  quite  possible  that  the  witena- 
gemots  of  the  heptarchic  kingdoms  may  have  continued  to 
exist  ^.     But  after  that  organisation  was  completed,  though  one 

'  Tlie  county  of  Oxford  puid  firm  of  tliree  niglits,  or  150/.  That  of 
W.n-wick  paid  65Z.  and  36  se.xtarics  of  honey,  JJoiuesday,  i.  154,  isS. 
Northamptonshire  paid  firm  of  three  ni!,ditH,  ibid.  i.  219.  Many  other 
inHtances  are  a<lduced  by  Ellis,  Introd.  to  Doniesd.  i.  261,  262. 

'  In  BerkHhiro  one  man  went  for  each  five  hide.H,  each  hide  p.ayiiiLT  four 
BhillingH  for  his  maintenance.  The  whole  city  of  Exetor  furnished  only  the 
service  of  five  hides.  Oxford  sent  twenty  burgesses  to  icpresent  .all  the  rest; 
LeiccHter  Bent  twelve,  an<l,  if  the  king  w.is  going  to  sra,  funiislied  four 
horses  to  convey  arms  to  the  fleet.  Domesday,  i.  56,  100,  15.J,  230.  War- 
wick sent  ten,  Ibid.  i.  238  ;  Wilton  one  man  for  five  hides,  ibid.  i.  64. 

'  The  cliarters  of  ICthelred,  ealdorman  of  Mercia  under  Alfreil,  arc  gene- 
rally attested  by  Mercian  bishops  only,  and  therefore  very  probably  issued 
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The  great    ealdorman  might  govern  and  lead  to  battle  the  forces  of  several 

earldoms  do  ^     ■,    -,  p  ^  ■    •     •  f  • 

not  involve   shires,  he  had  no  general  court  or  gemot  oi  bis  jurisdiction  :  the 

ji  n6w  or-   

jranization  of  ealdorman  of  the  "Western  jjrovinces  would  take  his  seat  in  the 
moot.  folkmoot  of  Devonshire  and  Cornwall,  but  would  not  have  a 
united  council  for  the  two.  Nor  is  there  any  reason  to  sujipose 
that  after  Canute  had  divided  the  whole  realm  into  four  earl- 
doms, any  such  provincial  witenagemots  followed  the  institution. 
The  royal  wi'its  are  directed  to  the  bishop  and  earl  and  sheriff 
of  each  shire,  although  both  bishop  and  earl  presided  over 
many  such  shires.  Whether  any  subordinate  oflBcer  took  in  the 
shire  the  place  of  these  powerful  earls  and  ealdormen,  or  whether, 
if  it  were  so,  he  also  bore  the  title  of  ealdorman,  can  scarcely  be 
determined  from  our  existing  materials.  On  the  one  hand  there 
is  no  distinct  mention  of  such  official  :  on  the  other  hand  the 
use  of  the  word  ealdorman  was  becoming  very  different  from 
what  it  had  been  ;  it  was  superseded  in  the  higher  ranks  of 
organisation  by  the  title  of  earl,  and  in  the  lower  was  acquiring, 
or  returning  to,  the  primary  and  loose  meaning  of  a  head-man, 
in  which  it  could  be  applied  to  almost  any  local  officer.  But 
however  this  may  have  been,  there  was  no  intermediate  organ- 
isation between  the  shire  with  its  folkmoot  and  the  central  one 
of  the  kingdom  with  its  witenagemot. 

in  Mercian  witenagemots.  Cod.  Dipl.  ii.  107,  112;  v.  136,  134,  140.  In  the 
last  case  Ethelred  states  that  he  has  summoned  to  Gloucester  '  ?elle  Mercna 
weotan  ....  bisceopas  and  aldermen  and  alle  his  duguthe,'  and  that  with 
King  Alfred's  witness  and  leave.  See  also  Cod.  Dipl.  v.  143,  154.  There 
are  also  charters  of  Edgar  drawn  up  whilst  he  was  king  of  the  Mercians 
only,  and  attested  by  the  Mercian  witan ;  Cod.  Dipl.  ii.  348,  358.  The 
charters  of  the  kings  of  the  West  Saxon  dynasty  are  of  course  often  attested 
by  the  West  Sa.xon  witan  only.  See  Gneist,  Verwaltg.sr.  i.  48.  An  East 
Anglian  witenagemot  of  a.d.  1004  is  spoken  of  in  the  Chronicle,  which  may 
or  may  not  have  been  a  folkmoot ;  for  East  Anglia,  like  Kent,  was  only  one 
administrative  division.    See  Freeman,  Norm.  Conq.  i.  102. 
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51.  The  civitas  or  popul  us  of  Tacitus,  the  union  of  several  The  supreme 
•  •    •     A      1    c.  1  •  •  1-1  1  -i   assembly  of 

pagi,  IS  in  Anglo-oaxon  histoiy  the  rice,  or  kingdom ;  and  its  the  king- 
council,  the  concilium  principuin,  is  the  witenagemot  or  assem- 
bly of  the  wise.  This  is  the  supreme  council  of  the  nation, 
whether  the  nation  be  Kent  or  Mercia  as  in  the  earlier,  or  the 
whole  gens  Aiiglorum  ct  Saxonum,  as  in  the  later  history.  The 
character  of  the  national  council  testifies  to  its  history  as  a  later 
development  than  the  lower  courts,  and  as  a  consequence  of  the 
institution  of  royalty.  The  folkmoot,  or  popular  assembly  of 
the  shire,  is  a  representative  body  to  a  certain  extent  :  it  is 
attended  by  the  representatives  of  the  hundreds  and  townships, 
and  has  a  representative  body  of  witnesses  to  give  validity  to 
the  acts  that  are  executed  in  it.  If  each  shire  represented  a 
c()ra[)lete  kingdom,  the  shirenioot  would  give  a  complete  repre- 
sentative system  existing  in  each  kinirdom.  But  as  the  small  The  witena- 
,  .      ,  ,        ,  °  gemot  not 

kingdoms  coalesced  or  were  united  by  conquest,  it  docs  not  seem  afolkmooi. 

to  have  been  thought  necessary  to  extend  the  system  ;  the  coun- 
cil of  the  aggregated  state  is  not  a  folkmoot  but  a  witenagemot. 
In  those  early  kingdoms  again,  which  were  identical  with  the 
later  shires,  Kent  for  instance,  it  might  be  expected  that  we 
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should  find  two  central  councils,  the  folkmoot  or  council  of  the 
people  of  Kent,  and  the  witenagemot  or  council  of  the  cliiefs, 
Question  as  answering  to  the  greater  and  narrower  assemblies  of  the  plehs 
existence  of  and  of  the  princijKS  in  the  Germania.    It  is  by  no  means  im- 
aiid  witena-  probable  that  such  was  the  case  ;  but  as  our  knowledge  on  the 
fremot.        subject  is  derived  from  the  charters  attested  by  these  assemblies, 
or  issued  with  their  consent,  and  as  the  consent  of  the  witan  only 
was  necessary  for  the  transfers  of  land,  we  liave  not  the  docu- 
mentary evidence  that  would  suffice  for  proof.    We  have  many 
charters  issued  in  witenagemots  under  the  kings  of  Kent ;  but 
the  only  document  issiied  by  a  folkmoot  of  Kent  belongs  to  a  date 
A\'hen  it  had  long  been  without  a  king\    The  customs,  however, 
of  the  folkmoot  are  so  common  and  so  ancient,  that  they  afford 
a  strong  presumption  of  their  universality ;  so  that  Kent  and 
Sussex,  and  perhaps  Essex  and  East  Anglia,  maybe  fairly  supposed 
to  have  had  the  two  regular  assemblies  in  primitive  simplicity  as 
long  as  they  continued  independent With  regard  to  Wessex 
and  Mercia,  which  were  aggregations  of  smaller  states,  no 
such  hypothesis  will  hold  good.    There  is  no  probability  that  a 
IMercian  king  would  introduce  a  new  constitution  into  the  or- 
ganisation of  his  kingdom.  It  was  enough  that  the  Hwiccians,  or 
Hecanians,  or  Magassetanians  had  their  folkmoot,  without  the 
Mercians  having  one  too ;  and  it  was  enough  for  tlie  king,  as 
ruler  of  Mercia,  to  have  his  witenagemot  without  continuing  to 
hold  similar  gatherings  as  overloi'd  of  Hwiccia  and  the  associated 
districts.     The  folkmoot  was  left  to  the  shire,  tlic  witenagemot 
was  gathered  round  the  king. 
Question  as      Yet  even  in  the  seven  kingdoms,  even  in  the  united  kingdom, 
theriniTof    when  there  was  a  general  summons  to  the  host,  some  concentra- 
nioots'iil      *iou  of  the  armed  folkmoots  must  have  taken  place.    For  the 
promulgation  of  the  laws  also,  at  least  in  the  period  before  Alfred, 
the  national  assembly  must  have  comprised  a  much  wider  class 

'  Atliclstan,  iii  :  '  Kavissinie,  Episcopi  tui  de  Kancia  et  omnes  Cantescyrae 
tliaini,  coniites  et  villani.'  See  Kemble's  comment,  Saxons,  ii.  234,  235  : 
Hallam,  M.  A.  ii.  377. 

See  Gneist,  Vorwaltungsrecht,  i.  43,  who  seems  to  take  a  contrary  view, 
and  regards  the  witenagemot  and  folkmoot  of  the  small  kingdoms  as  iden- 
tical.   ]5uth  views  are  of  course  conjectural. 
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than  the  witan  i.    On  great  occasions  too,  coronations  and  the  General  ga- 
°  theringsof 
like,  durinff  the  history  of  the  later  West  Saxon  dynasty*,  or  the  nation  at 

'  f  P  •  1    •        .  "^1  thewiteim- 

on  the  sudden  emergency  of  a  Danish  invasion,  or  for  the  re-  gemot, 

ception  of  Canute's  promulgation  of  Edgar's  laws^,  we  must 
understand  the  witenagemot  to  have  been  attended  by  a  con- 
course of  people  whose  voices  could  be  raised  in  applause  or 
in  resistance  to  the  proposals  of  the  chiefs*.  But  that  such 
gatherings  shared  in  any  way  the  constitutional  powers  of  the 
witan,  that  they  were  organised  in  any  way  corresponding  to  not^orgau- 
tlie  machinery  of  the  folkmoot,  that  they  had  any  representative  presentative. 
character  in  the  modern  sense,  as  having  full  powers  to  act  on 
behalf  of  constituents,  that  they  shared  the  judicial  work,  or 
except  by  applause  and  hooting  influenced  in  any  way  the 
decision  of  the  chiefs,  there  is  no  evidence  whatever.  They 
might,  by  an  easy  and  welcome  fiction,  be  considered  as  repre- 
senting the  nation,  although  they  were  really  the  mere  retainers 
of  the  nobles  or  the  inhabitants  of  the  neighbouring  villages. 

So  long  as  the  heptarchic  kingdoms  lasted,  each  having  its  The  eecle- 
own  witenagemot,  there  was  no  attempt  at  general  organisation  only  unity, 
even  for  cases  of  the  greatest  emergency,  except  the  eccle- 
siastical.   The  provincial  or  family  tie  was  as  strong  as  ever, 

'  See  the  prologues  to  the  Laws  of  Wihtraed  and  Ini. 

'  For  example,  in  A.D.  1051,  when  Godwin  was  exiled;  'Rex  in  sue 
concilio  et  omnis  exercitus  uuanimi  consensu  ....  decreverunt.'  Flor. 
Wig.  A.D.  1 05 1. 

'  Freeman,  Norm.  Conq.  i.  103,  and  Appendix  Q,  thinks  that  'every 
freeman  retained  in  theory  the  right  of  appearing  in  the  As.senibly  of  the 
kingdom ';  and  adds,  '  expressions  are  found  which  are  quite  enough  to 
show  tliat  the  mass  of  the  people  wltc  theoretically  looked  on  as  present 
in  the  national  Assembly,  and  as  consenting  to  its  decrees.'  Most  of  the 
passages  quoted  in  favour  of  this  o]>inion  refer  to  the  occasions  on  whicli 
a  king  was  elected,  or  laws  proniuli;ato<l.  Kenible,  Saxons,  ii.  239,  fiir- 
nislies  similar  (juotations  from  charters:  Cod.  ])i|)l.  Ixxiii,  '  cum  praesentia 
populationis' ;  ccclxiv,  '  tota  populi  goncralitate  ' ;  niciii,  '  tota  plebis  gene- 
ralitate.'  He  sums  uj)  thus,  'Whether  expressions  of  this  kind  were  in- 
tended to  denote  the  actual  presence  of  the  peo])le  on  the  spot ;  or  whether 
popiiliiji  is  used  in  a  strict  and  teclinical  sense,  that  sense  which  is  confined 
to  those  who  enjoy  the  full  franchise,' those  who  form  part  of  tlio  ito\tT(Vfia, 
or  finally,  whether  the  asseml)Iy  of  the  witan  making  laws  is  considered 
to  represent  in  our  modern  form  an  assembly  of  tlie  whole  |)ei>i)le,  it  is  clear 
that  the  power  of  self-government  is  recognised  in  tlie  latter.'    ll)id.  ^40. 

*  Such  was  tile  case  in  the  shiremoot.  Cod.  l)i|il.  mcxxix,  where  all  tlie 
people  who  stood  around  cried  out,  'Sy  hit  swa,  .Vmen,  Amen.'  Kend)lc, 
Saxons,  ii.  238. 


122  Constitutional  History.  [chap. 

and  although  the  gens  Anglorum  had  learned  to  recognise  itself 
under  one  collective  name  as  early  as  the  time  of  Augustine, 
it  was  only  on  the  ancient  lines  that  any  power  of  organisation 
was  developed  until  the  church  was  strong  enough  to  form  a 
Occasional    national  union.    The  kings  met  occasionally  for  alliance  or  for 
ldugsm\he  arbitration ;  for  some  great  purpose,  such  as  the  choice  of  a 
penod!'^^'^    primate ' ;  but  the  nation  met  only  in  the  ecclesiastical  councils, 
which  were  held  with  some  frequency,  from  the  days  of  Theo- 
dore to  those  of  Athelstan,  quite  apart  from  and  independently 
of  the  witenagemots  of  the  several  states.    As  occasionally  the 
kings,  and  frequently  the  ealdormen,  of  different  kingdoms 
attended  these  assemblies,  and  as  they  were,  like  other  courts, 
useful  for  the  witnessing  of  acts  which  required  powerful  attest- 
ation and  general  promulgation,  the  nation  learned  from  them 

Ascendency  the  benefit  of  common  action.  Another  ])owerful  help  in  the 
of  one  great  .  i  i     •        i       i  i 

kin?  or  same  direction  must  have  been  the  ascendency,  durmg  the  whole 
of  that  period,  of  some  one  gi-eat  prince,  who  by  war  or  alli- 
ances exercised  an  overwhelming  influence  over  the  rest.  Such 
a  position  was  occupied  after  the  middle  of  the  seventh  century 
by  the  kings  of  Northumbria,  during  the  eighth  by  those  of 
Mercia,  and,  after  the  rise  of  the  West  Saxon  power,  by  Egbert 
and  his  successors.  But  the  existence  of  this  hegemony,  whether 
or  no  its  possessor  bore  the  title  of  Bi'etwakla,  was  not  accom- 
panied by  unity  of  organisation  or  even  by  any  act  of  con- 
federation. 

Prank  In  the  Frank  kingdom,  if  we  may  accept  the  testimony  of 

Adalhard  to  the  existence  of  the  rule,  some  shadow  of  the  double 
council  of  the  Germania  seems  to  have  been  preserved  Charles 

'  Bede,  H.  E.  iii.  2<)  :  '  Reges  AngUae  nobilissimi,  Oswiu  provinciae  Nor- 
danhymbroruin  et  Ecgbeict  Cantuariorum,  habito  inter  se  consilio,'  &c. 
Many  instances  of  deliberation  between  the  kings  preparatory  to  the  re- 
ception of  Cliristianity  may  be  found  in  Bede.  A  clear  example  of  more 
general  deliberation  is  furnished  by  Bishop  WakUiere,  in  his  letter  to  Briht- 
wald  (Councils,  &c.  iii.  274) :  '  Ante  paucos  autem  dies  hoc  plaoitum  com- 
muni  conscnsione  condi.xerunt,  ut  in  idus  Kaleudaruni  Octobrium,  in  loco 
qui  dicitur  Breguntford  omnes  advenissent  reges  ambaruni  partium,  epi- 
8copi  et  al)l)ales  judices(|ue  relicjuos,  et  inibi  adunato  consilio  omnium 
dissimultatinn  causae  detcniiinarontur.' 

'  '  Consiittiulo  autem  tunc  leni|)ori.s  erat  ut  non  Raepius  sed  bis  in  anno 
placita  duo  tenerentur.    Unum  ([uando  ordinabatur  status  totiua  regni  ad 
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the  Great  held  two  great  annual  assemblies  of  his  people,  one  in  The  spring 

1  •  1    TT     •     I     1       1     •         IP  audautuinu 

May  at  the  Campus  Madius,  which  rippin  had  substituted  for  gathering, 
the  Campus  Martins  of  the  Merovingians ;  and  another  in  the 
autumn.  The  spring  meeting  was  attended  by  the  majores, 
optimates,  and  seniores,  and  held  at  the  same  time  with  the 
great  military  levy,  the  assembly  of  the  people  in  arms.  The 
autumnal  one  comprised  the  royal  counsellors  only,  and  answered 
nearly  to  the  witenagemot^.  But  although  these  assemblies 
afford  a  superficial  parallel  with  the  system  sketched  by  Tacitus, 
the  functions  of  the  principes  and  the  plebs  were  interchanged : 
in  the  first,  the  optimates  were  assembled  '  propter  consilium 
ordinandum ';  the  minores  were  allowed  to  be  present  '  ad  con- 
silium suscipiendum,'  sometimes  also  'pariter  tractandum,'  but 
not  as  of  old  to  give  authority  to  the  determinations  of  the 
lords.  It  was  in  the  autumn  council,  to  which  only  the  seniores 
and  chief  counsellors  were  admitted,  that  the  policy  of  the 
ensuing  year  was  settled. 

Without  denying  that  occasionally  an  Anglo-Saxon   kincf  Question  as 
,       ,  •       ■  1  .    n  ,  •       %■  .  tothesiim- 

might  call  together  his  witan,  and  Jiold  his  militaiT  review  at  lar  practice 
■        •  1    1   1    1       -c       T    1    1  in  England, 

the  same  time,  it  may  be  generally  concluded  that,  11  such  had 

been  the  rule,  some  evidence  would  have  been  forthcoming.  Of 

anything  like  the  Campus  Madius  there  is  no  trace :  but  very 

many  of  the  dated  charters  of  the  period  were  issued  in  the 


anni  vertentis  Hpaciuin,  quod  ordinatum  nullus  eventua  rerum,  nisi  summa 
necessitas  quae  similiter  toto  regno  incumbebat,  mutabatur.  In  quo  placito 
generalitas  iiniverHorum  niajoruin  tain  cloricoruin  ((uani  laicoruin  convo- 
niebat ;  senioroH  propter  consilium  ordinamlum,  minores  ])ropter  idem 
consilium  suscipiendum  et  interdum  pariter  tractandum,  et  non  ex  po- 
testate,  sed  ex  proprio  mentis  intellectu  vcl  sententia,  confirmandura.  Cae- 
terum  autem  propter  dona  generaliter  danda  aliud  |)laeitum  c\im  senioribus 
tantum  et  praeci|)ui3  consiliariis  habcbatur  ;  in  quo  jam  futuri  anni  status 
tracturi  incipiebatur,  si  forte  talia  alicjua  se  praemon.itrabant,  pro  quibus 
necesse  erat  praemeditando  ordinarc,  si  (|uid  mox  transaeto  anno  priore 
incumberet  pro  ipio  anticii);indo  aliijuid  statuere  aut  providere  neces-sitas 
esset.'  Adalhard  (ap.  llincniar),  CC..29,  30.  On  the  interpretation,  see 
Waitz,  1).  V.  tJ.  iii.  463  sq.;  Kemble,  Saxons,  ii.  187-191.  The  Capitu- 
lary of  I'i])i)in  (Haluze,  i.  1 19),  §  4,  orders,  '  ut  bis  in  anno  mjniidux  fiat,'  on 
March  I  and  Oct.  i,  in  the  king's  presence;  the  ecclosiaBtical  assembly  was 
thus  in  strict  analogy  with  the  general  one.  , 

'  There  are  difficulties  in  harmonising  Adalhard's  account  with  bistorical 
data ;  but  the  i)rinciple  enunciated  in  it  is  the  only  important  question  a.s 
illustrating  early  practice.    See  Waltz,  D.  V.  G.  iii.  465. 
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autumn  ^ ;  and  it  is  by  no  means  improbable  that  the  reception 
of  annual  presents'  after  harvest,  which  was  a  regular  part  of 
the  agenda  of  the  Frank  court,  may  have  caused  a  similar  meet- 
Three  great  ing  in  the  early  kingdoms.    As  we  approach  the  Conquest,  it 

annual  i    i  i      i  i 

courts.  seems  more  probable  that  the  great  courts  were  held  as  they 
were  by  William  the  Conqueror,  at  Easter,  Whitsuntide,  and 
Christmas  ^;  and  that  the  deliberations  of  the  witan  took  place 
in  them.  Such  courts  would  account  for  large  gatherings  of 
the  people  who,  although  without  organisation,  might  be  re- 
garded as  representing  the  nation  at  large  *. 
Members  of  52.  The  members  of  the  assembly  were  the  wise  men,  the 
gemot.  sapientes,  witan ;  the  king,  sometimes  accompanied  by  his  wife 
and  sons ;  the  bishops  of  the  kingdom,  the  ealdormen  of  the 
shires  or  provinces,  and  a  number  of  the  king's  friends  and 
dependents.  These  last  generally  describe  themselves  as  mini- 
stri,  king's  thegns,  and  numbered  amongst  themselves  no  doubt 
the  chief  officers  of  the  household,  and  the  most  eminent  of  the 
persons  who,  in  the  relation  of  gesith  or  comes  to  the  king,  held 
portions  of  folkland  or  of  royal  demesne,  and  were  bound  to 
him  by  the  oath  of  fealty.  These  ministri  answer  roughly  to 
the  antrustions  and  vassi  of  the  Frank  court ;  but  the  term  is  a 
very  general  one,  and  perhaps  embraced  others  than  the  sworn 
dependents  of  the  king^    Occasionally  a  praefectus  or  gerefa 

■  See  Cod.  Dipl.  Ixxix,  Nov.  24:  xcvii,  Sept.  29:  cxl,  Sept.  22:  cxc, 
Aug.  6  :  cxcvi,  Aug.  i  :  cci,  Nov.  25  :  ccxvi,  Sept.  20  :  ccxviii,  Sept.  30  : 
ccxxvii,  Aug.  28  : — the  later  charters  are  seldom  dated,  and  the  dating 
of  such  documents  generally  weakens  rather  tiian  confirms  their  clauns  to 
genuineness.  The  ecclesiastical  councils  were  mostly  held  in  autumn  ;  that 
of  Hertford  on  Sept.  24, 673  :  in  this  an  annual  council  on  the  1st  of  August 
at  Clovesho  was  ordered.  Tlie  council  of  Hatfield  vv.as  Sept.  17,  680  ;  that 
of  Berghamstcd  on  the  6th  of  Kugern  or  August  (Sclimid,  Gesetze,  p.  15)  : 
that  of  Brentford,  Oct.  16,  705  :  that  of  Clovesho,  July,  716  :  another  at 
Clovesho,  Sept.  747  :  one  at  Pinoahala,  Sept.  2,  787  :  one  at  Aclech,  Sept. 
29,  788  :  the  great  council  of  Clovesho,  Oct.  6~i2,  S03  :  and  that  of  Chelsea, 
July  27,  816.    (See  Councils,  &c.  iii.) 

*  Annual  presents  were  offered  also  at  the  sprinc;  gathering ;  but  the 
autunm  must  have  been  the  most  natural  time.  Instances  of  both  are 
given  by  Waitz,  1).  V.  G.  iii.  479. 

■'  '  Kaster  and  Christmas  were  usual  times  for  the  meetings  of  the  witan.' 
Kemble,  Saxons,  ii.  191.  Documents  are  dated  at  Easter,  Cod.  Dipl.cxciv, 
cclxx,  cclxxi,  &c.  :  at  Christmas,  cciii,  ccxxxii  (Kgbort),  ccxlvii,  ccxlviii, 
ccxlix  ;  at  Whitsuntide,  ccxvii,  &c.  *  Kemble,  Saxon.s,  ii.  237-240. 

°  Kemble,  Saxons,  ii.  195-197,  thinks  that  the  ministri  of  tiie  charters 
may  many  of  them  have  been  sheritl's,  which  is  quite  possible  ;  but  he  goes 
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appears  in  the  early  charters  ;  he  is  probably  the  heah-gerefa 

or  high-steward  of  the  household ' :  the  ealdormen  appear  uuder  Classes  of 
,  .  members, 

the  variable  title  of  princeps  or  dux,  applied  indiscriminately: 

now  and  then  the  names  of  the  bishops  ai'e  followed  by  that  of  an 

abbot,  who  may  have  been  the  king's  chaplain  or  the  predecessor  of 

the  later  chancellor,  as  the  heah-gerefa  might  be  of  the  justiciar. 

Under  the  later  kings,  a  considerable  number  of  abbots  attest  the 

charters,  a  fact  which  may  be  ascribed  either  to  the  increased  power 

of  the  monasteries,  or  to  the  advance  in  secular  importance  of 

the  ecclesiastical  body  generally,  after  the  reign  of  Athelstan. 

The  number  of  the  witan  was  thus  never  verv  large.    The  Number  of 

_    °  the  witan  in 

Mercian  chai-ters  of  the  reign  of  Offa  furnish  us  with  an  enu-  early  times, 
meration  of  all  the  members  who  could  be  ranged  under  the 
heads  already  mentioned,  and  may  be  taken  as  acts  of  the 
most  completely  organised  assemblies,  the  Kentish  and  West 
Saxon  charters  being  as  a  rule  very  scantily  attested.  These 
documents  are  witnessed  by  the  five  Mercian  bishops,  five,  six, 
or  seven  ealdormen,  principes  or  duces,  and  a  number  of  ministri 
about  equal  to  that  of  each  of  the  other  classes'^.  The  list  of 
bishops  is  certainly  exhaustive,  for  Mercia  contained  only  five 
dioceses  :  the  list  of  ealdormen  is  probably  as  complete,  for  the 
names  recur  in  all  the  charters  of  Offa ;  and  the  whole  number  of 
persons  who  bore  the  title  during  his  reign  is  not  much  more 
than  a  dozen.  The  list  of  ministri  is  more  variable,  but  they  are 
still  a  very  limited  body,  and,  on  the  analogy  of  the  bishops  and 
ealdormen,  must  have  been  exhaustively  enumerated  ;  nor  is  it  to 
be  supposed  that  the  king  would  venture  to  outnumber  by  his 
own  nominees  the  national  officers,  lay  and  clerical,  who  formed 
tlie  older  and  more  autlioritative  portion  of  the  council. 

The  witcnagemots  of  Athelstan  and  Edgar  are  of  course  much  Number 

,    .       1     .  ...  ,     .        »  under  tlio 

more  numerous,  but  only  in  proportion  to  the  increased  size  of  later  kmgs. 
the  realm.  The  whole  tale  of  the  bishops  and  ealdormen  are  Number  of 
easily  identified,  but  the  number  of  ministri  is  variable,  and  the 

too  far  when  he  argues  from  Athelstan,  vi.  lo,  that  all  the  sheriffs  were 
present  even  at  a  particular  witenageniot. 

»  The  Nortiiurnbrian  highreevcH  prol.ably  answered  to  the  sheriffs  of  the 
other  kinj^donis,    Kobertson,  EssayN,  p.  177. 

.See  Cod.  Dipl.  cxxi,  cxxii,  cx.\xi,  (five  bishops,  seven  ablmts  and 
8i.x  ealdormen);  cxxxvii,  (five  bishops,  one  abbot,  seven  principes  and 
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tlie  number 
(jf  ministri. 


Proceed- 
ings of  the 
witcna- 
geniot. 


abbots  form  occasionally  a  formidable  addition.  In  a  witenagemot, 
held  at  Luton  in  November  a.d.  93  1\  were  the  two  archbishops, 
two  Welsh  princes,  seventeen  bishops,  fifteen  ealdormen,  five 
abbots,  and  fifty-nine  ministri.  In  another,  that  of  Winchester 
of  A.D.  934^^,  were  present  the  two  archbishops,  four  Welsh  kings, 
seventeen  bishops,  four  abbots,  twelve  ealdormen,  and  fifty-two 
ministri.  These  are  perhaps  the  fullest  extant  lists.  Of  Edgar's 
witenagemots,  the  one  of  a.d.  966  contained  the  King's  mother, 
two  archbishops,  seven  bishops,  five  ealdormen,  and  fifteen 
ministri^ ;  and  this  is  a  fair  specimen  of  the  usual  proportion. 
It  is  clear  that  as  the  feudal  principle  grew  stronger  the  number 
of  king's  thegns  must  have  largely  increased,  and  as  their  power 
became  jjreponderant  in  the  assembly,  the  royal  authority  be- 
came supreme  in  the  country  at  large  ;  the  ofiice  of  ealdorman 
also  began  at  this  period  to  be  held  chiefly  by  persons  connected 
with  the  king's  kin.  A  further  inference  may  be  drawn  from  the 
attestations  of  the  charters.  They  are  most  of  them  those  of  the 
bishops  and  ealdormen,  whose  local  duties  would  keep  them 
generally  distant  from  the  court.  The  charters  are  therefore  not 
the  acts  of  a  standing  council  of  the  king,  or  of  casual  gatherings 
of  his  nobles,  but  evidences  of  assemblies  regularly  constituted, 
and  probably,  for  the  paucity  of  exact  dates  prevents  us  from 
being  certain,  held  at  fixed  times  and  places. 

53.  The  part  taken  by  the  witan  in  the  transaction  of  business 
was  full  and  authoritative.  Bede  gives  an  account  of  the  North- 
umbrian council  which  received  Christianity,  and  represents 
the  king  as  consulting  his  princes  and  counsellors  one  by  one : 
each  declares  his  mind;  and  the  king  decides  accordingly*. 
Eddius  describes  the  assemblies  in  which  Wilfrid  was  banished 
and  recalled ;  accusation,  defence  and  sentence  fall  into  their 
regular  order ;  the  bishops  and  ealdormen  speak,  and  the  king 
or  ruling  ealdorman  pronounces  the  determination,  '  haec  est 
voluntas  regis  et  principum  ejus*".'    With  these  exceptions  Ave 

two  duces) ;  cxxxviii,  (four  bishops  and  four  ealdormen) ;  cxI,  clii,  cliii, 
&c.  &c.  '  Cod.  Dipl.  cccliii. 

"  Ibid,  ccclxiv.  See  also  mcvii.  Kcmble  says  tb.at  the  largest  number 
given  is  106.    Saxons,  ii.  200  ;  Gneist,  Self-government,  i.  49. 

•■'  Cod.  Dipl.  dxviii.  *  Btde,  H.  E.  ii.  13. 

'  Eddius,  c.  lii.  (ed.  Gale,  p.  86.) 
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have  not  at  any  period  much  material  evidence  to  show  the  order 
of  deliberation  ;  most  of  the  early  councils  in  which  speeches  and 
votings  are  recorded  being  ecclesiastical.  The  clergy  were  no  Independ- 
doubt  very  influential,  and  the  great  ealdormen,  if  we  may  clergy  and 
judge  by  their  action  under  Edred  and  EdAvy,  were  not  less 
independent.  Under  Edward  the  Confessor,  Godwin  and  Leofric 
are  able  to  sway  the  policy  of  the  sovereign,  or  to  neutralise  each 
other's  influence.  It  may  be  presumed  that  in  the  early  stages 
and  under  the  weaker  sovereigns,  the  determination'was  elicited  by 
bond  fde  voting.  And,  under  the  stronger  and  later  kings,  it  was 
decided  by  the  sovereign  himself,  as  he  chose  to  follow  or  to  thwart 
the  policy  of  his  leading  adviser.  But  we  have  little  more  than 
conjecture  and  analogy  to  guide  us.  It  is  rarely  that  even  the 
Frank  kings  are  described  as  acting  under  the  constraint  of  their 
people ' :  the  days  of  Ethelred  the  Unready,  and  even  of  Edward 
the  Confessor,  can  scarcely  be  appealed  to  as  giving  the  normal 
condition  of  the  relations  of  king  and  council  ;  nor  is  it  until  the 
reign  of  Henry  II  that  we  find  any  historical  data  as  to  deliber- 
tions  in  which  the  king  does  not  get  his  own  way. 

The  formula  however  by  which  the  co-operation  of  the  witena-  Counsel  &t\A 
gemot  was  expressed  is  definite  and  distinct".  The  laws  of  Ini  the  witan. 
are  enacted  '  with  the  counsel  and  teaching  of  the  bishops,  with 
all  the  ealdormen  and  the  most  distinguished  witan  of  the 
nation,  and  with  a  large  gathering  of  God's  servants';'  those  of 
Wihtrsed  are  decreed  'by  the  great  men  with  the  suffrages  of  all, 
as  an  addition  to  the  lawful  customs  of  the  Kentish  people*.' 
Alfred  issues  his  code"  with  the  counsel  and  consent  of  his  witan  ; 
Athelstan  writes  to  the  reeves  with  the  counsel  of  the  bishops"; 
at  Exeter  the  witan  decree  with  the  counsel  of  the  king,  and  the 
king  with  theirs^   Edmund  before  he  legislates  has  deliberated' 

'  A8  for  example,  when  the  host  compelled  King  Clotbair  to  go  to  war , 
pulling  down  his  tent  and  loading  him  with  abuse.  Greg.  Turon.  iv.  14  ; 
Waitz,  D.  V.  G.  ii.  146. 

^  The  legirtlative  authority  of  the  witan  is  the  subject  of  Kemblo's  second 
canon,  Saxons,  ii.  205.  '  The  wit.in  deliberated  upon  the  making  of  now 
laws  which  were  to  be  added  to  the  existing  folkright,  and  which  were  then 
promulgated  by  their  own  and  the  king's  autliority.' 

'  Schmid,  Gesetze,  p.  21.  •  Ibid.  p.  15.  °  Ibid.  p.  69. 

•  Ibid.  pp.  136,  127.    '  Jbid.  pp.  150,  153.    '  Ibid.  pp.  17a,  173,  177. 
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with  the  counsel  of  his  witan,  both  ecclesiastical  and  secular. 

Edgar  ordains  with  the  counsel  of  his  witan  in  praise  of  God, 

and  in  honour  of  himself  and  for  the  behoof  of  all  the  people  \ 

Ethelred  and  liis  witan  issue  ordinances  at  Woodstock^ ;  Canute 

at  Winchester  with  the  counsel  of  his  witan'. 

Examples  of  Such  in  fact  was  the  traditional  theory  of  all  the  German  races, 
this  usage  in    ,     _  ,  . 

the  German  The  Burgundian  laws  are  stated  to  be  issued  by  Gundebald  *  ex 
tractatu  nostro  et  communi  omnium  voluutate,'  and  are  signed 
by  thirty -two  comites^.  The  Salian  laws  had  been  settled  by  the 
Franks  and  their  proceres  before  they  were  repromulgated  by 
Clovis  and  Charles® ;  those  of  the  Lombards  were  issued  by 
Kotharis,  '  cum  primatibus  meis  judicibus  ^ ; '  those  of  the 
Alemannians  are  reissued  by  King  Clothair  with  his  princes, 
thirty-three  bishops,  thirty-four  duces,  and  sixty-two  comites, 
'  vel  caetero  populo The  Bavarian  laws  are  re-enacted,  re- 
formed, and  augmented,  '  apud  regem  et  priucipes  suos  et  apud 
cunctum  populum^' 

Frani  laws  '^^^^  Capitularies  of  the  Merovingian  kings  of  Neustria,  who  to 
a  certain  extent  aped  Roman  forms  and  ruled  mainly  over  a 
conquered  population  of  Romanised  Gauls,  ai'e  more  distinctly 
imperative ;  but  Childebert  of  Austrasia  declares,  before  he 
issues  his  'decretio,'  that  he  has  treated  of  the  matter  with 
his  optimates^.  And  when  the  Austrasian  influence  becomes 
supreme,  the  form  reverts  at  once  to  the  ancient  type.  Carloman 
ordains  '  per  consilium  sacerdotum  et  optimatum ; '  Pippin 
'cum  consensu  episcoporum  sive  sacerdotum  vel  servorum  Dei 
consilio  ;  sive  comitum  et  optimatum  Francorum ; '  Charles 
the  Great  augments  the  Lombard  laws  as  emperor,  king  of  Italy, 
and  conqueror'-,  but  his  Capitularies  are  the  result  of  synodical 
deliberation  often  expressed  and  generally  implied.    The  suc- 

•  Schniid,  Gesetze,  pp.  184-187.  ^  Ibid.  pp.  198,  199. 

'  Ibid.  pp.  ?5o,  251.  *  Lindenbrog,  p.  267  ;  Canciani,  iv.  13,  I4. 

°  Lindenbrog,  pp.  313,  314;  Canciani,  ii.  10,  13,  15,  121. 

°  Canciani,  i.  63.  '  Lindenbrog.  p.  363  ;  Canciani,  ii.  323. 

•  Lindenbrog,  p.  399;  Canciani,  ii.  296  ;  Baluze,  i.  18.  In  all  these 
cases  the  Codes  are  republications  of  national  laws,  for  tlio  attestation  of 
which  the  witness  of  the  wi.se  woidd  lie  absolutely  necessary. 

"  Baluze,  i.  11  (a.d.  595).  Ibid.  i.  103  ;  Karlonian,  c.  i.  §  i. 

"  Baluze,  i.  133.  "  Ibid.  i.  247. 
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ceedinff  Karoliugians  acknowledge  almost  always  the  counsel  and  Counsel  and 

°  °  ,    1  ,  1-1   consent  in  ■ 

consent  of  their  optimates,  in  a  way  remarkably  contrasted  with  legislation, 
the  legislation  of  the  third  race,  and  with  the  principles  of  the 
imperial  system  which  they  imagined  themselves  to  represent. 
Instead  of  '  quod  principi  placuit  legis  habet  vigorem,'  Charles 
the  Bald,  in  the  famous  Edictum  Pisteuse,  enunciates  the  doctrine 
that  '  lex  consensu  popuU  fit  et  constitutione  regis \'  the  consent 
of  the  peojjle  being  sought  not  merely  in  the  assembly  of  the 
chiefs  but,  as  we  have  seen,  in  the  acceptance  by  the  maUus. 

The  laws  in  the  enactment  of  which  the  witenagemot  joins  are  Ecciesiasti- 
not  merely  secular  ones  :  the  ecclesiastical  legislation  of  im,  the  witena- 
Alfred,  Ethelred  and  Canute  is,  equally  with  the  temporal,  trans- 
acted with  the  counsel  of  the  witan.  The  great  influence  exercised 
by  the  bishops  aud  other  ecclesiastics  in  the  assembly  may  account 
for  the  fact  that  no  jealousy  of  this  legislation  appears  during 
this  long  period.  Even  the  more  distinctly  ecclesiastical  as- 
semblies which,  like  the  councils  of  Clovesho^  and  the  synod  of 
London  under  King  Edmund  ^,  issued  canons  and  spiritual  dooms 
of  their  own,  admitted  the  great  counsellors  of  the  kingdoms  to 
their  sittings,  and  allowed  their  acts  to  be  confirmed  by  lay  sub- 
scription. That  in  both  cases  the  spiritual  witan  prepared  the 
enactments,  in  the  initial  as  weU  as  in  the  final  form,  there  can 
be  no  question ;  but  it  would  be  unsafe  to  argue  with  reference 
to  the  spiritual  dooms  of  the  general  witenagemots,  that  this 
participation  of  the  lay  witan  was  admitted  simply  to  give  public 
or  legal  ratification  to  the  resolutions  of  the  clergy.  It  is  more 
probable  that  in  this,  as  in  the  action  of  the  folkmoots,  the 
distinction  between  spiritual  and  temporal  authorisation,  as  also 
between  moral  or  religious  and  legal  obligation,  was  very  lightly 
drawn.  The  Legatine  Councils  of  a.d.  787  which  in  their  very 
nature  were  entirely  ecclesiastical,  were  attended  by  kings  and 
ealdormen  as  well  as  by  bishops  and  abbots,  and  must  therefore 

'  Baluzo,  ii.  no.  Edict.  PistenKo,  §6. 

'  Council  of  tlovfslio,  A.D.  747:  'Anno  autem  regni  Aedilbaldi  regis 
Mercioruin,  qui  tunc  adcrat  cum  suis  principibus  ac  ducibus,  xxxii".' 
Councils.  &c.  iii.  362. 

'  Schmid,  (JeHetzp,  pp.  17a,  173.    Edmund,  i.  I.  preamble. 

*  Councils,  &c.  iii.  447-461. 
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be  numbered  amongst  true  witenagemots.  Amongst  the  ecclesi- 
astical articles  which  come  most  naturally  within  the  scope  of 
secular  confirmation,  are  the  enforcement  of  Sunday  and  festival 
holydays,  the  payment  of  tithe,  the  establishment  of  the  sanctity 
of  oaths,  of  marriage  and  of  holy  orders,  all  of  them  freqiient 
matters  of  early  legislation  \ 
Consent  of       54.  A  second  class  of  Subjects  submitted  to  these  councils,  of 

the  witaii  to  ,       ,  .  , 

royai^graiits  which  we  have  abundant  documentary  evidence,  concerns  the 
transfer  of  lands  ^,  and  especially  the  grants  made  by  charters 
which  turn  folkland  into  bookland.  It  is  not  necessary  to  suppose 
that  every  transfer  of  land  required  the  assent  of  a  court  of  law, 
although  it  might  be  necessary  that  it  should  be  conducted  under 
a  certain  form  and  before  witnesses ;  that  form  being  sym- 
bolical, before  as  well  as  after  the  use  of  charters  for  the  purpose. 
Still,  iu  cases  where  a  large  grant  of  private  estate  was  made 
by  a  powerful  person,  to  the  possible  detriment  of  his  heirs,  the 
confirmation  of  the  gift  might  be  sought  in  the  witness  of  the 
witenagemot  and  even  by  a  ratification  under  their  hand  and 
that  of  the  king.  And  this  was  no  doubt  the  reason  why  so 
many  monastic  charters  of  confirmation  passed  under  the  eye  of 
this  assembly.  But  where  folkland  was  turned  into  bookland,  that 
is,  where  a  grant  was  made  by  which  the  land  given  was  released 
from  the  obligations  of  folkland  and  made  alodial  or  heritable 
for  ever,  the  consent  of  the  nation,  tlie  owner  of  the  folkland, 
was  imjieratlvely  necessary.  In  such  cases  the  king  who  makes 
the  grant  states  that  it  is  done  with  the  advice  and  consent  of 
the  principes'.     The  Bubscribing  witnesses  ai-e  of  course  the 

*  Kemble's  seventh  canon,  Saxonp,  ii.  222  :  '  The  king  and  the  witan  had 
also  power  tore[;ulate  eccle'-iastical  matters,  appoint  fasts  and  festivals,  and 
decide  ui)on  the  levy  and  expenditure  of  ecclesiastical  revenue.'  Cf.  Gneist, 
Self-government,  i.  44. 

*  Kemble's  tenth  canon,  Saxons,  ii.  225  :  *Tlie  witan  possessed  the 
power  of  recommending,  assenting  to.  and  guaranteeing  grants  of  land,  and 
of  permitting  the  conversion  of  folkland  into  bookland,  and  vice  versa.' 
See  also  i.  305. 

'  This  is  the  case  in  a  very  larcro  i)ro]iortion  of  charters  ;  e.  g.  that  of 
Ceolwulf  of  Mercia  to  Archbishop  Wulfred  in  a.d.  82.'^;  '  Actum  est .  .  .  cum 
consensu  et  consultu  episcoporum  moorum  ac  principum  quorum  nomina 
adnotata  tenentur  &c.'  Cod.  Dipl.  ccxvii.  Egbert's  grant  to  Shaftesbury  : 
'  Ego  Ecgbertus  gratia  Dei  Occidentalium  Saxonum  rex,  cum  consensu  et 
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princlpes  whose  counsel  and  consent  are  rehearsed  in  the  body  of  Examples, 
the  grant,  and  who  were  the  witenagemot  iii  session.  It  is  with 
such  a  form  that  Ethelwulf  added  twenty  hides  of  land  to  his 
own  inheritance  in  A.D.  847' ;  and  in  the  great  majority  of  royal 
grants  the  circumstances  were  the  same.  Occasionally  a  king 
made  a  grant  out  of  his  private  estate  with  like  formality  ;  the 
necessity  for  counsel  and  consent  in  such  cases  arising  probably 
from  the  immunities  which  formed  part  of  the  grant^.  Where 
the  witness  of  a  select  body  of  freemen  was  necessary  even  for 
the  sale  of  cattle,  it  cannot  be  regarded  as  improbable  that  in 
the  case  of  land  also  security  would  be  sought  by  publicity 
quite  as  much  as  by  careful  performance  of  the  legal  routine. 
That  the  great  majority  of  the  charters  are  gifts  to  churches 
may  show  that,  notwitlistanding  the  pious  liberality  of  the  period, 
such  endowments  requii-ed  special  guarantees  ;  in  most  other 
transfers  where  neither  folkland  nor  any  prominent  public  right 
was  concerned,  the  transaction  would  be  completed  by  a  *  livery 
of  seisin '  in  the  presence  of  the  neighbours.  In  the  greater  gifts  Publicity  " 
the  witenagemot  occupies  an  analogous  position  to  that  held  by  tims^*^""'' 
the  townsmen  when  they  admit  the  new  comer  to  his  share  in  the 
common  land.  The  gift  of  a  king  to  one  of  his  courtiers^  would 
require  the  same  security  and  publicity  as  a  grant  to  a  church ; 
both  would  be  very  liable  to  be  resumed.  That  the  participa- 
tion of  the  witan  in  royal  grants  had  any  connexion  with  the 
supposed  right  of  the  comitcs  to  limit  the  liberality  of  their  prin- 
ccps  is  a  theory  that  cannot  boar  investigation  for  a  moment'. 
The  members  of  the  witenagemot  whose  consent  is  generally  re- 
hearsed, the  ealdormcn  and  bishops,  did  not,  as  ealdormen  and 
bishops,  stand  in  the  relation  of  comites  to  the  king;  it  is  far  more 
in  couccrt  with  history  to  understand  these  acts  as  based  on  the 

coramuni  consilio  epiBCO)>nnirn  et  principiim  ineonim  ac  totius  plebis  meae 
seiiioruiii,  lianc  teHtiinonii  cartulain  conscrihero  jusoi.'    Tbid.  ccxxxii. 

'  Kuinblu,  C.  D.  cclx  ;  a  similar  act  of  OfT.i  is  mentioned,  ibid.  mxix. 
Edgar  rIho  (ibid,  mccxlv)  taken  an  estate  of  live  hides  and  frees  it,  with  the 
attestation  but  w  ithout  the  expreased  counsel  and  consent  of  the  wit.an. 

'  E.  (J-  Ethelwulf  in  A.D.  841  :  '  dabo  et  concedo  Bcornyiodo  Ilrobenaw 
ecclesiae  epi^copo  ali(|uuni  partem  terrae  juri.s  mei  .  .  .  cum  consilio  et 
licentia  cpiHC(>|)nrum  et  priiiripuin  meorum.' 

'  E.g.  Cod.  Dipl.  mccxlvi,  ccliii. 

*  Kemble,  C.  D,  i.  pref.  pp.  cii-civ  sq. 
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ancient  riglit  of  the  community  to  regulate  all  changes  of  owner- 
ship which  affected  their  own  body.  Tliis  principle  of  course 
applies  primarily  and  necessarily  to  conversions  of  public  land 
into  private  estate. 

Judicial  55.  The  witenagemot  was,  further,  a  court  of  justice,  although 

power  of  the     ,    .     ,    ,    ,  .  •      ,  .  1    i  ,  •  i 

witena-       only  m  the  last  resort,  or  m  cases  m  which  the  parties  concerned 

were  amenable  to  no  other  than  the  royal  jurisdiction'.  They 
decided  suits  and  tried  criminals.  Of  the  contentious  jurisdic- 
tion there  are  sufficient  proofs  in  the  charters'';  the  chroniclers 
furnish  less  abundant,  but  not  less  satisfactory,  proof  of  the 
exercise  of  a  criminal  judicature  also.  The  witenagemot  of 
Northurabria  condemned  Wilfrid  to  imprisonment  and  exile  in 
the  seventh  century'  :  Elfric,  Ethelweard,  Swegen,  and  Alfgar 
were  outlawed  by  like  assemblies  in  the  eleventh^ :  and  even  in 
Norman  times  the  Anglo-Saxon  chronicler  does  not  find  a  better 
name  for  the  court  of  the  justiciar  that  hanged  forty-four  thieves 
at  Hundehoge  in  A.D.  11 24,  than  '  gewitenemot^'  The  criminal 
jurisdiction  was' much  the  same  under  Edward  the  Confessor  as 
it  had  been  in  the  days  of  Tacitus.  The  king  and  witenagemot 
may  be  said  to  have  possessed  a  supreme  jurisdiction  '  over  all 
persons  and  over  all  causes,'  although  from  the  nature  of  the 
case  it  may  not  have  been  frequently  exercised.  The  sentence  of 
outlawry  issued  so  often  in  the  struggle  between  the  houses  of 
Leofric  and  Godwin  may  stand  as  the  best  illustration®. 

'  Kemble's  twelfth  canon,  Saxnus,  ii.  229  :  '  The  witan  acted  as  a  supreme 
court  of  justice  both  in  civil  and  in  criminal  causes.'  The  eleventh  (ibid, 
ii.  228),  '  The  witan  possessed  the  power  of  adjudging  the  lands  of  offenders 
and  intestates  to  be  forfeit  to  the  king.' 

Exampli's  will  be  found  in  Cod.  Dipl.  ccxx,  ccxiv,  mcclviii  ;  many  of 
the  earlier  and  more  interesting  suits  were  decided  by  arbitration  in  the 
ecclesiaHtical  councils,  which  were  to  a  certain  extent  international  and 
cannot  be  regarded  as  simple  witenagemots  ;  e.  g.  Cod.  Dipl.  clxxxvi,  ccxix. 

»  Eddius,  V.  Wilfr. 

'  Chron.  Sax.  a.d.  1020,  1051,  1055.  Cod.  Dipl.  mcccxii  :  'synodale 
concilium  ad  Cymeceastre  universi  optimates  mei  simul  in  unum  cnnvene- 
runt  et  eundem  Elfricum  majestatis  reum  de  hac  patria  profugum  expule- 
runt  et  universa  ab  illo  possessa  milii  jure  possidenda  onmes  unanuno 
consensu  decreverunt.'  So  Leofsinwas  condemned  by  the  .sapientes  for  the 
murder  of  Aefic  the  high  reeve.  Cod.  Dipl.  dccxix;  Chr.  Sax.  A.D.  1002. 

'  Chron.  Sax.  a.d.  i  i  24. 

'  The  cases  of  grant  of  forfeited  land  quoted  by  Komble,  Saxons,  ii.  53, 
228,  are  Cod.  Di]il.  mcxii,  niocxcv,  ccclxxiv,  mcccxii.  Tho  lung  receives 
in  the  same  way  the  lauds  of  a  person  dj'ing  intestate,  ibid,  mxxxv. 
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56.  The  imposition  of  extraordinary  taxation  was  directed  by  Taxation  by 
the  king  with  the  counsel  of  the  witan  ^ ;  this  is  more  especially  witan. 
conspicuous  in  the  case  of  the  taxes  levied  for  war  against  the 

Danes,  or  to  buy  off  their  hostility.  In  a.d.  991  tribute  was 
given  to  the  Danes  by  decree  of  the  witan,  amongst  whom  the 
Archbishop  Sigeric  and  the  ealdormen  Ethelweard  and  Elfric 
are  specially  mentioned  ^ ;  three  years  later  the  unhappy  king 
'  procerum  suorum  consilio,'  levied  sixteen  thousand  pounds  for 
the  same  puqiose ;  the  measure  was  repeated  under  the  same 
advice  in  a.d.  1002,  1007,  and  101 1  ^  These  are  indeed  the  only 
cases  of  extraordinary  imj^osts  of  which  there  is  any  record : 
the  maintenance  of  the  i-oyal  state  being  fully  provided  for  by 
the  proceeds  of  the  royal  farms  and  public  lands,  and  all  local 
requirements  being  met  by  the  alodial  obligations  discharged 
by  personal  service. 

The  participation  of  the  witan  in  the  determination  of  war  General 
and  peace*,  in  the  direction  of  the  fleet  and  ai-my^,  as  well  deliberation, 
as  in  the  furnishing  of  funds,  is  abundantly  proved  by  the 
chronicles  of  the  same  reign.  The  highest  subject  on  which 
their  general  powers  of  deliberation  could  be  exercised  is  exem- 
plified in  the  acceptance  of  Christianity  by  the  Northumbrian 
witan,  as  related  by  Bede  ^.  It  may  be  safely  affirmed  that  no 
business  of  any  importance  could  be  transacted  by  the  king  in 
which  they  had  not,  in  theory  at  least,  a  consultative  voice'. 

57.  As  one  of  the  chief  powers  of  the  councils  of  the  Ger- 
mania  was  the  election  of  the  principes,  and  as  the  consent  of 

'  Kembl<;'H  eighth  canon,  Saxons,  ii.  223  :  '  The  king  and  the  witan  had 
powt  r  to  levy  taxcH  for  the  public  service.' 

'  Chron.  Sax.  A.D  991.  '  C'hron.  Sax.;  Flor.  Wig. 

'  Kemble'H  third  canon,  Saxons,  ii  213:  'The  witan  h.ad  the  power  of 
makin.;  allianceH  and  treaties  of  peace,  and  of  Bottling  tiieir  ternis.'  See  the 
peace  of  Alfred  and  Guthrum ;  and  the  terms  made  by  Etlielred  with  Ohif, 
Cliroii.  Sax.  A.I).  994. 

'  Konibhi'n  nintli  canon,  Saxons,  ii.  224 :  '  The  king  and  his  witan  had 
power  to  raise  land  and  sea  forces,  when  occasion  demanded.'  Chron.  Sax. 
A  D.  999,  1047,  104S.  Tliey  also  arranged  for  the  command  of  the  fleet. 
Ibid.  A.U.  1052. 

'  Hist.  Kccl.  ii  13. 

'  This  is  Keinblo's  first  canon,  and  it  is  large  enough  to  cover  all  the 
rest.  Saxons,  ii.  204  ;  '  First,  anil  in  general,  they  possessed  a  consultative 
voice  an<l  a  right  to  consider  every  public  act  which  could  be  authorised 
by  the  king.' 
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Election  of  the  witenagemot  to  the  deposition  of  the  ealdormen  was  ap- 
ealdormeu.  .... 

parently  requisite it  is  probable  that  in  theory  the  election  c-f 

those  officers  belonged  to  the  king  and  witan  conjointly  ^  But 
the  constant  tendency,  in  all  the  important  offices,  to  the  prin- 
ciple of  hereditary  succession,  must  have  been  a  limit  to  the 
exercise  of  the  right ;  and  it  would  not  be  safe  to  regard  the 
expressed  consent  of  the  witan  as  an  absolute  condition  of 
Of  bishops,  appointment.  In  the  election  of  bishops  the  same  uncertainty 
of  both  theory  and  practice  exists.  In  the  earliest  days  the 
kings  of  Northumbria  and  Kent  deliberated  on  the  election  to 
Canterbui-y,  as  a  matter  of  international  interest  ^ :  and  in  a.d. 
1 05 1  Edward  the  Confessor  summarily  set  aside  the  choice  of 
the  monks  Dunstan  was  appointed  '  ex  respectu  Divino  et 
sapientum  consilioV  Edward  the  Confessor  appointed  Arch- 
bishop Robert  in  a  witenageraot  at  London,  and  nominated 
Spearhafoc  to  London  at  the  same  time  Yet  nothing  can  be 
more  certain  than  that  in  many  cases  the  clergy  and  even  the 
people  of  the  dioceses  were  consulted.  Alcuin  writes  to  the 
priests  of  York,  urging  them  to  make  a  right  election  ^ :  the 
chapter  of  St.  Paul's  could  exhibit  a  bull  of  Pope  Agatho  con- 
ferring on  them  the  exclusive  right  ^  A  bishop  of  Lichfield  in 
the  ninth  centui-y  declares  himself  elected  by  the  whole  church 
of  the  province®;  and  Helmstan,  of  "Winchester,  in  a.d.  839, 

'  See  tlie  Chronicle,  A.D.  1055  ;  Freeman,  Norm.  Conq.  i.  126. 

^  Kemble's  sixth  canon,  Saxons,  ii.  221  :  'The  king  and  the  witan  had 
power  to  appoint  prelates  to  vacant  sees.'  The  same  right  with  respect  to 
the  ealdormen  is  discussed,  ibid.  ii.  148,  149. 

^  Bede,  H.  E.  iii.  29  :  '  Cum  electione  et  consensu  sanctae  ecclesiae  gentia 
Anglorum.' 

*  V.  Edw.  Conf.  (ed.  Luard)  p.  400  :  '  Eodbertus  vero  ....  regis  munere 
archiepiscopus,  totius  ecclesiae  tiliis  banc  iiijviriam  pro  uisu  suo  reclamanti- 
biis.'    It  was  done  in  a  gemot  at  London.    Cliron.  Sax.  a.d.  1050. 

°  See  the  contemporary  life  of  Dunstan,  in  Memorials  of  St.  Dunstan, 
PP>  3^>  38-  Flor.  \ViL;orn.  a.d.  959.  Oskytel  was  made  archbisliop  in  a.d. 
971,  by  favour  of  the  king  and  his  witan  :  Cliron.  Sax.  A.D.  971.  Elfric  was 
chosen  by  Ethelred  and  all  liis  witan  in  995.  Ibid. 

^  C1ir(m.  Sax.  A.n.  1050. 

''  Alcuin  writes  in  a.d.  796  to  a  powerful  man  in  NorUiund)ria,  urging 
him  to  defend  the  freedom  of  the  election  to  York,  and  to  tlie  clergy  of 
York  praying  them  to  avoid  eimony.  Ale.  Epp.  40,  48  ;  Councils,  &c.  iii. 
499,  500.  '  Councils,  &c.  iii.  l6l. 

"  '  (iuoniam  me  indignum  famulum  tuum  totaecclesia  provinciae  uostrae 
sibi  in  episcopatus  ofticium  elcgerunt.'  Councils,  &c.  iii.  613. 
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mentions  the  pope,  the  king,  the  church  of  Winchester,  and  all  Election  of 
the  bishops,  optimates,  and  nation  of  the  West  Saxons,  as  joining 
in  his  appointment  \  It  is  probable  then  that  under  the  hept- 
archic  kings  the  action  of  the  churches  was  comparatively  free 
in  this  respect,  and  that  the  restriction  was  a  result  of  the 
gi'owth  of  royal  power :  but  that,  like  all  other  ecclesiastical 
business,  the  appointment  of  bishops  was  a  matter  of  arrange- 
ment between  the  parties  concerned  :  the  election  by  the  clergy 
was  the  rule  in  quiet  times,  and  for  the  less  important  sees ; 
the  nomination  by  the  king  in  the  witenagemot  was  frequent 
in  the  case  of  the  archiepiscopal  and  greater  sees ;  the  con- 
sent of  the  national  assembly  to  the  admission  of  a  new  member 
to  their  body  being  in  all  cases  implied,  on  behalf  of  the  most 
important  element  in  it,  by  the  act  of  consecration  performed 
by  the  comprovincial  bishops  ^ 

58.  Of  all  elections,  the  most  important  was  no  doubt  that  Election  of 

.  kings, 
of  the  kmgs;  and  this  belonged  both  m  form  and  substance  to 

the  witan  ^,  although  exercised  by  them  in  general  assemblies 
of  the  whole  nation.  The  king  was  in  theory  always  elected, 
and  the  fact  of  election  was  stated  in  the  coronation  service 
throughout  the  middle  ages,  in  accordance  with  most  ancient 
precedent.  It  is  not  less  true,  that  the  succession  was  by  con- 
stitutional practice  restricted  to  one  family,  and  that  the  rule 
of  hereditary  succession  was  never,  except  in  great  emergencies 
and  in  the  most  trying  times,  set  aside.  Tlie  principle  may  be 
generally  stated  thus,  —  the  choice  was  limited  to  the  best 
qualified  person  standing  in  close  relationship  to  the  last 
sovereign :  for  it  is  seldom,  except  in  case  of  revolution  or 
conspiracy,  that  any  one  1)ut  a  son  or  brother  is  chosen ;  and 
in  the  case  of  a  king  d}ing  in  mature  years,  his  eldest  son 
would  be,  and  was  in  practice  held  to  be,  in  every  respect 

'  '  A  Banota  et  apoHtolicae  sedis  'dignitate,  et  ab  congregatione  civitatis 
Wentanae,  necnon  Acthel  ....  regis  et  episcoporimi  optiinatorumque  ejus 
et  totiuH  genti  Occiilentalium  Saxonuin  unaniniiter  ad  cpiHoo|)alis  officii 
graduni  electuH."  CoiincilH,  &c.  iii.  6j2. 

'  (inclHt  regardb  tlie  binliops  as  royal  nominees  far  too  exclusively.  Self- 
govominent,  i.  44  ;  VcrwaltiingBrecht,  i.  73. 

'  KcmblfH  fourth  canon,  Kaxonn,  ii.  214  :  'Tlio  witan  had  the  j)ower  of 
electing  the  king.'    Freeman,  Norm.  Con<i.  i.  693-597. 
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The  three- 
told  sanc- 
tion. 


-Deposition 
of  the  king. 


Cases  of 
deposition. 


the  safest  successor  \  It  may  be  sufficient  however  here 
to  lay  down  the  rule,  that  both  the  formal  election  preparatory 
to  the  act  of  coronation,  and  the  actual  selection  when  the 
necessity  for  a  free  choice  occurred,  belonged  to  the  witan  :  they 
included  among  them  both  the  principes  or  national  magistrates, 
to  whom,  OD  the  most  ancient  precedents  of  heathen  times,  the 
power  appertained  ;  the  bishops,  whose  recognition  by  the  act 
of  anointing  and  coronation  was  religiously  viewed  as  conveying 
the  Divine  sanction,  and  as  requisite  for  the  enforcement  of  the 
moral  duty  of  the  subject ;  and  the  ministri  or  personal  retainers 
of  the  crown,  whose  adhesion,  expressed  in  their  particular  oath 
of  fealty,  was  in  the  highest  degree  necessary  for  the  safety  and 
peace  of  the  new  reign  ^.  The  recognition  by  the  assembled 
people  was  a  complementary  security,  but  implied  no  more  real 
right  of  admission  or  rejection  than  belonged  to  the  persons  actu- 
ally present :  for  the  crowd  that  surrounded  the  coronation  chair 
was  no  organised  or  authorised  representation  of  the  nation 

The  right  of  deposing  a  worthless  king  seems  to  be  a  corollary 
from  the  right  of  election  * ;  but  it  is  not  in  reality  so  simple 
a  matter  either  in  history  or  in  theory ;  for  the  right  of  an 
elected,  accepted,  crowned  and  anointed  king,  is  fenced  round 
with  sanctions  that  cannot  be  broken  by  the  mere  resolution 
of  his  electors.    The  cases  in  which  the  power  was  exercised 


'  Hallam,  M.  A.  ii.  2  73-  The  instances  in  which  expres.s  mention  is 
made  of  the  act  of  election,  are  collected  by  Kenible,  Saxons,  ii.  215-219, 
and  Freeman,  Norm.  Conq  i.  591.  They  are,  Alfred  (Asser,  M.  H.  B.  477, 
Sim.  Dun.  a.D.  871);  Edward  the  Elder  (Ethelwerd,  c.  4.  M.  H.  B.  519)  ; 
Atlielstan  (Chron.  Sax.  A.D.  924) ;  Edred,  'electione  optnnatum  subrogatus' 
(Cod.  Dipl.  ccccxi) ;  Edgar  '  eligitur'  (Flor.  Wig.  A.D.  95 7^;  Edward  (Flor. 
Wig.  A.D.  975);  Ethelred  (Chron.  Sax.  979);  Eihnund  (Chion.  Sax.  A.D. 
1016);  Canute  (Chron.  Sax.  a.d.  ioi  7);  Harold  I. (Flor.  Wig.  A.n.  1035  :  'con- 
sentientibus  quam  plurimis  majoribus natu,' A  D.  1037,  'rex  eligitur')  ;  Ed- 
ward the  Confessor  iChron.  Sax.  A.D.  1042) ;  Harold  (Flor.  Wig.  A  D.  1066). 

^  In  the  case  of  Alfred  it  is  said,  '  a  ducibus  et  a  praosnlibus  totius  gentis 
eligitur  et  non  solum  ab  ipsi.s  verum  etiani  ab  omni  pojuilo  adoratur.'  Sim. 
Dun.  ad  871.  Edied  'frater  ejus  (i.e  Ednuuidi)  uterinu.s,  electione  opti- 
matum  subrogatus,  pontificali  auotoritate  eadem  anno  catholice  est  rex  et 
rector  ad  regna  quadripcrtiti  rcgiminis  consecratus.'  Cod.  Dipl.  ccccxi. 

'  F'reeman,  Norm.  Conq.  i.  591. 

*  K'-nddu's  fifth  canon,  S.ixons,  ii.  219:  'The  witan  had  the  power  to 
depose  the  king,  if  his  goveniinent  was  not  conducted  for  the  benefit  of  his 
people.' 
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by  the  witenagemot  must  be  dealt  with  singly.    Most  if  not 

all  of  these  belong  to  the  heptarchic  period.    In  the  eighth  In  Xorth- 

.  .  umbria. 

century  there  were  fifteen  kings  of  Northumbria  all  duly 
elected,  of  whom  at  least  thirteen  ended  their  reigns  by  ex- 
traordiuarj-  means  ^ :  of  these,  two,  Ceolwulf  and  Eadbert,  are 
recorded  to  have  resigned  quietly  and  entered  the  ranks  of  the 
clergy;  one,  Osric,  is  simply  said  to  have  been  killed  3  three, 
Osred,  Oswulf,  and  Elfwald,  were  slain  by  conspiracy  of  their 
own  officers  or  retainers ;  two,  Eadwulf  and  another  Osred 
were  expelled  by  similar  bodies  without  being  murdered;  Os- 

■  The  order  of  tbeir  reigns  is  aa  follows  : — 
I.  Aldfrith,  died  in  a.d.  705.    Bede,  H.  E.  v.  18. 

1.  Eadwulf,  '  de  regno  quod  duos  menses  tenuit,  conjuratione  facta 
adversus  eum  expulsus  est.'    Edd.  V.  Wilfr.  c.  57. 

3.  Osred,  son  of  Aldfrith,  '  coi^atorum  insidiis  caesus,'  W.  Malmesb. 

G.  R.  §  53.  '  Iinmatura  et  terribili  morte  praeventus.'  Ep.  Bonif.  59. 

4.  Coenred, '  infirmatus.' Henry ofHuntingdon,    foedo  exitu  auras  pol- 

M.  H.  B.  734.  Muere.    W.  Malmesb. 

5.  Osric,  killed.    Chron.  Sax.  A.D.  731.  J  G.  R.  §  53. 

6.  Ceolwulf,  brother  of  Coenred,  'captus,  attonsus  et  reniissus  est  in 

regnum  ; '  Cont.  Bt  dae,  a.d.  731  :  'sua  voluntate  attonsus  regnum 
Eadbcrcto  reliquit ; '  Ibid.  A.D.  737. 

7.  Eadbert,  'filius  patrui  Ceolwulfi' — '  acoepta  Sancti  Petri  tonsura, 

filio  suo  Oswulf'o  regnum  reliquit.'  Ibid.  a.d.  758. 

8.  Oswulf,  '  a  suis  ministris  facinorose  occisus,'  ibid.  a.d.  759;  'occi- 

sus  est  nequiter  a  sua  familia,'  Sim.  Dun.  A.D.  758. 

9.  Ethelwald,  'a  sua  plebe  electus ; '  Cont.  Bed.  759  :  'regnum  amisit 

in  Winchenheale  ;'  Sim.  Dun.  A.D.  765. 

10.  Alcred,  '  piosapia  Idae  regis  exortus.'  Ibid.    'Cotisilio  et  consensu 

suorum  omnium,  regiae  familiae  ac  principum  destitutus  societate, 
exili(>  iuiperii  niutavit  majestatem.'  Ibid.  A.D.  774. 

11.  Ethelred,  son  of  Ethelwald,  'tanto  honor(!  coronatu.s.'  Ibid.  'Ex- 

pulso  de  regali  solio  et  in  exilium  fugato.'  lliid.  a.d.  779. 
H.  Elfwald,  son  of  Oswulf,  'conjuratione  facta  ab  ejus  patricio,  Sicgan 
nomine,  niiserabili  occisus  est  morte.'  Ibid.  788. 

13.  Osred,  son  of  Alcred  :  '  dolo  suorum  principum  circumventus  et 

captuH  ac  regno  privatus  attonsus  est — conctus  exilium  petit." 
Ibid.  790,    'De  exilio  sacramentis  et  fide  qtiorundam  principum 
clam  ..  ..  venit  ....  captus  ....  occisus.'  Ibid.  792. 
II.  Ethelred  restored;  killed  by  his  subjects  in  A.D.  796.  Sim.  Dun.  : — 
I.*ttiT  of  Alcuin  to  Oft'i  ;  CJnunt  ils,  iii.  499. 

14.  Osbahl  :  'patricius  a  quibusdam  ip.-^ius  gcntis  priucipibus  in  regnimi 

est  constitutuB  et  post  xxvii  dies  omni  n  giau  familiae  ac  principum 
est  societat<!  destitutus,  fugatusque  et  de  regno  expulsus."  Sim. 
Dun.  A.D.  796. 

15.  Eardulf:  '  De  exilio  vocatus  regni  infulis  est  subliniatus."  Sim.  Dun. 

796.  '  lUgno  rt  patria  pulsus."  Kinhard,  a.d.  80S.  '  Per  le-atos 
Komaid  pontificis  et  domiiii  impcrutoris  in  regnum  suum  rodu- 
citur.'  Ibid.;  Councils,  iii  561. 
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H*'?T°!i*^°"    bald  was  set  up  and  set  aside  by  a  faction  :  of  the  end  of 
brian  kings.  Coenred  We  are  told  nothing,  but  that  it  was  calamitous  ;  Alcred 
was  deprived  of  his  kingdom  by  the  counsel  and  consent  of 
his  own  people,  that  is  no  doubt  by  regular  act  of  the  witena- 
gemot ;  his  predecessor,  Ethelwald,  lost  his  kingdom  at  Win- 
cenheale,  the  meeting-place  of  the  Northumbrian  councils, — 
most  probably  therefore  by  a  similar  act;  Ethelred  was  dis- 
placed in  A.D.  779,  and  restored  in  a.d.  790,  only  to  be  mur- 
dered sLx  years  later  by  equally  competent  authority ;  Eardulf 
was  expelled  from  his  throne  and  country  in  A.  D.  808,  and 
sought  restoration  through  the  intercession  of  the  pope  and 
We^ssex'^     emperor.     In  Wessex  the  tale  is  somewhat  different :  during 
the  same  period  Ini,  following  the  example  of  his  predecessor, 
Ceadwalla,  resigned  his  crown  and  went  to  Rome;  Ethelbeard 
and  Cuthred,  who  followed  him,  reigned  as  long  as  they  lived ; 
Sigebert,  the  next  king,  was after  a  year's  reign,  deposed  by 
Kynewulf  and  the  West  Saxon  witan,  one  province  being  left 
him  for  his  maintenance  ;  Kynewulf  was  murdered,  and  Brihtric 
was  poisoned  by  his  wife.    In  such  a  record  it  is  scarcely  wise 
to  look  for  constitutional  precedents  ^.    The  depositions,  how- 
ever, of  Alcred  and  Sigebert,  stand  out  as  two  regular  and  formal 
acts ;  the  authority  by  which  they  were  sanctioned  being  fully 
though  briefly  stated,  the  deposition  not  being  followed  by 
murder,  and,  in  one  case,  provision  being  made  for  the  support 
of  the  royal  dignity.    It  is  probable  that  these  instances  might 
be  multiplied,  if  we  had  fuller  details  as  to  the  conspiracies  by 
which  the  Northumbrian  kings  were  unseated.    The  depositions 
of  Alcred  and  Sigebert  may  have  been  the  result  of  a  con- 
spiracy, and  those  of  the  others  may  have  been  determined  in  a 
witenagemot,  all  under  the  inspiration  of  a  competitor  for  the 
throne :  but  in  these  cases,  on  any  theoiy,  the  deposition  was 

■  Chron.  Sax.  A.D.  755  :  'This  year  Cyncwulf  .and  the  Wost  Saxon  witan 
deprived  Sigebert  of  his  kingdom,  except  Hampshire,  for  liis  unjust  doings." 

'  The  deposition  of  Beornred,  king  of  Mereia,  in  a.d.  758,  related  in  the 
Viiae  diioram  Offurnm,  by  Matthew  Paris  (ed.  Wats,  pp.  10,  1 1),  is  scarcely 
historical,  but  may  be  (|uite  true  :  '  Pro  eo  quod  populum  non  acquis  legi- 
bu8  sed  per  tyrannideni  gubernaret,  convenerunt  in  ununi  omncs  tarn  nobiles 
quam  ignobiles,  et  Offa  duee  ....  ipsum  a  regno  expulerunt.'  M.  Paris,  ed. 
Luard,  i.  342,  343. 
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decreed  in  the  national  council.  Whether  such  depositions  were  Compiica- 
completed  by  any  act  of  degradation  or  renunciation  of  alle-  question, 
giance,  we  are  not  told  :  at  a  later  period,  when  coronation  and 
the  national  recognition  by  homage  and  fealty  were  regular 
parts  of  the  inauguration  of  a  king,  something  more  than  a 
mere  sentence  of  the  supreme  court  would  have  been  necessary, 
if  all  such  ceremonies  had  not  been  summarily  dispensed  with 
by  murder.  In  the  cases  of  Ceolwulf  and  Eadbert,  the  voluntaiy 
tonsure  was  regarded  as  a  renunciation  of  the  rights  conferred  by 
coronation.  In  the  cases  in  which  the  expulsion  or  deposition  is 
said  to  be  the  result  of  conspiracy  or  desertion  of  the  '  familia '  of 
the  luckless  prince,  we  have  an  indication  of  some  process  on 
the  part  of  the  comitatus,  the  ministri,  or  king's  thegns,  analo- 
gous to  the  renunciation  of  allegiance  in  feudal  times.  But  our 
authorities  are  scanty  and  brief,  and  even  if  such  conjectures  are 
true,  it  would  be  unsafe  to  regard  these  cases  as  instances  under 
a  general  rule.    The  time  was  one  of  unexampled  civil  anarchy,  Scarcity  of 

,    ,         .  .  ,  eonstitn- 

anu  there  is  no  instance  in  wluch,  without  the  pressure  of  a  tionai  prece- 

competitor,  who  had  perhaps  an  equal  title  to  the  throne  by 

hereditary  or  personal  qualifications,  a  king  was  simply  set  aside 

for  misgovernment.    The  immorality  and  other  misdeeds  of  the 

Northumbrian  kings  would  have  been  amply  sufficient  to  justify 

more  regular  proceedings  than  a  succession  of  conspiracies 

among  their  near  kinsmen. 

Among  the  descendants  of  Egbert  three  cases  occur  :  the  Later  cases 

exceptional. 

n  est  baxons  discard  Ethelwulf  after  his  return  from  Rome,  in 
favour  of  Ethelbald  :  the  Mercians  reject  Edwy  and  elect  Edgar ;  - 
and  the  whole  kingdom  renounces  Ethelred  the  Unready.  In 
the  first  two  instances,  however,  it  is  a  revolt  or  civil  war  rather 
than  a  legal  deposition,  and  it  results  in  a  division  of  an  ill  con- 
solidated kingdom  between  two  competitors.  Ethelred  also  is 
renounced  in  favour  of  his  conqueror,  rather  than  formally 
deposed,  and  the  action  of  the  witan  is  more  clearly  concerned 
witii  his  restoration  than  with  hia  expulsion'. 

In  all  these  points,  the  actual  exercise  by  the  witonagemot  of  Rights 
their  allowed  and  recoguised  right,  must  have  dcpciuUd  very  ox'nod  i.y 
much  on  the  circumatancea  of  the  case,  and  on  the  character  of  " 
'  V.  S.  Dunat!ini,  p.  35  ;  AHaer,  M.  H.  J?,  p.  471  ;  Flor.  Wig.  a.d.  1014. 
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Real  exer-    the  sovereign  with  whom  they  had  to  deal.    It  is  in  legislation 

cis6  of 

powers  by  alone  that  we  can  affirm  that  their  right  to  advise  and  con- 
sent was  invariably  recognised ;  their  participation  in  grants 
of  land  is  not  much  less  frequently  particularised,  but  is  often 
mentioned  in  a  way  that  shows  it  to  have  been  formal  and 
perfunctory,  and  after  the  end  of  the  tenth  century  often  ceases 
to  be  expressed  at  all.  The  election  to  tlie  office  of  ealdorman 
was  regulated  more  by  the  king's  favour  and  by  hereditary 
claims,  than  by  a  substantive  selection,  except  in  a  few  extra- 
ordinary cases ;  that  to  the  episcopal  sees  was  limited  both  by 
canonical  custom  and  by  the  piety  or  determination  of  the 
king ;  in  either  case,  the  election  might  easily  obtain  consti- 
tutional confirmation,  for  both  the  friends  of  the  monks  and  the 
retainers  of  the  king  were  numerous  in  the  gemot.  Thus  the 
English  king,  although  fettered  both  in  theory  and  in  practice 
by  important  restrictions,  was  scarcely  more  like  the  king  of  Ger- 
man antiquity  than  like  the  king  of  feudal  times.  He  was  hedged 
in  by  constitutional  forms,  but  they  were  very  easy  to  break 
through,  and  were  broken  through  with  impunity  wherever 
and  whenever  it  was  not  found  easier  to  manipulate  them  to  the 
end  in  view.  The  reason  why  the  West  Saxon  kings  of  united 
England  had  so  few  difficulties  with  either  clergy  or  lay  coun- 
sellors may  have  been  that,  their  power  of  increasing  the  number 
of  their  dependents  in  the  witenagemot  by  nomination  being 
admitted,  they  could  at  any  time  command  a  majority  in  favour 
of  their  own  policy.  Under  such  circumstances,  the  witenagemot 
was  verging  towards  a  condition  in  which  it  would  become  simply 
the  council  of  the  king,  instead  of  the  council  of  the  nation ;  the 
only  limit  on  the  power  of  nomination  being  on  the  one  hand 
the  importance  of  canonical  sanction,  and  on  the  other  the  diffi- 
culty of  setting  aside  hereditary  claims  among  the  caldormen  and 
the  ministri.  The  feudal  principle  advances  until  it  stands  face 
to  face  with  the  determination  of  the  tax -payer. 

59.  The  king'  then,  who  crowns  the  fabric  of  the  state,  is 

■  On  tlio  origin  of  the  word  Vmg,  sec  Max  IMiiller's  Lectures  on  the 
Science  of  Laiigiiaije,  ii.  282,  2S4;  Freeman,  Nonn.  Comj.  i.  583,  584; 
Grimm,  Ii.  A.  p.  230;  Sclimid,  Goaetzc,  p.  551.  Max  Miillor  decides  tliat 
'  the  old  NorBC  konr  and  konungr,  the  old  high  German  chuninc,  and  the 
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neither  a  mere  omamental  appendage  nor  a  ruler  after  the  im-  The  limited 
perial  model.  He  is  not  the  supreme  landowner,  for  he  cannot  the  king- 
without  consent  of  the  witan  add  a  portion  of  the  public  land 
to  his  own  demesne.  He  requires  their  consent  for  legislation 
or  taxation,  for  the  exercise  of  jurisdiction,  for  the  determination 
of  war  and  peace.  He  is  elected  by  them,  and  liable  to  be  de- 
jiosed  by  them.  He  cannot  settle  the  succession  to  the  throne 
without  their  sanction.  He  is  not  the  fountain  of  justice,  which 
has  always  been  administered  in  the  local  coui  ts  ;  he  is  the  de- 
fender of  the  public  peace,  not  the  autocratic  maiutaincr  of  the 
rights  of  sulfjects  who  derive  all  their  rights  from  him.  But, 
notwithstanding,  he  is  the  rejjresentative  of  the  unity  and 
dignity,  and  of  the  historical  career  of  the  race;  the  unquestioned 
leader  of  the  host ;  the  supreme  judge  of  appeal.  The  national 
officers  are  his  officers  ;  the  sheriffs  are  his  stewards  ;  the  bishops, 
ealdormen,  and  witan  are  his  bishops,  ealdormen,  and  witan.  The 
public  peace  is  his  peace ;  the  sanction  which  makes  him  in- 
violable and  secure,  is  not  the  simple  toleration  of  his  people, 
but  the  character  impressed  on  him  by  unction  and  coronation, 
and  acknowledged  by  himself  in  the  promises  he  has  made  to 
govern  well  and  maintain  religion,  peace,  and  justice. 

Royalty  has  besides  many  distinctive  and  most  impoi-tant  rriviieites  of 
privileges  or  prerogatives  ;  rights  which  only  in  a  very  modified  ^'^^^ 
way  exist  among  the  subjects,  and  which  are  practically  limited 
only  in  a  slight  degree  by  the  action  of  the  council.  In  the 
first  place,  it  is  hereditary ;  that  is,  the  successor  or  competitor 
possible  to  the  reigning  sovereign,  cannot  be  any  merely  am- 
bitious ealdorman  or  factious  neighbour  ;  royalty,  though  elective, 
belongs  to  one  house,  one  famil}',  always  kept  within  very  narrow 
proportions  by  the  hazardousness  of  their  employments,  by 

Anglo-Saxon  cyning,  were  common  Aryan  words,  not  formed  out  of  German 
materials  »nd  therefore  not  to  be  exiiliiinu<l  as  regular  German  derivatives. 
..  ..It  corrt-Hponds  with  the  Sanskrit  gan.ika  ....  It  simply  mennt  father  of 
a  family.'  Therefore  it  is  not  cyn-ing,  the  child  of  the  race.  Hut  the  Anglo- 
Saxons  prohahly  connected  the  cynin'j  with  the  cyn  more  closely  than 
scientific  etymology  would  permit;  witness  such  words  as  cyne-hlafnrd,  ia 
which  however  we  are  told  that  cyne  means  mibilig,  not  i/euiu.  Schinid, 
Geselze,  p.  551.  Sir  F.  I'algrave's  idea  of  deriving  the  word  from  the  Celtic 
an,  '  head,'  and  the  notion  connecting  it  with  '  can '  and  '  cuuuing '  are 
alike  absurd. 
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private  jealousy,  and  not  unfrequently  by  stern  cruelty  \  The 
Election  of  king  is  safe  from  competition,  except  by  his  o\vn  immediate 
fettered  by  kinsmen,  and  if  he  live  long  enough  to  have  a  grown-up  son,  he 
right!'*'''^^    may  count  surely  on  not  being  deposed.    This  mark  seems  to 
be  universal :  the  Visigoths  are  the  only  tribe  of  Germanic 
connexion  which  we  know  to  have  maintained  royalty  unfettered 
by  hereditary  right,  and  that  only  in  their  decline,  and  after  the 
extinction  of  the  house  of  Alaric.    In  all  other  cases,  save  that 
of  simple  alodial  inheritance,  public  offices  were  filled  and 
political  position  bestowed  by  nomination  or  election  for  life 
only.    As  hereditary  sovereign,  the  king  had  every  inducement 
to  labour  for  the  consolidation  of  the  state,  the  government  of 
which  he  should  leave  to  his  son,  and  not  for  the  mere  accu- 
mulation of  wealth  or  territoiy  for  heirs  who  would  sink  into 
a  private  station  when  he  was  gone. 
The  royal        The  king  had,  in  the  next  place,  a  large  property  in  land  and 
revenue.   His  property  in  land  may  fall  under  three  heads  :  first, 
his  private  estate,  which  he  could  dispose  of  by  his  will,  and  which 
might  be  either  bookland  ^,  or  folkland  of  which  he  had  taken 

'  The  example  of  Northumbria  (above,  p.  137)  may  suffice  for  hept- 
archic  times.  In  the  West  Saxon  family,  after  the  reign  of  Egbert,  the  chief 
exceptions  to  hereditary  succession  are  found  in  the  fact  that  the  four 
sons  of  Ethelwidf  followed  in  order  of  birth,  tiie  brother  being  preferred  to 
the  son  of  the  last  king  ;  Alfred  at  least  certainly  succeeded,  although  he 
had  two  nephews,  sons  of  an  elder  brother.  But  in  this  case  it  may  be 
observed,  (i)  that  the  kingdoms  held  by  Ethelvvulf  were  not  yet  consoli- 
dated ;  Ethelstan  had  reigned  as  king  of  Kent  with  Ethelwulf  until  a.d. 
850,  Ethelijald  had  been  king  of  Wessex  from  a.d.  856  ;  Ethelbert  had 
been  king  of  Kent  as  early  as  a.d.  853  (Cod.  Dipl.  cclxix) ;  and  during  the 
reign  of  Ethelred,  Alfred  had  been  secuwlariiis,  that  is,  had  probably  an 
inchoate  royalty  of  a  stronger  character  than  that  of  heir  presumptive;  so 
that  the  family  arrangement  which  provided  for  the  descent  of  the  inlierited 
estate  (see  Alfred's  WUl)  may  have  been  followed  in  the  succession  to 
the  kingdom  also :  (ii)  the  sons  of  the  elder  brotlu-r  mu.st  li.ave  been  minors 
at  the  time  of  Alfred's  succession.  That  Edward  the  Elder  should  suc- 
ceed his  father  to  the  exclusion  of  his  cousins,  was  quite  nattiral.  The 
sons  of  Edward  the  Elder  succeed  one  another  in  the  .same  way;  Athelstau 
howev(  r  .seems  to  have  had  no  children  :  and  as  ]<]dmund  was  only  eighteen 
when  he  began  to  reii^n  in  940,  his  cliildrcn  must  have  been  infants  when 
he  died  in  946.  It  is  not  necessary  here  to  ex.aniine  into  the  nature  of 
Alfred's  anointing  at  Rome,  which  Asser  describes  as  royal  unction,  but 
which  has  been  exi)hiined  of  confirmation.  See  Pauli,  Life  of  Alfred  (ed. 
Thorjje),  pp.  54,  84;  Kend)ie,  C.  D.  cccxiv  ;  ];iber  de  Hyda,  p.  3-27. 

"  iSuch  as  arc  dispoaed  of  in  the  wills  of  Alfred  and  Edred.  Liber  de  Hyda, 
pp.  62,  153. 


VI.] 


Royal  Estate  and  Reventie. 


143 


leases  of  lives  ;  secondly,  the  proper  demesne  of  the  crown  com-  Various 
prising  palaces  and  their  appendant  farms,  the  cyninges  hotl  and  royal  Mtate 
the  cyninges  tun,  and  even  cities  and  burghs  founded  upon  old 
royal  estates  :  these  belonged  to  the  king  as  king,  and  could  not 
be  alienated  or  burdened  without  the  consent  of  the  witenagemot^. 
And  he  had,  thirdly,  rights  over  the  folkland  of  the  kingdom, 
rather  of  the  nature  of  claim  than  of  possession  ;  the  right  of 
feorm-fultum  for  himself,  and  that  of  making  provision  for  his 
followers  with  the  consent  of  the  witan.  After  the  reign  of 
Ethelred,  this  third  class  of  property  seems  to  have  been  merged 
in  the  crown  demesne. 

TJnder  the  head  of  revenue  may  be  placed  the  fines  and  other  Revenue  of 
proceeds  of  the  courts  of  law  which  the  king  shared  as  guardian  *  crown, 
of  the  pcace^ ;  the  right  of  maintenance  or  procurations  for  him- 
self and  his  retinue  in  public  progresses  ' ;  the  produce  of  wreck 
and  treasure  trove  *,  mines  and  saltworks  *  ;  the  tolls  and  other 
dues  of  markets,  ports  and  transport  generally*  ;  and  the  heriots 
and  other  semifeudal  payments  resulting  from  the  relation  be- 
tween the  sovereign  and  his  special  dependents The  existence 
of  many  of  these  sources  of  income  is  known  only  from  gi-ants 
of  land  in  which  they  are  retained  or  remitted.  It  is  probable 
that  the  character  of  many  of  them  varied  much  from  time  to 
time ;  but  there  is  no  subject  on  which  we  have  less  information 
than  the  administration  of  public  revenue  in  the  Anglo-Saxon 
times  :  a  curious  point  of  contrast  with  the  age  that  follows, 
that  of  Domesday  and  the  V\\)e  Rolls.  With  these  sources  of 
profit  may  be  noted  such  minor  rights  as  the  protection  of 
strangers,  and  the  power  of  erecting  bridges  and  castles^  The  The  king's 
higher  price  set  on  the  king'.s  life",  the  wergild  payable  to  his 
kin  on  his  violent  death,  testifies  to  the  importance  attached 

'  See  a  pratit  of  Ethelred  II  to  Abingdon  (Cod.  Dipl.  mcccxii),  in  which 
he  carefully  distinguiwheg  between  his  propria  herciMlag,  which  he  could 
alienate,  and  the  tcrrae  rrgaIeK  et  ad  reyios  filinn  pertinentes,  the  alienation 
of  which  the  witan  had  refuKod  to  sanction.    Kemble,  Saxons,  ii.  30. 

'  KendiU',  SaxouH,  i.  157;  ii.  54,  55. 

'  Ibid.  i.  152  ;  ii.  58-61.  *  Ibid.  ii.  55,  64.  »  Ibid.  ii.  69. 

'  Ibid.  ii.  75.  '  11,1,1.  ii.  98  H(|.  '  Ibid.  ii.  88,  91. 

•  Ibid.  i.  153  ;  ii.  3J  ;  Schmid,  OcHetze,  p.  55a.  Allen,  Prerogative,  pp. 
36,  40;  (inei«t,  Vorwaltungsrocht,  i.  21. 
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The  kind's  to  liis  person.  By  the  Mercian  law  it  was  7200  shillings,  by 
cynebot.  that  of  the  North  people  15,000  thiymsas,  or  nearly  half  as 
much  again.  A  fine  of  equal  amount,  the  cynebot,  was  at 
the  same  time  due  to  his  people.  The  existence  of  these 
regulations  may  be  interpreted  as  showing  that  the  idea  of 
treason  against  the  king  was  as  yet  unknown,  no  other  punish- 
ment being  prescribed  for  the  regicide,  and  the  value  of  the 
king's  life  being  made  to  differ  in  degi-ee  only  fi-om  that  of  the 
subject  ^.  How  far  this  is  true  in  theory  we  may  consider 
further  on ;  as  to  the  fact,  it  may  be  stated  that  in  the  earliest 
laws  no  wergild  is  assigned  to  the  king,  and  hence  it  may  be 
inferred  that  none  would  be  accepted ;  in  the  cases  in  which 
it  is  assigned,  the  sum  is  so  large  that  it  would  necessitate  the 
enslaving  of  the  murderer  and  his  kin,  if  not  such  a  failure  of 
payment  as  death  alone  could  expiate.  The  fines  for  transgressing 
the  king's  protection,  breaking  into  his  '  burh,'  and  injuring  his 
dependents,  were  correspondingly  high,  but  not  so  much  so  as  to 
imply  a  difference  in  kind  from  like  offences  against  private  men. 
Honoraiy  The  raised  seat  or  throne,  the  crown  or  royal  helmet,  the 
prniieges.  gggp^-j-e^  the  standard,  tufa  or  lance',  all  the  ordinary  insignia  of 
historical  royalty,  seem  to  have  been  used  by  one  or  other  of  the 
Anglo-Saxon  kings.  The  ceremony  of  anointing  and  coronation 
has  however  an  especial  interest  in  their  case. 

Coiisecra-        60.  The  royal  consecration  in  its  most  perfect  form  included 

tion,  includ-  ,     ,  , .  i  •  mi  •  c 

mscrovniing  both  coronation  and  uuction.     Ihe  wearmg  of  a  crown  was  a 

'  most  ancient  sign  of  royalty,  into  the  origin  of  which  it  is  useless 
now  to  inquire ;  but  the  solemn  rite  of  crowning  was  borrowed 
from  the  Old  Testament  by  the  Byzantine  Caesars ;  the  second 
Theodosius  was  the  first  emperor  crowned  with  religious  cere- 
monies in  Christian  times  ^    The  introduction  of  the  rite  of 

'  Allen,  Prerogative,  p.  40  :  '  It  appears  .  .  .  from  these  legal  and  his- 
torical details  that  in  early  times  he  had  no  other  security  for  his  life  than 
what  tlie  law  afforded  to  the  meanest  of  his  subjects.' 

'  Sceptra,  Sim.  Dun.  ad.  755  ;  tufa,  Bede,  H.  E.  ii.  16. 

'  Masi^ell,  Monumenta  Ritualia,  iii  p.  iv;  Robertson,  Essays,  pp.  303-215. 
The  word  '  consecration'  woidd  a^  .-v  rule  imply  unction  and,  a  fortiori,  coro- 
nation. But  the  unction  of  Alfred  at  Rome  was  rather  a  ])rophetic  and 
presumptive  inauguration  tlian  a  formal  act,  and  can  scarcely  iiave  included 
coronation.  Alfred  at  any  rate  did  not  receive  the  title  of  king  with  it,  and 
it  is  most  reasonably  referred  to  Ida  coufirmatioa. 
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anointing;  is  less  certainly  ascertained.    It  did  not  always  ac-  Origin  of 

.  .  coronation 

comimny  coronation,  and,  although  usual  with  the  later  emperors,  and  unction. 

is  not  recorded  in  the  case  of  the  earlier  ones,  whilst  in  the 
middle  ages  the  kings  of  England,  France,  Jerusalem  and  Sicily, 
were  the  only  sovereigns  below  the  imperial  rank  who  were 
entitled  to  it.  Tliere  is  no  evidence  that  Theodosius  was 
anointed,  but  his  successor  Justin  certainly  was  ;  and  in  general 
where  unction  is  stated  to  have  taken  place,  coronation  may  be 
understood  to  have  accompanied  it.  It  is  not  easy  to  determine, 
when  crowned  and  anointed  kings  are  spoken  of  rhetorically, 
whether  anything  more  is  meant  than  a  figurative  statement 
tliat  their  power  is  ordained  of  God  :  and  consequently  the 
fact  that  Gildas  .speaks  thus  of  tlie  British  kings  can  scarcely 
be  pleaded  as  actual  evidence  of  the  performance  of  the  rite^ 
S.  Columba  however  '  ordained,'  that  is  croAvned  and  conse- 
crated. King  Aidan  of  Dalriada^.  The  unction  of  Clovis  by 
S.  Remigius,  so  far  as  it  is  true  at  all,  is  better  understood  of  his 
baptism  than  of  his  coronation^ ;  and  between  Clovis  and  Pippin 
there  is  no  authenticated  case  of  any  Frank  king  being  anointed*, 
although  it  was  customary  among  the  Visigothic  kings  of  Spain*. 
From  the  ancient  Pontifical  ascribed  to  Egbert  archbishop  of 
York,  we  learn  that  the  English  kings  were  both  crowned  with 
a  helmet  and  anointed".    Whether  the  custom  was  borrowed 

'  Gillaa,  Hist.  cxix.  (M.  H.  R.  12):  '  Un^ebantur  reges  et  non  per  Deum ; 
Red  qui  caeti  ris  crudulioreH  extarent;  et  paulo  post  ab  unctoribu.s  non  pro 
veri  exaniinatione  tr(ici<lal)antur,  aliis  electi.s  trucioribus.' 

*  '  SanctuK  vcrbo  ob-ecntiis  Domini  ad  lovain  transnavigavit  in.sulam 
ibidoimiue  Aidanum  iisdom  advcntantein  diebiia  in  regeni,  sicut  erat  jussus, 
ordinavit.'  Adainnan,  V.  S.  C'oluniljae  ;  ed.  Reeves,  p.  198.  Council.s,  &c. 
ii.  108. 

'  Waitz,  D.  V.  G.  ii.  130,  131  ;  iii.  219.  Maakell  rerards  tlio  whole  as  !V 
fabrication,  Mon.  Hit.  iii.  p.  vi.  Waitz  refers  tlio  unction  to  tlie  bai)tisin. 
Clovis  wore  a  diadem,  after  receiving  tlie  considar  insignia  from  Constan- 
tinople, I).  V.G.  ii.  13-!.    Cf.  Hallam,  M.  A.  i.  107,  108. 

*  Waitz.  I).  V.G.  iii.  61. 

'  RoliertHon,  Essays,  p.  204.    Wait?,  D.  V.  G.  iii.  6^. 

"  Pont.  Kgb.  (Surtees  Soc.)  jip.  100  lo.v  See  also  Kcinble,  Sa\ons,  i. 
'■"j-S-  Bede  lioes  not,  so  far  us  I  remember,  mention  any  coronation  or  unction. 
The  Hncieiit  Nortliumbrian  annals,  used  by  Simeon  of  Durham,  say  of 
Ethelrod  of  Nortlmmbria,  AD.  774,  •  tan  to  honore  eoronatus';  of  Eadhcrt, 
A.D.  758,  '  n.'gnum  sibi  a  Deo  collatum";  of  Eiirdulf,  a  I).  796,  ■  regiit 
infulla  est  sublimatus,  et  in  Eboraea,  in  ecclesia  S  neti  Petri,  ad  allaro 
beati  apostoli  Pauli,  ubi  ilia  geiLS  prinium  percoperat  gratiam  baptismi, 
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from  the  Britons  or  taken  direct  from  the  Old  Testament  may  be 
Import  of  made  a  matter  of  question.  The  ceremony  was  understood  as 
mony.  bestowing  the  divine  ratification  on  the  election  that  had  pre- 
ceded it,  and  as  typifying  rather  than  conveying  the  spiritual 
gifts  for  which  prayer  was  made^.  That  it  was  regarded  as 
conferring  any  spiritual  character  or  any  special  ecclesiastical 
prerogative  there  is  nothing  to  show  :  ratlier  from  the  facility 
with  which  crowned  kings  could  be  set  aside  and  new  ones  put 
in  their  place  without  any  objection  on  the  part  of  the  bishops, 
the  exact  contiary  may  be  inferred.  That  the  powers  that  be 
are  ordained  of  God,  was  a  truth  recognised  as  a  motive  to 
obedience,  without  any  suspicion  of  the  doctrine,  so  falsely  im- 
puted to  churchmen  of  all  ages,  of  the  indefeasible  sanctity  of 
royalty'^.  The  same  conclusion  may  be  drawn  from  the  compact 
made  by  the  king  with  his  people  and  the  oaths  taken  by  both. 
If  coronation  and  unction  had  implied  an  indefeasible  right  to 
obedience,  the  oath  of  allegiance  on  the  one  side,  and  the  2)romise 
of  good  government  on  the  other,  would  have  been  superfluous. 
Yet  both  were  given. 

Royal  oath  6 1 .  The  imdertakiuj;  of  the  king  to  govern  righteouslv  is  not 
of  accession.  .  °  -,  "-i 

improbably  a  ceremony  of  much  older  date  than  either  of  the 
symbolical  rites.  But  the  earliest  instance  of  an  oath  to  that 
effect  is  that  of  Caribert  king  of  Paris,  father  of  the  Kentisli 

consecratus  est.'  Of  the  other  kingdoms  we  have  no  contemporary 
Chronicles ;  but  the  consecration  of  Egfrith  the  heir  of  Offa  is  mentioned 
in  the  Chronicle  under  the  year  785,  and  there  is  a  charter  of  Ceolwulf  of 
Mercia  in  which  he  mentions  his  consecration  as  having  been  performed  by 
Archbishop  Wulfred  on  the  15  Kal.  Oct.  822.  (Cod.  Di])!.  ccxvi.)  The  coro- 
nation of  Edmund,  king  of  the  East  Angles,  does  not  rest  on  any  good 
authority ;  but  the  practice  had  probably  become  general  before  the  time  of 
Alfred.  Florence  of  Worcester  mentions  the  consecration  of  Athelstan  at 
Kingston,  A.D.  924;  that  of  Edred  at  the  same  ])laco  in  A.D.  946;  that  of 
Edwy,  also  at  Kingston,  in  A.D.  955  ;  but  none  of  these  are  specified  in  the 
Chronicle.  The  Chronicles  (not  contemporary)  which  give  an  account  of 
Egbert's  consecration  at  Winchester,  are  of  no  authority  whatever.  Ethel- 
werd  states  that  Edward  the  Elder  was  crowned  at  Whitsuntide  in  the  year 
after  Alfred's  death  :  he  also  nienti<ms  the  coronaticm  of  Edgar. 

'  The  term  '  christus  Domini,'  the  Lord's  anointed,  applied  to  kings  in 
the  canons  of  the  legatine  synod  of  A.l).  787,  nmst  be  regarded  as  a  pre- 
sumptive evidence  of  the  existence  of  the  practice  ccmmionl}'  at  that  date. 
Councils,  &c.  iii.  453. 

'  The  statements  of  Allen,  Prerog.ative,  p.  22,  on  this  point  arc  very 
shallow  and  unfair.  To  attribute  the  ideas  of  the  seventeenth  century  to 
the  ages  of  S.  Gregory-,  Ansehu,  and  liecket  seems  .an  excess  of  absurdity. 
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Queen  Bertba,  who  is  recorded  to  have  sworn  that  he  would  not 
inflict  new  laws  and  customs  upon  his  people,  but  would  thence- 
forward maintain  them  in  the  state  in  which  they  had  lived 
under  his  father's  rule,  and  that  he  would  impose  on  them  no  new 
ordinance,  to  their  damage ;  there  is  some  doubt  however  to 
whom  the  promise  was  made\     In  the  Pontifical  of  Egbert  the 

declaration  is  made  in  the  form  of  a  decree^ :   '  It  is  the  duty  of  ^^^^  ?t  con 

_  secration. 

a  king  newly  ordained  and  enthroned  to  enjoin  on  the  Christian 
people  subject  to  him  these  thi-ee  precepts  ;  first,  that  the  Church 
of  God  and  all  the  Christian  people  preserve  true  peace  at  all 
times ;  secondly,  that  he  forbid  rapacity  and  all  iniquities  to  all 
degrees  ;  thiidly,  that  in  all  judgments  he  enjoin  equity  and 
mercy,  that  therefore  the  clement  and  merciful  God  may  grant  us 
His  mercy.'  In  almost  exactly  the  same  form  is  the  oath  taken  by 
Etheb'ed  the  Unready  at  the  bidding  of  Dunstan' :  '  In  the  name 
of  the  Holy  Trinity,  tlu-ee  things  do  I  promise  to  this  Christian 
peoj)le  my  subjects :   first,  that  God's  Chuix-h  and  all  the 

'  Greg.  Tunm.  ix.  30  :  '  Post  mortem  vero  Olilothacharii  regis,  Chari- 
berto  regi  popiilus  hie  sacraiiientum  dedit ;  similiter  etiam  et  ille  cum 
juramento  promisit,  ut  leges  coiisuetiuUnesque  novas  populo  noii  irifligeret, 
Bed  in  illo  quo  quondam  sub  patris  domitiatione  statu  vixerant  in  ipso  hie 
eos  doincejjs  retineret,  neque  ullam  novam  ordinationem  se  infiicturum 
sujicr  eos  quod  pertineret  ad  spolium,  spopondit.'  See  Waitz,  D.  V.  G.  ii. 
158,  161. 

'  Pont.  Egl).  p.  105.  Select  Charters,  pp.  61,  62.  I  quote  the  Pontifical 
of  Egbert  under  that  name  .as  usually  given  to  it ;  but  it  is  by  no  means 
clearly  ascertained  wliether  the  service  it  contains  is  to  be  regarded  as  an 
edition  by  Egbert  of  a  service  for  an  Anglo-Saxon  coronation,  or  as  a  common 
fonn  alre.Kly  in  u.se.  It  certaiidy  appears  to  contain  tlie  germ  of  the  cere- 
mony which  was  expanded  in  later  times  according  to  local  circumstances; 
as  in  the  service  for  the  Emperor  Henry,  Canciani,  i.  281.  On  the  Later 
(piestion,  <as  to  whether  the  kings  of  France  borrowed  their  service  from 
England,  see  Selden,  Titles  of  Honour,  pi>.  177,  1K9  ;  and  Maskell,  Mon. 
Itit.  iii.  14,  15.  In  the  service  of  Charles  V  of  Fr.ance  (MS.  Cotton  Tiber.us 
]'>.  8)  the  arcldjishop  jjrays  for  the  king,  '  ut  regale  solium  videlicet  Saxo- 
num,  Mercioruni,  Nordanchiaibrorum  sceptra  iwn  deser.at.'  Maskell  further 
(|Uotes  a  service  for  the  coronation  of  the  king  of  the  Franks  in  which 
the  prayer  nms  '  et  totiu»  Alhionis  ecclesiam  deinceps  ouni  plohibus  sibi 
annexis  it.a  onutriat,  &c. ;'  and  tiic  ■  form  given  by  Canciani  may  be 
compared  iti  lioth  particulars.  'J'lie  conclusion  seems  pretty  certain  tliat 
English  .MSS.  had  Ixjen  used  for  the  original  drawing  up  of  the  service 
in  both  instances.  See  also  Freeman,  Korni.  Concj.  iii.  622-635.  The 
(  arlitmt  ci.ronalion  Si  rvice  that  w(j  have,  to  which  a  cert  iin  date  can  be 
.;iven,  is  that  of  Kthelrud  II,  printed  in  Taylor's  '  (ilory  of  Regality.' 

'  Keinble,  .Saxons,  ii.  36  ;  from  Reliquiae  Anli(iua"e,  ii.  li;4.  Maskell, 
Mon.  Rit.  iii.  5.    Memorials  of  S.  Dunstan,  p.  355. 
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Royal  oath.  Christian  people  of  my  realm  hold  true  peace  ;  secondly,  that  I 
forbid  all  rapine  and  injustice  to  men  of  all  conditions ;  thirdly, 
that  I  promise  and  enjoin  justice  and  mercy  in  all  judgyients 
that  the  just  and  merciful  God  of  his  everlasting  mercy  may 
forgive  us  all.'  The  promise  made  by  the  same  Ethelred 
on  his  restoration  to  the  throne  in  a.d.  1014,  is  an  illustrative 
commentary  on  this,  for  it  shows  the  alteration  in  the  relations 
of  the  king  and  his  i)eople  which  had  taken  place  since  the  more 
ancient  oath  was  drawn  up  ;  '  he  promised  that  he  would  be  to 
them  a  mild  and  devoted  lord,  would  consent  in  all  things  to 
their  will  :  whatever  had  been  said  of  reproach  or  shame,  or  done 
frowardly  to  him  or  his  he  would  placably  condone  ;  if  all  with 
one  mind  and  without  perfidy  would  receive  him  to  the  kingdom^.' 
The  promise  to  do  the  will  of  his  people  although  they  receive 
him  as  their  lord  is  a  step  towards  the  form  of  the  medieval 
coronation  oath, '  to  maintain  just  laws  and  protect  and  strengthen 
as  far  as  lies  in  you,  such  laws  as  the  people  shall  choose,  accord- 
ing to  your  strength.' 

Oath  of  the      62.  The  duties  and  obligations  of  the  people  towards  the 

people  to  the 

king.  king  may  very  probably  have  taken  the  form  of  an  oath  of 

allegiance  in  primitive  times,  although  no  such  form  has  been 
preserved.  The  Frank  kings  on  their  accession  made  a  progres.-^ 
through  their  kingdoms,  showed  themselves  to  the  nation  and 
received  an  oath  from  all  ^.  The  oath  does  not  however  appear  in 
our  own  records  until  the  ancient  idea  of  kingship  liad  been  some- 
what modified.  It  is  first  found  in  the  laws  of  Edmund,  and  it 
there  bears  the  same  mark  as  the  legislation  of  Alfred  respecting 
treason'.  '  All  shall  swear,  in  the  name  of  the  Lord,  fealty  to 
King  Edmund  as  a  man  ought  to  be  faithful  to  his  lord,  without 
any  controversy  or  quarrel,  in  oi^cn  and  in  secret,  in  loving  what 
he  shall  love,  and  in  not  willing  what  he  shall  not  will  '.'  This 

*  Flor.  Wigorn.  A.n.  1014. 

Greg.  Turon.  vii.  7  :  '  Prioies  quoque  de  regno  Chilj  erici  .  .  .  .ad 
filium  ejus  .  .  .  se  collegerunt,  quein  Clilotliarium  vocitaverimt,  oxigente.s 
sacramenta  per  civit.ates  quae  ad  Cliil])ericiiin  prius  aspexerant,  ut  scilicet 
fideles  esse  deboant  riuiitcliramno  rcgi  ac  nepoti  sue  Chlotharic'  Also  ix. 
30,  quoted  above  ;  other  instances  are  given  l)y  Waitz,  D.  V.  G.  ii.  158. 
>  See  Chai)ter  VJl. 

*  Edmund,  iii.  §  1.    Select  Charters,  p.  66. 
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however  is  no  unconditional  promise  :  for  the  oath  taken  by  the  Conditional 

.  .  oath, 

man  to  his  lord,  on  which  the  above  is  framed,  specially  adds  '  on 

condition  that  he  keej)  me  as  I  am  willing  to  deserve,  and  fidfil 
all  that  was  agreed  on  when  I  became  his  man  and  chose  his  will 
as  mine  ^'  But  it  is  not  the  less  clear  that  the  obligation,  though 
mutual  and  conditional  still,  is  not  the  mere  right  and  duty  of  both 
to  maintain  the  peace  of  the  people,  but  a  stage  in  the  develop- 
ment of  those  mutual  relations  by  which  the  subject  became  per- 
sonally dependent  on  the  sovereign  as  lord  rather  than  as  king. 

63.  The  greatest  constitutional  prerogative  of  the  king,  his  right  The  roya! 
to  nominate  and  maintain  a  coniitatus  to  which  he  could  give  gesiths  "or 
territory  and  political  power,  is  marked  by  similar  developments.  *^^™P'"*'°"^ 
Like  the  Frank  king,  the  Anglo-Saxon  king  seems  to  have 
entered  on  the  full  possession  of  what  had  been  the  right  of  the 
elective  principes  :  but  the  very  principle  of  the  comitatus,  when 
it  reappears  in  our  historians,  had  undergone  a  change  from 
what  it  was  in  the  time  of  Tacitus ;  and  it  seems  to  have  had  in 
England  a  peculiar  development  and  a  bearing  of  special  im- 
portance on  the  constitution.  In  Tacitus  the  comites  are  the 
personal  following  of  the  pi'inceps  ;  they  live  in  his  house,  are 
maintained  by  his  gifts,  fight  for  him  in  the  field.  If  there  is 
little  difference  between  companions  and  servants,  it  is  because 
civilisation  has  not  yet  introduced  voluntary  helplessness.  The 
difference  between  the  comites  of  the  princcps  and  the  household 
of  the  private  man depends  fundamentally  only  on  the  public  and 
political  position  of  the  master.  Now,  the  king,  the  perpetual 
princops  and  representative  of  the  race,  conveys  to  his  personal 
following  public  dignity  and  importance.  His  gesiths  and  thegns 

'  OathH ;  Schmid,  Gesetze,  p.  405 :  '  In  illo  Deo  pro  quo  sanctum  hoc 
sanctificatiirn  est,  volo  esse  domino  meo  N.  fidelis  et  credibilis,  et  .■»mare  quae 
iunet,  et  ahsoiiiare  quae  absoiiiet,  per  Dei  rectum  ct  seculi  compctciitiam,  et 
nuntpiam  ex  velle  ct  posse,  verbo  vel  opere,  quicquam  facerc  (puxl  ei  nia)i;i.s 
dixpliccat ;  ut  me  teneat  sicut  deservifre  V..I0,  et  totum  mihi  compleat  quoJ 
in  nostra  pr.ielocutione  fuit,  quando  sinis  deveiii  et  ejus  elo^^'i  voluntatem." 

'  See  Kemble,  .Saxons,  i.  162  ;  K.  Maurer,  Weaen  des  iiltesten  Adels, 
&c.  pp.  137  sq. ;  Krit.  Ueberschau,  ii.  38S  sq. 

'  (iiifiHt,  Self  irovcmment,  i.  6.  K.  Maurer,  Krit.  Uebersch.au,  ii.  396. 
ft.  L.  von  Maurer,  Ilofvi-rfassg.  i.  138-142.  The  fipiivalentn  of  ^'osith 
(fomw)  are  lilafu-ta,  the  loaf-eater,  who  eats  the  bread  of  the  lilaford  ;  fol- 
gariuK,  the  follower;  geneat,  the  com])anion  (genoas).    See  above,  p.  J4. 
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The  royal     are  aiuono;  tlie  great  and  wise  men  of  the  land.  The  right  of  having 

l<e;^iths.  .  .  .  . 

such  dependents  is  not  restricted  to  him,  but  the  gesith  of  the 

ealdorman  or  bishop  is  simjily  a  retainer a  pupil  or  a  ward  ^ : 
the  free  household  sei-vants  of  the  ceorl  are  in  a  certain  sense  his 
gesiths  also.  But  the  gesiths  of  the  king  are  his  guard  and 
private  coimcil ;  they  may  be  endowed  by  him  from  the  folkland 
and  admitted  by  him  to  the  witenagemot.  They  supply  him 
with  an  armed  force,  not  only  one  on  which  he  can  rely,  but  the 
only  one  directly  amenable  to  his  orders ;  for  to  summon  the  fyrd 
he  must  have  the  consent  of  the  witan.  The  Danish  huscarls  of 
Canute  are  a  late  reproduction  of  what  the  familia  of  the  North- 
umbrian kings  must  have  been  in  the  eiglitli  century^.  The 
gesiths  are  attached  to  the  king  by  oath  as  well  as  by  gratitude 
for  substantial  favours'';  they  have  exempt  jurisdictions  from 
which  the  national  officers  are  partially  excluded,  and  dependents 
of  their  own  whom  they  may  make  available  for  the  king's  service. 
The  king  is  not  therefore  left  alone  in  forlorn  majesty  like  the 
later  Merovingian  monarchs ;  he  is  his  own  mayor  of  the  palace, 
the  leader  of  his  own  comitatus,  and  that  comitatus  supplies  him 
with  strength  both  in  the  council  and  in  the  field.  But  the  chief 
importance  of  the  gesiths  lies  in  their  relation  to  the  territorial 
nobility,  at  its  origin. 

64.  It  has  been  sometimes  held  that  the  only  nobility  of 
blood''  recognised  in  England  before  the  Norman  Conquest  was 

*  Others  besides  kings  and  ealdormen  might  )iave  gesiths  or  gesithcund- 
men  in  dejiendence  on  them  ;  see  Ini,  §  50.  The  under-kiiigs  of  Hwiccia 
retained  the  right  of  endowing  their  eomites  :  see  t'od.  Dipl.  xxxvi,  cxvii, 
cxxv.    So  too  Queen  Ethelswitha  of  Mercia  ;  ibid,  ccxcviii,  ccxcix. 

^  The  household  of  Wilfrid  is  described  by  Kddius,  c.  21,  'principes 
quoque  saeculares,  viri  nobiles,  filios  suos  ad  erudiendum  sihi  dederunt,  ut 
aut  Deo  servirent  si  eligerent,  aut  adultos  si  nialuissent  i-egi  arniatos 
commendaret.'  No  wonder  king  Egfrith  was  jealous  of  his  '  innumerum 
sodalium  exercitum,  regaHbus  vestibus  et  armis  ornatum.'    Il)id.  c.  24. 

'  K.  Maurer,  Krit.  Ueberschau,  ii.  400.  The  husharlar  are  of  tlu-eo  classes 
(l)  Servants  ;  (2)  Gestir,  who  do  the  king's  business  abroad  and  meet  ,athis 
table  only  on  iiolydays,  guests ;  (3")  Flircdhmenn,  the  inmates  of  the  court. 

'  Cod.  Dipl.  clxxix.  Cenulf  grants  land  to  Suitliun  '  eo  videlicet  jure  si 
ipse  nobis  et  optimatibus  nostris  fidelis  manserit  minister  et  inconvulsus 
amicus.'  Il)id.  ccccxxxvii.  Edwy  describes  Elfiiere  as  'cuidam  comiti  non 
solum  mihi  per  omnia  fideli  suhjeetione  obtemperanti,  verum  etiam  in 
omnilms  meum  velle  suhjicienti.'    Ibid,  cccclxii.  '  vassallo.' 

°  On  the  su))jcct  of  nobibty  see  K.  Maurer,  Ucber  das  Wcsen  des  iiltesten 
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that  of  tlie  kiug's  kin'.    The  statement  may  be  regarded  as  Question  as 
1     •  1      /.  1  .      to  the  exist- 

dencieut  in  authority,  and  as  the  result  of  a  too  hasty  generalisa-  ence  of  a 

tion  from  the  fact  that  only  the  sons  and  brothers  of  the  kings  blood, 
bear  the  name  of  setheliug.  On  the  other  hand  must  be  alleged 
the  existence  of  a  noble  (edhiling)  class  among  the  continental 
Saxons  who  had  no  kings  at  all :  and  tlie  improbability  that 
the  kindred  nations  should  undertake  so  large  expeditions  for 
conquest  and  colonisation  with  but  one  noble  family  in  each,  or 
that  every  noble  family  that  came  to  England  should  succeed  in 
obtaining  a  kingdom The  common  use  of  the  word  nohilis  in 
Bede  and  Eddius  shows  that  the  statement  is  fur  too  sweep- 
ing, and  the  laws  of  Ethelbert  prove  the  existence  of  a  class 
bearing  the  name  of  eorl  of  which  no  other  intei-pretation  can  be 
given  ^.  That  these,  eorlas  and  cetJiel,  were  the  descendants  of  the  The  eorl  and 
primitive  nobles  of  the  first  settlement,  who,  on  the  institution  of 
royalty,  sank  one  step  in  dignity  from  the  ancient  state  of  rude 
independence,  in  which  they  had  elected  their  own  chiefs  and  ruled 
their  own  dependents,  may  be  very  reasonably  conjectured  :  and 
when  the  heptarchic  kingdoms  gathered  in  the  petty  royalties  of 
the  earlier  date,  and  were  themselves  in  turn  gathered  in  under  the 
West  Saxon  supremacy,  the  numbers  of  the  families  which  claimed 
lilood  nobility  must  have  largely  increased,  whilst  the  accumula- 
tion of  power  in  the  king's  hand  must  have  at  the  same  time 
widened  the  interval  between  nobility  and  royalty.  The  rise 
of  royal  dignity  and  the  diminishing  importance  of  the  ancient 
nobles  may  likewise  have  tended  to  restrict  the  title  of  aethcling 
to  the  royal  house.    And  this  would  certainly  follow  as  soon  as 


Ailels  (ler  Deutschen  Stiimrae,  Miinchen,  1846,  and  Krit.  Ueberschau,  iii. 
424-440. 

'  Thorpo'rt  Lappenberg,  ii.  313,  313.  The  Franks  had  no  true  ancient 
nubility,  such  uh  the  rest  of  tiie  German  tribes  had.  Waltz,  D.  V.  G.  ii. 
28(;-29I.    See  above,  p.  55. 

''  K.  Maurer,  Krit.  Uuherscliau,  ii'.  424.  See  I5i;de,  H.  E.  iii.  14  :  '  no- 
bilibim  Hiniul  at<|ue  ignobilibiw,'  traiiHlated  'ii'theluni  ancl  un«.'tlieluin ' ; 
Hiinibir  expressionH  are  couiitlenB.  For  the  '  eorl '  see  Ktlielbert'a  lawn, 
§§  13,  14,  75,  &c.  &o.  Schnii<l,  GcHctze,  pp.  566-568.  Tlic  word  eorl  is  naid 
to  be  the  same  aH  the  Norno  jarl,  and  anotlicr  form  of  ealdor  (?);  wliilst  the 
Cforl  iitmwiTH  to  tlie  Norse  karl  ;  tlir  orij^'inal  niuanini,' of  the  two  being  old 
man  and  young  man.    fSee  iMax  Mullcr,  Lectures  on  Language,  ii.  280. 

'  K.  Maurer,  Wesen  des  iilteHten  Adels,  &c.  p.  187. 
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Oianges  of  the  nobilitv  of  blood  began  to  be  merged  in  the  much  more 
names  and  _  .  . 

titles.  numerous  nobility  of  official  and  territorial  growth.  The  ancient 
name  of  eorl,  like  that  of  cethelinrj,  changed  its  application  and, 
under  the  influence  perhaps  of  Danish  association,  was  given  like 
that  of  jarl  to  the  official  ealdorman.  Henceforth  the  thegn 
takes  the  place  of  the  oethel,  and  the  class  of  thegns  probably 
embraces  all  the  remaining  families  of  noble  blood.  The  change 
may  have  been  very  gradual ;  the  north  jjeople'i^  law  of  the  tenth 
or  early  eleventh  century  still  distinguishes  the  eorl  and  sethel- 
ing  with  a  wergild  nearly  double  that  of  the  ealdorman  and 
seven  times  that  of  the  thegn  ^  :  but  the  noi'th  i^eople's  law 
was  penetrated  with  Danish  influence,  and  the  eorl  probably  I'C- 
presents  the  jarl  rather  than  the  ealdorman,  the  great  earl  of  the 
fourth  part  of  England  as  it  was  divided  by  Canute  The  eorl- 
riht  to  which  the  successful  thegn  might  aspire,  and  which  he 
perhaps  acquired  by  the  possession  of  forty  hides,  may  possibly 
be  otherwise  explained  than  by  the  su])positiou  of  a  class  of 
eorls  as  distinct  from  ealdormen,  of  which  the  histories  preserve 
no  individual  names  ^. 

Peculiar         g5.  The  development  of  the  comitatus  into  a  territorial 

growth  of 

nobility  by    nobility  seems  to  be  a  feature  peculiar  to  English  History. 

Something  of  the  kind  might  have  occurred  in  the  other  Ger- 
manic races  if  they  had  not  been  united  and  assimilated  under 
the  Frank  empire,  and  worked  out  their  feudalism  under  the 
influence  of  the  Frank  system.  The  Loml)ard  gasind,  and  the 
Bavarian  sindman  were  originally  the  same  thing  as  the  Anglo- 
Saxon  gesith  *.  But  the}'  sank  into  the  genera'  mass  of  vassalage 
as  it  grew  up  in  the  ninth  and  tenth  centuries.  And  Frank 
vassalage,  although  it  superseded  and  swamped  the  comitatus, 

^  The  wergild  of  tlie  king  is  15,000  thrynisjs,  and  liis  cyncbot  tlie  same  ; 
the  wergild  of  the  archbishop  .md  a-theliiig  or  eor]  is  15,000  ;  that  of  the 
bishop  and  ealdorman ,  8000  ;  that  of  the  hohl  and  liigh  reeve,  4000;  that 
of  the  thegn,  2000  ;  that  of  ceorl,  ■267.    .Sehinid,  Gesetze,  jip.  3q().  397. 

'  Robertson,  Scothind  under  her  Early  Kings,  ii.  2S1,  refers  the  ealdor- 
man and  thegn  to  Saxon  Northiimbria,  the  earl  and  liold  to  the  Scandina- 
vian lords.  This  is  most  probable,  but  it  is  unnecessary  to  suj>pose  the 
document  earlier  than  the  time  of  Canute. 

•'  See  below,  p.  157,  n.  2. 
Waitz,  D.  V.G.  ii.  182  ;  iv.  190.    Grimm,  R.  A.  p.  318  ;  G.  L.  von 
Majrer,  Hofverfassg.  i.  167-170. 
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grew  out  of  circumstances  entirely  unconnected  with  it\  The  Peculiar 
practice  of  commendation  and  the  beneficiary  sj'stem  were  the  Aiifcio  Saxon 
hasis  of  it.  The  beneficiaiy  system  bound  the  receiver  of  land  ^^'^ 
to  the  king  who  gave  it ;  and  the  act  of  commendation  placed  the 
freeman  and  his  land  under  the  protection  of  the  lord  to  whom 
he  adliered ;  the  result  was  to  bring  all  the  landliolders  of  the 
country  gradually  into  personal  dependence  on  the  king.  Each 
of  these  practices  had  its  parallel  in  England.  The  bestowal  of 
folkland,  however,  rather  presupjjosed  than  created  the  close  rela- 
tion between  tbe  king  and  the  receiver  of  the  gift,  and  in  mo.st 
cases  it  was  made  to  a  gesith  in  consideration  of  past  ser\'ices, 
implying  no  new  connexion.  The  choice  of  a  lord  by  the  land- 
less man  for  his  surety  and  protector,  and  even  the  extension 
of  the  practice  to  the  free  landowner  who  required  such  protec- 
tion, was  less  liable  here  than  on  the  continent  to  be  confounded 
with  feudal  dependence,  and  in  fact  created  no  indissoluble  rela- 
tion.   Hence  the  important  difference.     The  comitatus  with  its 

'  Wiiitz,  D.  V.  G.  ii.  262:  'It  is  usual  to  derive  the  later  vassalage 
from  the  ancient  comitatus,  but  there  are  no  grounds  whatever  for  doing 
so.  The  former,  wherever  we  find  it,  appears  in  wider  extension,  in  relation 
to  private  persons  as  well  as  to  the  king-  ;  in  relation  to  tliem  it  gives  no 
honours  or  rights  such  as  the  members  of  tlie  comitatus  enjoyed  ;  nor  does 
it  create  that  close  personal  connexion  in  which  the  coraites  stand  to  their 
lord.'  See  also  vol.  iv.  210  sq.  The  dejiendent  might  be  connected  with 
the  king  (i)  by  service,  (2)  by  comitatus,  (3)  by  commendation,  (4)  by 
reception  of  land  as  a  benefice.  Frank  feudalism  grew  out  of  the  two 
latter,  the  English  nobility  of  service  from  the  two  first.  It  is  not  con- 
tenilc<l  that  either  tlie  ])nnciples  at  work  in  English  society  or  the  results 
at  which  they  arrived  before  the  Norman  Coiu|uest  were  very  different 
from  the  corresponding  influences  and  results  on  the  continent ;  but  they 
ha<l  a  distinct  history  which  was  different  in  every  stage,  especially  in  the 
point  that,  as  in  so  many  other  tiiini,'s,  the  personal  relation  in  England 
takes  the  place  of  the  territorial,  as  it  was  in  France ;  and  the  feudalism 
that  followed  the  Conquest  was  I'Vank  and  territorial,  that  which  preceded 
it  grew  from  i>erHonal  and  legal,  not  from  territorial  influences.  On  the 
growtli  of  Frank  feudalism,  see  Waitz,  as  quoted  above  ;  on  the  growth  of 
dependence  anion;,'  the  English,  see  tlie  following  chapter.  Here  the 
important  point  is  this,  that  whereas  the  later  Anglo-.Saxon  nobility  grew 
out  of  gesith-ship  and  thegn-ship,  on  the  continent  the  feudal  nobility  grew 
out  of  va».Haliige,  the  beneficiary  system  and  immunity.  1'here  are  how- 
ever two  points  in  ([ucstion,  (i)  the  creation  of  the  Anglo-Saxon  nobility  of 
service,  and  (2)  the  creation  of  the  gi-neral  system  of  dependence  of  wliich 
the  king  w.is  the  centre  and  heiul  :  of  these  oidy  the  first  is  here  noticed. 
In  the  Frank  enqiire  the  beneficiary  system  is  unconnected  with  the  comi- 
tatus, in  the  English  they  are  in  the  closest  connexion.  See  below , 
p.  251,  n.  2. 
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antrustions  is  on  tlie  continent  absorbed  in  the  landed  vassalage. 
The  coniitatus  of  gesiths  and  thegns  forms  the  basis  of  a  new 
and  only  partially  vassalised  nobility. 
Change  in        But  in  the  process  the  character  of  the  gesith  and  thegn  is 

the  charac-  .  ^  , 

ter  of  the  larL'ely  modified.  He  who  had  at  first  beeu  a  regular  inmate  of 
gesith.  .     ,  . 

the  king's  house  begins  to  have  an  estate  of  land  assigned  him. 

He  may  be  a  noble,  the  son  of  a  landed  noble,  like  Benedict 
Biscop,  who  received  a  provision  of  land  from  King  Egfrith  which 
he  resigned  when  he  became  a  mouk^.  To  the  folklaud  the  sons 
of  the  nobles,  and  the  warriors  who  had  earned  their  rest,  looked 
for  at  least  a  life  estate^ ;  and  according  to  Bede  the  preteuded 
church  endowments,  the  pseudo-monasteries,  of  his  day  had  so 
far  encroached  on  the  available  stock  as  to  be  a  public  evil.  It 
is  unreasonable  to  suppose  that  the  relation  to  his  lord  dimin- 
ished at  all  the  personal  status  of  the  gesith^.  In  the  time 
of  Tacitus,  the  noble  German  did  not  blush  to  be  seen  amongst 
the  comites.  Beowulf  the  son  of  the  noble  Ecgtheow  became 
the  gesith  of  King  Hygelac,  and  when  he  rose  to  be  a  chieftain 
had  lands,  treasures,  and  gesiths  of  his  own*.  Of  gifts  of  land  to 
the  gesiths  we  have  abundant  instances  in  the  charters,  and  in 
almost  every  instance  in  which  the  comes  is  mentioned  by  Bede, 
it  is  as  possessor  of  an  estate.  In  this  respect  almost  at  the 
dawn  of  History  the  chai'acter  of  the  association  is  varied  :  the 
ancient  coims  lived  with  his  lord,  and  was  repaid  for  his  services 
by  gifts  and  banquets ;  the  English  gesith,  although  bound  by 
oaths  to  his  lord  still,  lives  on  his  own  domain.    There  are  still 

'  '  Cum  esset  minister  Osuiu  regis  et  possessionem  terrae  suo  graJui 
competentom  illo  donante  porciperet,  .  .  .  fastidivit  possessionem  cadncam 
ut  adquirere  posset  aeternani ;  despexit  militiaui  cum  corruptibili  donativo 
terrestrem,  ut  vcro  Kegi  militaret,  rcgnum  ili  superna  civitate  mereretur 
liabere  perpetuum.'  liede,  Hist.  Abl)atum,  c.  I. 

^  '  Quod  enim  turpe  est  diccrc,  tot  sub  nomine  monasteriorum  loca  hi  qui 
monachicae  vitae  prorsus  sunt  expertes  in  suam  ditionem  acceperunt  .  .  .  ut 
omnino  desit  locus  ubi  filii  nobilium  aut  cracritorum  militum  possessionem 
accipere  possint ;  ideoque  vacantes  .  .  .  banc  ob  rem  vel  patriam  suam  pro 
qua  militarc  debuerant  trans  mare  abeuntes  relinquant,  vel  &c.  &c.'  Bede, 
Letter  to  Egbert,  c.  7. 

'  Kemble  reL;ards  the  status  of  the  comes  as  unfrec,  '  the  unfree  chattel  of 
a  prince,'  Saxons,  i.  175  ;  see  above,  ]>.  26,  n.  2. 

*  Kemble,  8axous,  i.  168.    Beowulf,  ed.  Thorpe,  v.  391. 
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of  course  gesiths  without  land who  may  live  in  the  palace  ;  but 
the  ancient  rule  has  become  the  exception. 

Closely  connected  with  the  yesith  is  the  thegn'^;  so  closely  that  Thethegu. 
it  is  scarcely  possible  to  see  the  difference  except  in  the  natiu'e  of 
the  employment.     The  theyn  seems  to  be  primarily  the  wari-ior 
yesith  ;  in  this  idea  Alfred  uses  the  word  as  translating  the  miles 
of  Bede'.     He  is  probably  the  yesith  who  has  a  particular  mili- 
tary duty  in  his  master's  service.  But  he  also  appears  as  a  land- 
owner.   The  ceorl  who  has  acquired  five  hides  of  land,  and  a 
special  appointment  in  the  king's  hall,  with  other  judicial  rights, 
becomes  thegn-vvorthy ;  his  oath  and  protection  and  wergild  are 
those  of  a  thegu^    Tlie  thegu  therefore  is  now  the  possessor  of  The  land- 
five  hides  of  land,  and  as  such  bound  to  service  in  Avar,  not  thegn. 
necessarily  by  his  relation  to  the  king,  but  simply  as  a  land- 
owner.   And  from  this  point,  the  time  of  Athel.-tan,  the  gesith 
is  lost  sight  of  except  very  occasionally  ;  the  more  important 

'  Iiii,  §§  45,  50,  51,  63.  K.  Maurer,  Wesen  d.  alt.  Adels,  &c.  pp.  138,  139. 
Maurer  uiulerstnnds  tlie  gesith  of  Ini's  law,  where  contnvsted  with  the 
thegn,  as  the  landless  gesith,  p.  141.  He  also  Tiiaintains  that  the  original 
difference  was  that  tlie  gesith  was  hound  only  to  niilitary  service,  whilst 
the  thegn  had  a  special  office  in  the  court  over  and  aliove  the  mUitaiy  one; 
the  second  stage  is  reached  when  the  thegn  has  special  service  in  the  field ; 
and  a  tliird  when  the  military  service  is  united  to  the  possession  of  five 
hides,  pp.  160-163. 

'  Thegn,  'thegen,  vir  fortis,  miles,  niini.ster.'  Kemble,  Saxons,  i.  131, 
who  however,  at  p.  169,  regards  the  word  as  meaning  originally  a  servant. 
Waitz  compares  the  gesith  with  the  Frank  antrustion,  and  the  thegn  with 
the  vassus;  D.Verfassgs.-Geschichte,  i.  363.  K.  Maurer  identifies  the  ueneat 
with  the  gesith  (Wesi.ii  des  iiltesten  Adels,  &c.  p.  146),  and  points  out  that 
the  original  meaning  of  thegn  is  not^  a  servant,  but  a  warlike  man.  Its 
origin  is  not  the  same  as  that  of  the  (Srerman  dienen,  to  serve ;  the  cognate 
word  with  which  is  theoio,  a  slave.  See  too  K.  Maurer,  Kritische  Ueber- 
schau,  ii.  389. 

'  Bede,  H.  E.  iii.  14:  '  Divertitque  ipse  cum  uno  tantuin  milite  (thegn) 
aibi  fidelissimo  nomine  Tondheri,  celandus  in  donio  comitis  (gesithes) 
Hunvaldi,  quern  etiam  ipsum  silji  aniicissinuini  autun)al)at  .  .  .  ab  eodem 
comite  (gesith)  pro<lituni  eum  Osuiu,  cum  pracfato  ipsius  milite  (thegn) 
per  pri\ef«-ctuni  (gercfan)  suuin  .  .  .  intcrfecit."  Hist.  Kccl.  iv.  22:  'Ad 
dominuMi  ip.-orum,  coniitem  (gesith)  videlicet  Aedilredi  regis,  adiluctus; 
a  quo  interrogatus  quia  esHct,  timuit  so  niilitem  (cyninges  thegn)  fuisse 
confiteri,'  &c. 

'  Ah  the  Danish  warH  compelled  the  king  to  call  out  the  whole  popula- 
tion to  arms  and  not  to  rely  on  his  own  comitatus,  or  on  his  gesiths  nn<l 
king's  thcgns,  the  distinction  of  the  king's  tliegn  from  other  landownt  rs 
disappeared  (K.  Maurer,  Krit,  Ueberschau,  ii.  409,  410),  and  the  gesith 
with  it. 
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Thegesith  members  of  tlie  class  Laving  become  tliegns',  and  the  lesser  sort 
'  sinking  into  the  rank  of  mere  servants  to  the  king.  The  class  of 
thegns  now  widens ;  on  the  one  hand  the  name  is  given  to  all 
who  possess  the  proper  quantity  of  land  whether  or  no  they  stand 
in  the  old  relation  to  the  king^;  on  the  other  the  remains  of  the 
older  nobility  place  themselves  in  the  king's  service.  The  name 
of  thegn  covers  the  whole  class  which  after  the  Conquest  appears 
under  the  name  of  knights,  with  the  same  qualification  in  land 
and  nearly  the  same  obligations'*.  It  also  carried  so  much  of 
nobility  as  is  implied  in  hereditary  privilege.  The  thegn-born  are 
contrasted  with  the  ceorl-born ;  and  are  perhaps  much  the  same 
Nobility  of  as  the  gesithcund.  Such  thegn-born  and  gesithcund  men  may 
the  thegn.  tj^gmselves  be  called  thegns  even  where  they  hold  no  land,  but 
they  do  not  acquire  the  privilege  of  their  blood  until  they  have 
reached  the  third  generation  from  the  founder  of  the  family 
dignity  ^. 

Under  the  name  of  thegn  are  included  however  various  grades 
of  dignity^.    The  class  of  king's  thegns  is  distinguished  from 

'  This  is  self-evident  in  the  case  of  the  laws.  As  to  charters  the  following 
is  the  general  conclusion  ;  down  to  the  time  of  Egbert  grants  are  made  to 
comites  and  ministri  in  nearly  equal  numbers ;  Ethelwulf's  grants  are  all 
to  ministri ;  so  are  those  of  his  successors  down  to  Edmund  who  grants 
twice  to  his  comites  Ethelstan  and  Eadric,  botli  of  whom  are  oaldormen  ; 
and  from  this  time  comes  frequently  has  that  signification  ;  the  terms  miles 
(Cod.  Dipl.  ccccxxvi,  mclvi,  mclviii),  homo  (ccclxxxvi,  ccccxii),  and  vas.sallus 
(ccccxxxi,  mlxxx)  occur  occasionally  during  the  tenth  century.  It  would 
appear  from  this  that  the  use  of  the  word  gesiih  in  Alfred's  translation  of 
Bede  may  have  been  an  intentional  archaism. 

"  This  is  the  great  point  maintained  by  K.  Maurer,  AVesen  d.  iilt.  Adels, 
p.  I.t8  ;  who  asserts  that  in  the  later^\nglo-Saxon  times,  the  king's  service 
without  the  five  hides  did  not  confer  the  rank  of  th°gn,  whilst  the  five 
hides  without  the  king's  special  service  did.  The  whole  view  is  combated 
by  Schmid,  Gesetze,  pp.  664-668.  See  Gneist,  Self-government,  i.  13,  16,  1 7. 

'  Select  Charters,  p.  87,  above  p.  I. 55.  The  word  cniht  occurs  in  the 
charters  occasionally,  e.  g.  Cod.  Dipl.  dlvii,  dcxii,  dclxxxv,  dcxciv,  mcccii, 
mcccxxxvi,  apparently  in  tlie  sense  of  minister  or  thegn  to  a  noble  person. 
See  Schmid,  (Jesetze,  p.  548. 

*  There  are  doubts  about  the  reading  of  the  passage  on  which  this 
depends.  Wergilds,  §§  9-12.  See  K.  Maurer,  Wesen  d.  iilt.  Adels,  &c.  pp. 
139,  1 40;  who  understands  that  although  every  possessor  of  five  hides  was 
a  thegn,  it  was  only  in  three  generations  that  lie  became  gesithcund  or 
eimoljled  in  blood  ;  if  a  ccorl  was  a  gesith  or  niilitiuy  follower  without  the 
five  liides.  he  was  not  a  thegn  and  couM  have  only  a  ccorl's  wergild. 

"  Of  the  official  thegns  of  the  king's  houseliold,  the  hors  thegn,  diso-thegn 
and  the  rent,  it  is  not  necessary  to  si)eak  hero ;  they  are  officers,  not  classes 
or  ranks  of  society. 
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that  of  the  medial  thegns,  and  from  a  residuum  that  falls  in  rank  Ranks 
below  the  latter*.  The  heriot  of  a  king's  thegn  by  the  law  of 
Canute  comes  midway  between  that  of  an  eorl  and  that  of  the 
medial  thegn.  His  estate  of  land  would  seem  then  to  fall  between 
the  forty  hides  of  the  one  and  the  five  hides  of  the  other  ^. 
Over  a  king's  thegn  none  but  the  king  himself  could  exercise 
jurisdiction',  whilst  there  were  thegns  who  were  in  actual 
dependence  on  others  bearing  the  same  title* :  and  Canute  in 
one  of  his  charters  addresses  his  thegns  as  'twclfhjTide  and  twy- 
hynde,'  as  if  some  at  least  of  the  order  were  in  wergild  indis- 
tinguishable from  the  ceorls  ^.  Some  thegns  had  soceu  or 
jurisdiction  over  their  own  lands,  and  others  not  °.  We  may  well 
believe  that  the  combinations  and  permutations  of  nobility  by 
blood,  office  and  service,  would  create  considerable  differences 
among  men  bearing  the  common  title.  The  alodial  eorl  who  for 
security  has  commended  himself  to  the  king  and  beai*s  an  hono- 
rary office  at  court,  the  official  caldorman  who  owes  his  place 
to  royal  favour  earned  in  the  humbler  status  of  a  dependent, 

'  Canute,  Sec.  §  72.  Maurer  (p.  171)  refers  this  graduation  merely  to 
the  extent  of  the  possessions  held  by  each  class ;  citing  Domesday,  Not- 
tinghamshire, p.  280 ;  Yorksiiire,  p.  298  ;  where  the  thegn  who  has  more 
than  six  manors  pays  a  relief  of  eight  pounds  to  the  king ;  he  who  has 
six  or  less  pays  three  marks  to  the  sheriff.  Tlie  custom  of  Berkshire  was 
different;  there  the  whole  armour  was  given  to  the  king  with  one  horse 
saddled  and  another  unsaddled.  Gneist  (Self-government,  i.  1 7)  connects 
the  extension  of  tiie  heriot  to  alodial  owners  with  the  acquisition  of  the 
position  (jf  thej;n  hy  every  owner  of  five  hides. 

*  The  forty  hides  that  convoyed  tiie  di^jiiity  of  a  procer  (Hist.  Eliens.  ii. 
40)  are  of  course  eiglit  times  tlie  five  liides  that  made  a  thegn.  So  the 
eorl's  wergild  was  15,000  thrynisas  and  tlie  thegn's  1200  shillings.  I  con- 
fess that  I  see  no  other  oxi)lanation  of  the  passage  and  of  the  similar  one 
ill  the  Ranks,  than  tliat  the  possession  of  forty  hides  entitled  a  man  to  the 
wergild  and  credihility  of  an  earl ;  it  could  scarcely  confer  a  claim  on  the 
ealdornianshij)  in  its  character  of  magistracy,  although  there  is  a  passage  in 
Hist.  Eliens.  i.  5  which  might  lead  to  such  a  conclusion.  Robertson,  Essays, 
p.  169.  Hut  there  m.ay  have  been  a  rule,  such  as  that  of  ( 'lothair  11  (Ualuze, 
i.  16),  that  no  one  should  be  an  ealdornian  who  did  not  hold  forty  hidi  s  ot 
land  in  tlie  teiritory  he  was  to  rule ;  or  the  forty  hides  may  h;ive  been  the 
appanage  or  ofTiuial  estate  of  the  earl. 

Ethelred,  iii.  §  1  f. 
'  Ranks,  §  3.    Select  Charters,  p.  64. 

'  Cod.  Dipl.  dccxxxi.  K.  Maun  r  doubts  the  pertinency  of  this  passage. 
Such  persons  were  probably  the  scir-tlicgns  to  a  large  extent,  simply  land- 
owners, such  as  the  numerous  taiiiiof  the  Western  shires,  noticed  in  DomcH- 
day-book.    See  Schmid,  Gesetze,  p.  667. 

•  Canute,  ii.  §  71.  3. 
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Different     the  mere  courtier  who  occupies  the  place  of  the  ancient  gesith, 

thegiis.  the  ceorl  who  has  thriven  to  thegn-right,  the  landowner  of  five 
hides  or  more,  and  the  smaller  lazidowuer  who  has  his  own 
place  in  the  shiremoot,  all  stand  on  different  steps  of  dignity. 
The  very  name,  like  that  of  the  gesith,  has  different  senses 
in  different  ages  and  kingdoms  ;  hut  the  original  idea  of  military 
service  runs  through  all  the  meanings  of  thegn,  as  that  of 
jjersonal  association  is  tracenble  in  all  the  applications  of  gesith. 
The  king's  thegn  was  both  the  landowner  and  the  military 
gesith.  In  the  latter  character  he  was  bound  by  a  very  stringent 
oath  of  fidelity;  and  he  received  from  his  lord  the  equipment 
which  was  returned  as  a  heriot  on  his  death.  He  was  a  member 
of  his  personal  council,  and  as  such  attested  the  acts  of  the 
witenagemot.  Sometimes  the  assent  and  counsel  of  the  coraites 
is  expressed  in  a  charter',  and  occasionally  a  comes  attests  a 
grant,  but  more  ft-equently  the  king's  retainers  stj'le  themselves 
ministri  or  thegns,  and  when  the  term  comes  ultimately  emerges, 
it  is  as  the  translation  of  eorl  or  ealdorman,  in  the  century 
immediately  preceding  the  conquest  ^. 

The  title  of  When  the  more  ancient  blood  nobility  which  had  existed  in  the 
time  of  Ethelbert  of  Kent,  and  survived  as  late  as  that  of  Alfred, 
had  finally  merged  in  the  nobility  of  service,  when  the  eorl  and 
eethel  were  lost  in  the  thegn,  it  is  no  wonder  that  the  title  of 
setheling  was  restricted  to  the  king's  kin.  Tlien  too  the  position 
of  the  ceorl  seems  to  have  sunk,  although  not  so  low  as  it  did 
after  the  Conquest :  the  mere  possession  of  land,  however  free, 
was  no  longer  the  sole  qualification  for  political  power. 

Tiicealdor-  66.  Whilst  the  title  of  thegn  speaks  distinctly  of  the  origin 
^T^^  rank  in  military  service,  that  of  ealdorman  evinces 
equally  clearly  its  connexion  with  executive  government ;  for 
although  it  is  sometimes  loosely  or  generically  applied  us  an 
equivalent  to  lord,  senior,  or  noble,  it  is,  when  given  to  a  par- 
ticular person,  or  appearing  in  a  public  document,  always  refer- 
able to  the  cliief  magistrate  of  a  shire  or  cluster  of  shires.  It 

'  But  only  in  suspicious  documents,  such  ns  the  grant  of  Etbelwulf,  Cod. 
Dipl.  ml. 

'  See  above  p.  1 1 1,  n.  4. 


VI.] 


The  Ealdorman. 


159 


thus  answers  to  the  comes  or  graf  of  the  continent,  and  by 
Asser  and  the  other  historians  who  have  used  his  work,  the 
word  comes  is  employed  as  its  Latin  equivalent.  Alfred,  how- 
ever, uses  ealdorman  to  translate  the  princeps  of  Bede.  The 
use  of  dux  for  ealdorman  is  not  rare  in  the  Latin  chronicles,  TheJtu.: 
and  the  term  is  occasionally  found  in  charters  as  early  as  the 
eighth  century  interchangeably  with  princeps^.  Whether  in  such 
cases  the  dux  should  be  understood  to  have  the  military  com- 
mand of  the  shire,  wliilst  the  ealdorman  possessed  the  civil, 
and  the  gerefa  was  simply  the  guardian  of  the  king's  interest  ; 
whether  the  dux  ruled  over  a  wider  territorj'  than  the  simple 
ealdorman  ;  or  whether  the  terms  are  not  really  equivalents,  can 
only  be  conjecturally  decided. 

The  history  of  the  ealdormanship  is  thus  in  close  connexion  Eaidormen 

...  as  viiider- 

with  that  of  the  shire  .  The  smaller  prmcipalities  of  Mercia,  kings, 
retaining,  under  the  rule  of  Penda  and  his  sons,  somewhat  of 
their  earlier  individuality,  have  their  eaidormen  in  the  descen- 
dants of  their  royal  house.  Oshere,  Osric,  and  their  race rule 
Hwiccia  for  a  centurj'  and  a  half  as  a  hereditary  lordship ;  the 
ealdorman  of  the  Gyrwas  is  in  the  seventh  century  sufficiently 
noble  to  many  the  daughter  of  the  king  of  East  Anglia  * :  and 
the  ealdoi-man  of  the  Gaini  in  the  ninth  took  a  wife  of  the  royal 
house  of  Mercia,  and  gave  his  daughter  as  wife  to  King  Alfred*. 
In  the  cases  in  which  such  an  origin  is  clear,  the  relation  of  the 
ealdorman  to  the  king  has  probably  been  created  by  commenda- 
tion rather  than  by  conquest ;  and  consequently  tlie  hereditary 
descent  of  the  office  is  only  occasionally  interfered  with  by  royal 
nomination,  as  was  the  rule  in  Saxon  Northumliria*. 

Ab  the  lieptarchic  kingdoms  successively  came  under  West  Eaidormen 
Saxon  domination,  their  ruling  houses  being  extinct,  eaidormen  ^^"^"'^'^ 
were  placed  over  them.    The  Mercian  kingdom,  or  so  much  of 
it  as  was  not  in  Danish  hands,  was  administered  by  tlie  son-in- 
law  of  Alfred  as  ealdorman,  and  an  attempt  was  made  to  render 

'  Coil.  Pi|>l.  Ixvii.  &c.  '  Above,  p.  iii. 

'  See  the  iliartcn)  in  tlie  Cod.  Dipl.  Iv,  l.xxxiii,  cii,  cxvii,  cxxv.     Cf.  Pal- 
grave,  Coninioiiwcnitli,  i>.  cclxxxviii.  *  Bode.  H.  E  iv.  ig. 
'  Asser,  M.  H.  B.  p.  475.    Her  mother  was  of  the  royal  liouse  of  Mercia. 
*  See  tlie  Huucesston  in  Uoveden,  i.  57  sq. 
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Eaidormen   tJ^e  dimitv  hereditai-y  iu  the  person  of  his  clau"hter Each 

of  shires  or  °     '  •'  ^  _  ^ 

provinces,     of  the  West  Saxon  shires  ah-eady  had  its  ealdormau"^ ;  and  as 

soon  as  the  subjugation  of  the  Danes  made  it  possible  to  intro- 
duce a  uniform  shire-administration,  the  same  organisation  was 
adopted  throughout  the  kingdom.  But  either  the  arrangement 
was  carried  out  by  the  collection  of  several  shires  under  one 
ealdorman,  or  a  superior  ealdormauship  was  established  over 
a  number  of  subordinate  ones  ^  :  for  in  the  time  of  Edgar  and 
earlier,  these  great  jurisdictions  existed,  as  we  have  seen 
already  *,  and  led  the  way  for  the  summary  division  of  the 
country  by  Canute  into  four  eaildoms,  which  continued  with 
some  slight  variations  until  the  Norman  Conquest.  The  title 
Title  of  carl,  of  earl  had  begun  to  su]5plant  that  of  ealdorman  in  the  reign  of 
Ethelred  :  and  the  Danish  jarl,  from  whom  its  use  in  this  sense 
was  borrowed,  seems  to  have  been  more  certainly  connected  by 
the  tie  of  comitatus  with  his  king  than  the  Anglo-Saxon  ealdor- 
man need  be  supposed  to  have  been*".  Hence  in  the  laws  of 
Canute  the  heriot  of  the  earl  appears  side  by  side  with  that  of 
the  thegn,  and  he  himself  is  included  in  the  servitial  nobility. 
The  original  idea  of  the  ealdormauship  is,  however,  magistracy 
or  jurisdiction,  as  implied  in  the  attribute  of  age,  and  is  not 
necessarily  connected  with  either  nobility  of  blood  or  with  that 
of  service,  or  even  with  the  possession  of  a  separate  estate  of 
land  greater  than  that  of  the  ordinary  freeman. 

'  Flor.  Wig.  A.D.  920. 
Ethel wulf  is  caUlorman  of  Berks  in  A.D.  860,  Asser,  M.  II.  B.  p.  473  ; 
Athelhelra  of  Wilts  in  A.D.  887,  ibid.  p.  491  ;  Eanwnlf  of  Somerset,  A.D. 
867,  Ethel w.  M.  H.  B.  p.  513  ;  Osric  of  Hants  in  A.D.  860,  Asser,  p.  473  ; 
Oclda  of  Devon,  a.d.  878,  Ethelw.  p.  515;  Ceoluiund  of  Kent  in  A.D.  897, 
Ciiron.  Sax.  ;  Huda  of  Surrey  in  A  D.  853,  Asser.  p.  470;  Osric  is  ealdor- 
man of  Dorset  in  A.D.  845,  Chron.  Sax.  See  Palgrave,  Commonwealth, 
Appendix. 

I  cannot  find  that,  after  the  consolidation  of  the  kingdom,  the  Mercian 
shires  ever  li.ad  tlieir  own  eaidormen  like  the  West  Saxon,  except  Lindsey, 
the  ealdorman  of  wliich  (  isti  ict  was  killed  at  Assandiin.  They  were  under 
the  gn  at  eaidormen  of  Mercia;  yet  Offa  had  governed  by  eaidormen,  and 
something  must  ho  allowed  for  the  scantiness  of  records. 

*  Above,  p.  1 1  7.  Jiobertsim,  Essaj's,  pp.  1 77-  189.  The  title  of  }iati  lciiis, 
whicii  appears  from  time  to  time  in  An'^lo-Saxon  records  from  the  eighth 
century  to  the  eleventli,  is  referred  by  Kobertson  to  the  senior  ealdorman 
of  the  king's  kin:  according  to  Sohm  it  is  o(pavalent  to  dujc. 

'  K.  Maurer,  Wesen  d.  iilt.  Adds,  p.  180. 
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67.  Although  the  various  origins  of  the  various  ranks  of  The  wergild 

.  ,        •       1     -I     ,1       1-    •      •       1  1  as  a  distinc- 

dignity  arc  thus  mvolved,  the  distinction  between  man  and  tioaofrauk. 

man  was  sharply  drawn  for  all  the  most  important  purposes 
of  judicature  by  the  institution  of  the  wergild.  Every  man's 
life  had  its  value,  and  according  to  that  valuation  the  value  of 
his  oatli  in  the  courts  of  justice  varied,  and  offences  against  his 
protection  and  person  were  atoned  for.  The  oath  of  the  twelf- 
hynd  man  was  worth  six  times  that  of  the  twyhynd  man,  and 
twice  that  of  the  sixhynd  man.  Each  of  the  Germanic  races 
had  its  own  tariff  of  wergilds,  varying  according  to  the  circum- 
stances of  the  case  ^ ;  as  the  freemen  were  mingled  more  or  less 
with  loetic  or  native  races,  or  affected  by  the  influences  of 
royalty  and  nobility'^.  In  most  of  the  English  kingdoms  the 
basis  of  the  calculation  was  the  wergild  of  two  hundred  shillings, 
which  marked  the  ceorl,  twyhynd  or  simple  free  man.  The 
thegn  was  worth  twelve  hundred  shillings.  The  Briton  or  wealh 
was  worth  half  as  much  as  the  Saxon  or  Angle  :  if  he  possessed 
five  hides  he  was  sixhynd,  if  he  possessed  but  one  he  was  worth 
a  hundred  shillings  ^  The  higlier  ranks,  the  king,  archbishop, 
bishop,  ealdorman,  and  earl,  were  estimated  in  multiples  of  the 
same  sort :  the  king's  high  reeve  was  worth  twice  the  thegn, 
the  bishop  and  ealdorman  four  times,  the  king  and  archbishop 
six  times  ;  but  the  rules  are  neither  general  nor  constant. 

But  although  English  society  was  divided  by  sharp  lines,  No  caste 
and  broad  intervals,  it  was  not  a  system  of  caste  either  in  " 
the  stricter  or  in  the  looser  sense.    It  had  much  elasticity  in 

'  See  them  collected  by  Robertson,  Scotland  under  her  Early  Kings,  ii. 

'  On  tliiB  subject,  wliicli  is  in  itself  of  great  importanon,  but  cannot  be 
worked  out  here,  see  K.  Maurer,  Weson  des  iiltosten  AiJels,  yy.  130-132, 
where  tlie  difl'erent  U8.agt!H  of  Kent,  Wesnex,  and  ^leroia  are  compared. 

'  The  Hixhyiid-man  is  a  difficulty.  K.  Maurer  holds  the  twyliynd-man 
to  be  the  landless  ceorl,  the  freeman  on  another's  land  ;  and  therefore  the 
sixhynd-man  would  be  the  ceorl  wha  had  land  of  his  own,  but  less  than 
five  hiiliH,  which  was  the  (jualificntion  of  the  twelf liyiid-man,  j).  134;  Ro- 
bertson, Scotland,  &c.  ii.  280,  297,  tliought  thiit  tlu'  I'.ritish  owner  of  five 
hides  (Ini,  §  24)  was  the  only  sixhynd-man,  and  as  sucli  proprietors  be- 
came extinct  or  merged  early  in  the  mass  of  the  peopli;,  the  rarity  of  the 
tenn  may  bo  thus  accounted  for ;  but  in  his  Kssays  (p.  xlviii)  ho  in- 
cludes the  Northumbrian  dieng,  and  also  the  landless  gesithcund-nuin  of 
Wessex. 

M 
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Possibilityof  practice,  ami  the  bouudaries  between  the  ranks  were  passable. 

i^Jkf  The  ceorl  wlio  had  thriven  so  well  as  to  have  five  hides  of  land 
rose  to  the  rank  of  a  thegn  ;  bis  wei'gild  became  twelve  hundred 
shillings ;  the  value  of  his  oath  and  the  penalty  of  trespass 
against  him  increased  in  j)roportion ;  his  descendants  in  the 
third  generation  became  gesithcund.  Nor  was  the  character  of 
the  thriving  defined  :  it  might,  so  far  as  the  terms  of  the  custom 
went,  be  either  purchase,  or  inheritance,  or  the  receipt  of  royal 
bounty.  The  successful  merchant  might  also  thrive  to  thegn- 
right.  The  thegn  himself  might  rise  to  the  rank,  the  estimation, 
and  status  of  an  eorl. 

Intricacy  of      68.  With  such  an  intricate  system  was  royalty  surrounded  : 

the  system.  ^  system  rendei'ed  the  more  intricate  by  poverty  of  nomen- 
clature, variety  of  provincial  custom,  and  multiplicity  of  I'anks, 
tenures,  and  offices.  Most  of  these  characteristics  belong  both 
to  the  heptarchic  and  to  the  aggi-egated  kingdom.  Under  the 
former  system  the  organisation  ends  here ;  for  no  higher  ma- 
chinery either  of  race  or  territorial  nationality  can  be  shown 
to  have  existed  until  the  hegemony  of  the  West  Saxon  kings 
began  the  work  of  consolidation.  At  several  periods  the  most 
powerful  monarch  of  the  seven  did,  as  we  have  seen,  exercise 
a  supremacy  more  than  honorary,  although  not  strictly  of  the 
nature  of  ffovernment.    To  such  the  name  of  Bretwalda '  has 


'  On  the  Bretwalda  see  Hallam,  M.  A.  ii.  270.  352,  and  Archaeologia, 
xxxii.  245  ;  Kemble,  Saxons,  ii.  8-22  ;  Freeman,  Norm.  Conq.  i.  542-556. 
Bede,  H.  E.  ii.  5,  mentions  seven  kings  who  liad  a  primacy  (imiierium  or 
dncatus) — Ella  of  Sussex,  Ceawlin  of  Wessex,  Ethclbert  of  Kent,  Ivcdwald 
of  East  Anglia,  Edwin,  Oswald,  and  Oswy,  of  Nort"i;umbria.  One  of  these, 
Oswald,  is  called  by  Adamnan.  wlio  wrote  before  Bode,  '  totius  Britanniae 
imperator  ordinatus  a  Deo.'  The  Anglo-Saxon  Chronicle,  A.n.  827,  givng 
to  these  seven  the  title  of  Bretwahla  ;  and  makes  Egbert  of  Wessex  the 
eighth.  The  word  occurs  in  a  bilingual  charter  of  Athelstan,  Ood.  Di|il. 
mcx,  as  Brytienwalda,  tr.inshiting  the  title  '  rex  et  ri>ctor  totius  liujus  Bri- 
tanniae insulae."  Kcmble,however,dorived  it  I'rom  the  Anglo-Saxon  breotan, 
to  'distribute,'  and  explaintd  it  'widely  ruling.'  Rapin,  who  seems  to  have 
been  the  fiist  historian  wiio  attached  much  importance  to  it,  regarded  it  as 
denoting  the  headship  of  a  federal  union  of  kings;  Sharon  Turner  also 
mentions  it ;  Lingard  goes  so  far  as  to  assume  that  it  was  a  regular  title 
borne  by  several  kings  in  succession,  and  arranges  the  early  history  under 
them  as  Bretwalda  I,  Bretwalda  II,  &c.  Palgrave  went  on  to  connect  it 
with  the  imperial  status  of  the  kings,  as  sharers  in  the  remains  of  the  Ro- 
man Caesarsliip,  and  suppoaed  the  Bretwaldas  to  be  the  siicccssors  of  the 
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been  given  by  historians  ;  but  the  denomination  is  not  contem-  What  was 

T     •  Bret- 
poraneous  or  oi  common  use.     It  is  most  probable  that  the  walda? 

superiority  was  one  of  power  and  influence  only;  but  it  may 

have  been  recognised  by  occasional  acts  of  commendation  by 

wliich  the  weaker  sovereign  placed  himself  under  the  protection 

of  the  stronger,  entering  on  an  alliance  for  defence  and  offence 

in  which  the  determination  of  the  defence  and  offence  belonged 

to  the  superior.    The  commendation  was  ratified  by  oath  and 

was  one  of  the  chief  steps  towards  organised  feudalism.  In  itself 

however  it  was  not  feudal  any  more  than  the  comitatus :  the 

origin  of  the  tie  in  each  case  being  personal  and  not  ten  itorial, 

whilst  in  the  feudal  system  the  origin  of  the  obligation  is  in  the 

land,  and  not  in  the  persons  connected  by  it.    Such  a  theory, 

hov/ever,  will  not  account  for  all  cases  in  wliich  tha  title  of 

Bretwalda  is  given :  some  may  have  been  due  to  conquest  and 

occupation  of  short  duration,  such  as  tlie  alternate  superiority 

of  Mercia  and  Northumbria  in  the  seventh  century :  some  to 

the  mere  threat  of  war,  or  to  the  flattery  of  couiiiers,  or  to  the 

renown  of  the  great  king  whose  very  name,  as  in  Tacitus's  time, 

settled  the  fate  of  battles. 

During  this  period  the  unity  of  the  church  was  the  only  Ecclesiasti- 
,  .  .         ,     ,         „     ,.  .  .  cal  unity, 

working  umty  :  the  law  of  religion  tlie  oidy  universally  recog- 
nised common  jurisprudence.  Tlie  archbishop  of  Canterbury 
stood  constantly,  as  the  Bretwalda  never  stood,  at  the  head 
of  an  organised  and  symmetrical  system,  all  the  officers  of  which 
were  bound  by  their  profession  of  obedience  to  him.  The  arch- 
bishop of  York  governed  Northuml)ria  with  a  much  firmer  and 
more  permanent  iiold  than  the  kings,  and  in  secular  as  well 
as  ecclesiastical  matters  occupied  a  position  stronger  and  safer. 

British  pseudo-emperors  Maximus  and  Carausius.  Mr.  Freeman  of  course 
throws  ov<!r  tho  latter  part  of  I'al{,'ravc'K  theory,  but  regards  tlie  title  as  sig- 
nificative of  a  re:il  and  substantial  hcgeniotiy,  tliougli  in  no  way  derived  from 
Roman  or  fJritish  dominion.  The  supremacy  of  Egbert,  was  acknowledged 
by  all  the  English  princes  in  Britain,  and  bis  successors  took  titles  of  im- 
perator,  basileus,  &c.,  wliich  express  the  same  supremacy,  and  .allliougli  in 
themselves  tpiaint  and  ])eilantie  imitations  of  foreign  usage,  imjily  a  dis- 
tinct a-sertion  of  the  independence  of  the  English  crown  of  all  earthly 
superiority.  Tlio  Appendix  H.  to  Mr.  Freeman's  llrst  volume  contains  all 
tlie  information  on  the  subject,  which  is  only  very  iiicideiilally  connected 
with  constitutional  Listury. 
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The  bishops  of  the  several  kingdoms  could  meet  foi'  common 
council  and  issue  canons  that  were  of  equal  validity  all  over 
the  land.  And  this  fact  was  recognised  by  Offa  and  Egbert,  tlie 
two  kings  who  made  the  gi-eatest  strides  towards  a  union  of  the 
kingdoms.  But  the  origin,  growth,  and  constitutional  develop- 
ment of  the  English  church  requires  separate  and  independent 
treatment. 


CHAPTER  VIL 


DEVELOPMENT  IN  ANGLO-SAXON  HISTORY. 

69.  Development  in  Anglo-Saxon  history  from  personal  to  territorial 
system. — 70.  Increase  of  royal  power  in  intension  as  the  kingdom 
increases  in  extension. — 7\,  The  king  becomes  lord  or  patron  of  the 
people.  —  72.  He  becomes  the  source  of  justice.  —  73.  Jurisdiction 
becomes  territorial. — 74.  The  tenure  of  land  affected  by  the  territorial- 
ising  of  judicature. — 75.  Territorialising  of  military  organisation. — 
76.  Legislation ;  absence  of  personal  law. — 77.  Influence  of  the  Danes. 
— 78.  Influence  of  Frank  legislation. — 79.  No  real  growth  of  unity. — 
80.  Seeds  of  national  life  stiU  preserved. — 81.  National  character. 

69.  Although  the  framework  of  Anglo-Saxon  society  was  Develop- 
1  •       -1  •      •  -1  n  •     If      ruent  in 

permanent,  and  its  simple  organisation  easily  adapted  itself  to  Anglo- 

the  circumstances  that  fill  the  five  centuries  of  its  history,  it  was  history, 
capable  of  development  and  liable  to  much  internal  modification, 
according  to  the  variations  of  the  balance  of  its  parts,  and  the 
character  of  its  regulative  or  motive  force.  The  exact  chrono- 
logical sequence  of  these  variations  it  is  difficult  to  determine, 
but  as  to  the  fact  of  the  development  there  can  be  no  question. 
A  comparison  of  the  state  of  affairs  represented  in  Domesday 
book  with  the  picture  that  can  be  drawn  from  Bcde  sufficiently 
])rove8  it.  Tiie  ages  had  been  ages  of  struggle  and  of  growth, 
although  the  struggle  was  often  fruitless  and  the  growth  ended  in 
wcaiinosH  and  vexation.  But  the  transition  is  more  distinctly 
iipi)arent  if  we  look  back  further  than  Bede[  and  rely  on  tho 
analogies  of  the  other  Germanic  nationalities  in  drawing  our 
initial  outline.  And  this  we  arc  justified  in  doing  by  the 
conipletem  sH  and  hoinogcneouHness  of  the  constitution  when  it 
fii-st  appears  to  up,  and  by  the  general  character  of  the  early  laws. 
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DifficiUties    But  the  subject  is  not  without  its  difficulties  :  the  first  and  last 

of  treat- 

ment.  terms  of  the  development  are  as  remote  from  each  other  iu 
chai'acter  as  in  date.  There  is  a  very  great  difference  betweeu 
the  extreme  and  confusing  minuteness  of  Domesday  and  the 
simplicity  and  elasticity  of  the  ideal  German  system  of  the 
sixth  century  :  whilst  on  the  other  hand  the  scantiness  of 
our  knowledge  of  the  latter  is  compensated  by  its  clearness, 
and  the  abundant  information  of  the  former  is  deprived  of 
much  of  its  value  by  the  uncertainty  of  its  terminology.  For 
it  is  unquestionable  that  great  part  of  the  Anglo-Saxon 
customaiy  law,  of  which  Domesday  is  the  treasury,  was  un- 
intelligible to  the  Norman  lawyers  of  the  next  century,  on 
whose  interpretation  of  it  the  legal  historian  is  wont  to  rely. 
The  process  of  change  too  was  very  gradual  :  it  is  not  marked 
by  distinct  steps  of  legal  enactment  ;  the  charters  afford  only 
incidental  illustrations,  and  the  historians  were,  for  the  most  part, 
too  far  removed  in  time  from  the  events  they  described  to  have 
a  distinct  idea  of  it,  even  if  it  had  been  possible  for  the  annalist 
to  realise  the  working  of  causes  in  so  slow  and  so  constant  action. 
But  all  the  great  changes  in  the  early  history  of  institutions  are  of 
this  character,  and  can  be  realised  only  by  the  comparison  of  suffi- 
ciently distant  epochs.  There  are  no  constitutional  revolutions, 
no  violent  reversals  of  legislation  ;  custom  is  far  more  potent  than 
law,  and  custom  is  modified  infiuitesimally  every  day.  An  altera- 
tion of  law  is  often  the  mere  registration  of  a  custom,  when  men 
have  recognised  its  altered  character.  The  names  of  offices  and 
'  assemblies  are  permanent,  whilst  their  chiu-acter  has  imper- 
ceptibly undergone  essential  change. 

General  The  general  tendency  of  the  process  may  be  described  as  a 

chai-acterof  r  i 

the  develop-  movement  from  the  personal  to  the  territorial  organisation ' ; 

from  a  state  of  things  iu  which  personal  freedom  and  political 
right  were  the  leading  ideas,  to  one  iu  which  jjersonal  freedom  and 
political  right  had  become  so  much  bound  up  with  the  relations 
created  by  the  possession  of  land,  as  to  be  actually  subservient  to 
it :  the  Angel-cynn  of  Alfred  becomes  the  Engla-laudc  of  Canute. 
The  main  steps  also  are  ajjparcnt.  In  the  i)rimitive  German 
*  Palgrave,  Corainouwealth,  p.  62. 
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constitution  the  free  man  of  pure  blood  is  the  fully  qualified  Progress 

political  unit ' ;  the  king  is  the  king  of  the  race  ;  the  host  is  the  son™  to"^ 
1    •  ii  •     .1  •       1  ■!  .  territoria 

people  m  arms  ;  the  peace  is  the  national  peace  ;  the  courts  are  system, 
the  people  in  council ;  the  land  is  the  property  of  the  race,  and 
the  free  man  has  a  right  to  his  share.  In  tlie  next  stage  the 
possession  of  land  has  become  the  badge  of  freedom  ;  the  freeman 
is  fully  free  because  he  possesses  land,  he  does  not  possess  the  land 
because  he  is  free;  the  host  is  the  body  of  landowners  in  arms ; 
the  courts  are  the  courts  of  the  landosvners.  But  the  personal 
basis  is  not  lost  sight  of :  the  landless  man  may  still  select  his 
lord  ;  the  hide  is  the  provision  of  the  family ;  the  peace  implies 
the  maintenance  of  rights  and  duties  between  man  and  man  ;  the 
full-free  is  the  equal  of  the  noble  in  all  political  respects.  In  a 
further  stage  the  land  becomes  the  sacramental  tie  of  all  public 
relations ;  the  poor  man  depends  on  the  rich,  not  as  his  chosen 
patron,  but  as  the  owner  of  the  land  that  he  cultivates,  the  lord 
of  the  court  to  which  he  does  suit  and  sei-vice,  the  leader  whom 
he  is  bound  to  follow  to  the  host :  the  administration  of  law 
depends  on  the  peace  of  the  land  rather  than  that  of  the  people  ; 
the  great  landowner  has  his  own  peace  and  administers  his  own 
justice.  The  king  still  calls  himself  the  king  of  the  nation,  but 
he  has  added  to  his  old  title  new  and  cumbersome  obligations 
towards  all  classes  of  his  subjects,  as  lord  and  patron,  supreme 
landowner,  the  representative  of  all  original,  and  the  fountain  of 
all  derived,  political  right. 

The  first  of  these  stages  was  passed  when  the  conquest  of 

'  Sohm,  Fr.  R.  (  J.  Verfg.  i.  333  sq.,  maintains  that  in  the  Frank  (lominion 
it  was  not  tht)  possession  of  land  but  personal  freedom  that  entitled  or 
obli!,'e<l  a  man  to  attend  in  the  courts  of  law,  in  the  boat  and  other  assem- 
blies :  and  that  it  was  only  in  trials  in  wliiuh  land  was  concerned  that  the 
witnesses  were  reipiired  to  have  a  land  ((ualilicalion  (ibid.  ji.  355).  In 
this  as  in  ni;iny  other  points,  this  writer  combats  the  received  view.  'The 
full  freetlom  of  the  (Jerman  law  is,  in  host  and  in  court,  given  by  personal 
freedom '  (.ibid.  p.  359).  Waitz  on  tlie  other  hand  hohls  tliat  'the  hide 
was  the  basis  of  freedom  in  the  full  sense  of  the  word,"  D.  Verfas.sgs.-Oesch. 
i.  120;  and  •  only  he  who  possessed  lanrl  was  fully  (pialified  in  the  com- 
munity '  (iliiil.  iv.  450).  See  above,  p.  78.  Where  there  is  so  much  diver- 
gence in  the  application  of  terms,  it  is  somewhat  (hmgerous  to  speak  jwsi- 
tively  about  stages  of  development  ;  and  in  tliis.  as  in  many  other  points,  the 
statements  of  tlie  text  must  be  understood  as  refeiTing  chielly  if  not  solely 
to  English  luHtory. 
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Britain  was  completed '  ;  and  only  showed  what  it  had  been  in 
the  vestiges  of  the  mark  system,  and  in  the  permanence  of  the 
personal  nomenclature.    The  village  was  the  kindred  settlement, 
the  hide  of  land  the  allotment  of  the  head  of  the  family,  the  tribal 
Theprreat     divisions — the  hundred,  the  maegth,  the  theod, — all  personal'^. 
Ai'^To-^Saxon  The  tracing  of  the  process  of  change  under  the  second  and  third 
History.      g^^ges  is  the  problem  of  Anglo-Saxon  Constitutional  History. 

The  series  is  not  fully  worked  out.  The  Anglo-Saxon  king 
never  ceases  to  be  the  king  of  the  nation,  but  he  has  become  its 
lord  and  patron  rather  than  its  father ;  and  that  in  a  state  of 
society  in  which  all  lordship  is  bound  up  witli  landownership  : 
he  is  the  lord  of  the  national  land,  and  needs  only  one  step  to 
become  the  lord  of  the  people  by  that  title.  This  step  was 
huwever  taken  by  the  Norman  lawyers  and  not  by  the  English 
king;  and  it  was  only  because  the  transition  seemed  to  them  so 
easy,  that  they  left  the  ancient  local  organisation  unimpaired, 
out  of  which  a  system  was  to  grow  that  Avould  ultimately  reduce 
the  landownership  to  its  proper  dimensions  and  functions.  If 
the  system  had  in  England  ripened  into  feudalism,  that  feudalism 
would  in  all  ^probability  have  been  permanent.  Happily  the 
change  that  produced  feudalism  for  a  time,  introduced  with  it 
the  necessity  of  repulsion.  The  English,  who  might  never  have 
struggled  against  native  lords,  were  roused  by  the  fact  that  their 

'  It  may  be  tliought  that  in  granting  so  much,  we  are  placing  tlie 
landless  PJngli.shman  on  a  lower  level  than  the  landless  Frank  ;  see  the  last 
note.  But  it  is  to  he  remembered  that  in  Gaul  and  the  other  Romanised 
provinces,  the  fully  fi-ee  Frank  was  s\irroundt'<l  by  a  vast  servile  poj)ulation, 
whilst  in  England  the  servile  class  formed  a  minority  couipaiatively  in- 
significant. The  contrast  is  between  full  freedom  and  servitude  in  the 
former  case ;  and  in  the  latter  between  greater  and  smaller  tluties  and 
liabilities.  B>it  it  is  <|uite  probable  that  tlie  rights  of  attending  court  and 
host  were  burdens  rather  than  privileges' to  the  Anglo-.S.ixons  ;  and  the 
rule  that  the  lantUess  man  must  liave  a  lord  was  a  measure  ratlier  compel- 
ling him  to  his  duty,  than  depriving  him  of  right.  Until  that  rule  was 
laid  down,  it  i.s  probable  that  the  fully  free  Englishman,  whether  he  owneil 
land  or  not,  was  capable  of  taking  part  in  the  judicial  business.  Large 
numbers  of  landless  men  must  liave  constantly  attended  the  courts;  and 
mere  rcsidt  nce  as  well  as  possession  of  estate  must  have  determined  in  what 
court  they  should  attend. 

-  Tlie  miegth  of  Alfred  is  the  provincia  of  Bede ;  the  theod  lande  of 
-Mfred  is  the  rcgio,  tiie  theod  being  the  gens.  Bede,  H.  E.  ii.  9,  iii.  20,  v. 
I  i,  &c. 
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lords  were  strangers  as  well  as  oppressors,  and  the  Norman 
kings  realised  the  certainty  that  if  they  would  retain  the  land 
they  must  make  common  cause  with  the  people. 

Five  historical  events  mark  the  periods  within  which  these  Historical 
changes  were  working :  the  accretion  of  the  small  settlements  in  • 
heptarchic  kingdoms ;  the  union  of  the  heptarchic  kingdoms 
under  the  house  of  Cerdic ;  the  first  struggle  with  the  Danes ; 
the  pacification  of  England  under  Edgar  ]  and  the  introduction  of 
new  forms  and  principles  of  government  by  Canute. 

70.  The  development  of  constitutional  life  depends  largely  on  Growth  of 
the  historical  career  of  the  nation,  on  the  consolidation  of  its  dom^'"^' 
governmental  machinery  in  equality  and  uniformity  over  all  its 
area,  on  the  expansion  or  limitation  of  the  regulative  power  for 
the  time  heing :  in  other  words,  on  the  general  and  external 
history  marked  by  these  eras  ;  on  the  extension  of  the  kingdom 
and  on  the  condition  of  tlie  royal  power.  England  at  the  period 
of  the  Conversion,  wlien  for  the  first  time  we  are  able  really  to 
grasp  an  idea  of  its  condition,  was  composed  of  a  large  number 
of  small  states  or  provinces  bound  in  seven  or  eight  kingdoms 
The  form  of  government  was  in  each  monarchical,  and  that  of  the 
same  limited  character.  By  the  middle  of  the  tenth  century  it 
has  become  one  kingdom,  and  the  royal  power  is  much  more 
extensive  in  chaiacter.  Dunng  a  great  part  of  the  intervening 
period  the  consolidation  of  the  kingdom  and  the  power  of  the 
king  have  undergone  many  variations.  Tiie  tendency  towards 
union  has  been  developed  first  under  one  trilial  supremacy  and 
then  under  anotiier,  and  the  royal  power,  whose  growth  is  of 
necessity  greatly  affected  by  the  extension  of  its  territory,  and 
the  presence  or  absence  of  rival  royalties,  has  fluctuated  also. 
The  two  of  course  rise  and  fall  togctlier.  But  as  a  rule,  at  the 
end  of  any  fixed  i)eriod,  both  manifest  a  decided  advance. 

It  can  scarc(!ly  be  said  that  the;  tendency  tt)war(ls  territoi  iai 

'  I  UBf  the  wonl  heptiirohy  for  the  B.iko  of  l)revity  and  convenience,  anil 
of  cmirne  without  vouching,'  lither  for  its  aecur.uy  of  form  or  for  it«  exact 
applieahility  to  the  Htate  of  lhirij;H  prcceiliiif,'  the  WcHt  Saxon  lieg.-mony. 
During'  far  the  (,'r.  iiler  portion  of  ilH  duralioii  there  were  actually  Heven 
king<loMia  of  (Jerinimic  origin  in  the  iHl.inil,  and  I  buo  nothing  in  tliu  term 
that  iniplius  any  unity  of  organiaatiun. 
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Causes  of     union  proceeded  fi-om  any  consciousness  of  national  unity  or  from 

iiuion  of  the  .  . 

seven  king-  any  instinct  of  self-government.  Nor  can  it  lie  attributed  solely 
doms.  .   .  .  .  , 

to  the  religious  unity,  wliicli  rather  helped  than  originated  such  a 

tendency.    This  tendency  resulted  not  so  much  from  the  strivings 

of  the  peoples  as  from  the  ambition  of  the  kings.    The  task 

which  was  accomplished  by  the  West  Saxon  dynasty  had  been 

tried  before  by  the  rulers  of  Kent,  Northumbria  and  Mercia, 

and  the  attempt  in  their  hands  failed.     Nor  would  it  have 

been  more  successful  under  the  genius  of  Athelstan  and  Edgar, 

but  for  the  Danish  invasions,  the  extinction  of  the  old  roj'al 

houses,  and  the  removal,  to  a  certain  extent,  of  the  old  tribal 

landmarks. 

M:aiitenance  The  ancient  German  spirit  showed  its  tenacity  in  this.  The 
boundaries,  land  had  been  settled  by  tribes  of  kinsmen,  under  rulers  who  as 
familSs^  kings  acquired  the  headship  of  the  kin  as  well  as  the  command 
of  the  host.  "Whilst  the  kin  of  the  kings  subsisted,  and  the 
original  landmarks  were  pi'eserved,  neither  religion  nor  common 
law,  nor  even  common  subjection  sufficed  to  weld  the  incoherent 
mass.  And  it  may  have  been  the  consciousness  of  this  which 
hindered  the  victorious  kings  from  suppressing  royalty  altogether 
in  the  kingdoms  they  subdued  :  the  vassal  kings  either  became 
insignificant,  sinking  into  eorls  and  hereditary  ealdormen,  or 
gradually  died  out.  But,  mitil  after  the  Danish  wars,  provincial 
royalty  remained,  and  the  cohesion  of  the  mass  was  maintained 
only  by  the  necessities  of  common  defence.  When  Ethelbert  of 
Kent  acquired  the  rule  of  Essex,  when  Ethelred  of  Mercia  annexed 
Hwiccia,  when  Egbert  conquered  Mercia,  the  form  of  a  separate 
kingdom  was  preserved ;  and  the  royal  house  still  reigned  under 
the  authority  of  the  conquerors  until  it  became  extinct.  Such 
a  system  gave  of  course  occasion  for  frequent  rebellions  and  re- 
arrangements of  territory ;  when  a  weak  king  succeeded  a  strong 
one  in  the  sovereign  kingdom,  or  a  strong  chief  succeeded 
a  weak  one  in  the  dependent  realm.  But  the  continuance  of 
such  a  system  has  the  effect  of  gradually  eliminating  all  tlu- 
weaker  elements. 

This  process  of  natural  selection  was  in  constant  working ;  it 
is  best  exemplified  in  the  gradual  formation  of  the  seven 
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kingdoms  and  in  their  final  union  under  Wessex  :  the  heptarchic 

king  was  as  much  stronger  than  the  tribal  king,  as  the  king  of 

united  England  was  stronger  than  the  heptarchic  king. 

The  kings  of  the  smaller  divisions  disappear  first,  either  Gradual  dis- 

1  •      1  appearance 
altogether,  or  to  emerge  for  a  moment  when  tue  greater  kmgdom  of  the 

itself  loses  its  royal  house  or  falls  into  decrepitude.    In  the  early  smereign- 

days  of  Mercia,  kings  of  Hwiccia,  Hecana,  Middle  Anglia,  and 

Lindsey,  still  subsisted  ^  Kent  in  the  eighth  century  broke  up  into 

the  kingdoms  of  the  East  and  West  Kentings,  probably  on  the 

lines  of  the  earlier  kingdoms  which  ai'e  said  to  have  been  united 

by  Ethelbert  ^.    In  Wessex,  besides  the  kings  of  Sussex  '  which 

has  a  claim  to  be  numbered  among  the  seven  great  states,  were 

kings  of  Surrey*  also.    On  the  death  of  Kenwalch  in  a.d.  672, 

Wessex  was  divided  among  the  ealdurmeu  (just  as  the  Lombard 

kingdom  broke  up  on  the  death  of  Clephis),  and  was  reunited 

thirteen  years  later  by  Csedwalla^  :  Hampshire  was  separated 

'  The  Hwicdan  kings  were  connected  with  those  of  Sussex  and  North- 
umbria,  and  were  under  the  protection  of  the  Mercian  kings  until  they 
sank  into  the  rank  of  ealdormen.  Bede  gives  toOsric,  one  of  these  princes, 
the  title  of  king,  and  the  see  of  Worcester  no  doubt  owes  its  existence  to 
the  fact  that  tlieir  national  existence  apart  fiom  Mercia  was  still  recognised. 
Hecana  or  Herefordshire  was  the  kingdom  of  Merewald,  one  of  Fonda's 
sons  (Flor.  Wig.  M.  H.  B.  p.  638),  and  has  Hereford  for  its  Ste.  Middle 
Anglia  w!is  the  kingdom  of  Peada,  another  of  his  sons,  and  retained  its 
separate  organisation  long  enough  to  have  a  see  of  its  own, — Leicester, 
settled  like  the  other  three  by  Theodore.  The  pedigree  of  the  kings  of 
Lindsey  is  preserved  by  Florence  (M.  H.  B.  p.  631),  and  although  none  of 
them  are  known  in  history,  the  territory  was  in  dispute  between  Mercia 
and  Northumbria  in  678,  so  that  they  could  not  have  been  long  extinct; 
its  nationality  also  was  recognised  by  the  foundation  of  a  see,  at  Sidnacester. 

'  The  existence  of  the  see  of  Rochester  is  adduced  in  proof  of  the 
existence  of  a  separate  tribal  kingdom  in  Kent,  and  the  same  inference  is 
drawn  from  the  fact  tliat  doulile  settlements,  as  in  Norfolk  and  Suffolk  (of 
two  fylkia),  were  common  among  the  Genuan  tribes.  See  Freeman,  Norm. 
C'oni|.  i.  342;  Robertson,  Essays,  p.  I20;  Kemble,  Saxons,  i.  148.  But 
the  historical  mention  of  the  East  and  West  Kentings  i.-<  later ;  and  where 
two  kings  are  found  reigning  together  they  seem  to  be  of  the  same  family. 

'  Mr.  Robertson  infi-rs  a  twofold  arrangement  in  Sus-sex  from  the  fact 
tliat  two  ealdormen  were  slain  there  by  C'a'dwalla  (Essays,  p.  120),  but 

Msex  as  an  independent  kingdom  must  have  always  been  united.  After 
Hubjection  t<i  Wessex  it  s^'ems  to  have  had  two  or  three  kings  at  a  time. 
I  ilgrave,  Comiuouwealtb,  p.  cclxxiv.)    They  are  no  longer  heard  of  under 

hurt. 

'  Frithewold,  sul)regulns  or  ealdomian  of  Surrey,  was  the  foimrler  of 
iiTtsuy  Abbey.     Malmisb.  (1.  P.  lib.  ii.    The  name  seems  sufficient  to 
.  '  ive  it  an  indrpendent  settlement. 
»  Bede,  H.  E.  iv.  12. 
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of  the 
greater 
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from  the  body  of  "Wessex  in  a.d.  755  \  as  a  provision  for  the 
deposed  Sigebert.  The  Isle  of  Wight  had  a  king  of  its  own  ^. 
In  East  Anglia  several  traditionary  kingdoms  are  commemorated 
by  poetical  traditions^.  Northumbria  was  in  constant  division 
between  Bernicia  and  Deira  :  and  besides  the  Anglian  and  Saxon 
kingdoms,  there  were  in  Cornwall,  Wales,  Cumbria,  and  on  the 
borders  of  Yorkshire  *,  small  states  of  British  origin  whose  rulers 
were  styled  kings.  These  kings  were  not  merely  titular ;  the 
kings  of  Hwiccia,  in  the  endowment  of  their  comites,  exercised 
one  at  least  of  the  most  important  powers  of  royalty,  and  con- 
tinued to  subsist  as  suhreguli  or  ealdormcn,  ruling  their  province 
hereditai'ily  under  the  sovereignty  of  Mercia.  But  they  died  out, 
and  by  theii'  extinction  their  territory  was  consolidated  perma- 
nently with  the  superior  state.  And  so  it  probably  was  in  the 
other  cases. 

Again  when  "Wessex  and  Mercia  have  worked  their  way  to  the 
rival  hegemonies,  Sussex  and  Essex  do  not  cease  to  be  numbered 
among  the  kingdoms  until  their  royal  houses  are  extinct.  When 
Wessex  has  conquered  Mercia  and  brought  Northumbria  on  its 
knees,  there  are  still  kings  in  both  Northumbria  and  Mercia  : 
the  royal  house  of  Kent  dies  out,  but  the  title  of  king  of  Kent  is 
bestowed  on  an  cetheling,  first  of  the  Mercian,  then  of  the  West 
Saxon  house  ^.  Until  the  Danish  conquest  the  dependent  royalties 
seem  to  have  been  spai'ed;  and  even  afterwards  organic  union 
can  scarcely  be  said  to  exist.  Alfred  governs  Mercia  by  his 
son-in-law  as  ealdorman,  just  as  Etlielwulf  had  done  by  his 


■  Chron.  Sax.  a.d.  755.  '  BeJe,  H.  E.  iv.  16. 

'  Thorpe's  Lappenberg,  i.  117. 

*  Elinet  had  a  king  according  to  Nennius,  M.  H.  B.  p.  76. 

°  The  succession  of  the  hvter  kings  of  Kent  is  extremely  obscure,  and  the 
chronology  as  generally  received  is  certainly  wrong.  It  would  seem  that  it 
had  become  dynn.stically  connected  with  Wessex  in  the  latter  part  of  the 
eighth  century.  E;ilhniund,  father  of  the  great  Egbert,  was  king  in  Kent 
in  the  time  of  Offa;  Cliron.  Sax.  a.d.  784  ;  after  OfTa's  ileath  the  kingdom  wa« 
seized  by  Eadbcrt  Praen  ;  he  was  overcome  by  Kenulf  of  Mercia,  who  made 
his  brother  Cuthred  king;  after  Cuthred's  death  it  was  ruled  by  Kenulf 
himself;  and  on  his  death  was  seized  by  ]?alilred,  who  in  his  turn  was 
conipiered  by  Egbert  Ethelwulf  son  of  Egbert  ruled  Kent  during  his 
father's  life;  when  he  succeeded  to  Wc8se.\,  his  sons  Ktlulstan  and 
Ethelbert  reigned  successively  in  Kent :  and  on  Ethelbert's  succession  to 
Wesse.x,  Kent  was  consolidated  with  the  rest  of  Southeru  England. 


yii.']  Growth  of  the  'Royal  Power.  173 


son-in-law  as  king* :  but  he  himself  is  king  of  the  West-Saxons  :  Consolida- 
.      .  .  tion  under 

Edward  the  Elder  is  king  of  the  Angul-Saxones  ^ ;  some  times  'of  Wessex. 

the  Angles ' ;  Athelstan  is  '  rex  Anglorum '  king  of  the  English, 

and  '  curagulus '  of  the  whole  of  Britain  ^.    The  Danish  kingdom 

still  maintains  an  uncertain  existence  in  Northunibria  ;  Mercia 

under  Edgar  sets  itself  against  Wessex  under  Eadwig.    At  last 

Edgar  having  outlived  the  Northumbrian  royalty  and  made  up 

his  mind  to  consolidate  Dane,  Angle  and  Saxon,  receives  the 

crown  as  king  of  all  England  ■*  and  transmits  it  to  his  son. 

If  the  extinction  of  the  smaller  royalties  opened  the  way  for  influence  of 

^    .  the  Danish 

I'    permanent  consolidation,  the  long  struggle  with  the  Danes  struggle. 

I  prevented  that  tendency  from  being  counteracted.  The  attempts 
of  Ethelwulf  to  keep  central  England  through  the  agency  of 
Mercian  and  East  Anglian  subject  kings  signally  failed.    It  was 

'  Egbert  conquered  Mercia  and  deposed  King  Wiglaf  in  a.d.  828  ; 
I  he  restored  him  in  830;  in  839  Berlitwulf  succeeded  him  and  reigiicd  till 
851.  Burlired  his  successor  was  Ethelwulfs  son-in-law,  and  reigned  until 
874.  C'eolwulf  his  successor  was  a  puppet  of  the  Danes.  As  soon  as 
Alfred  had  made  good  his  hold  on  Western  Mercia  he  gave  it  to  Ethelred 
as  ealdomian,  and  married  him  to  his  daughter  Ethelfleda :  Ethelred  died 
in  qi2,  and  Ethelfleda  in  920.  Her  daughter  Elfwina,  after  attempting  to 
hold  the  government,  was  set  aside  hy  Edward  the  elder,  by  whom  Mercia 
was  for  the  first  time  organically  united  with  Wessex. 

'  See  Hallam,  M.  A.  ii.  271.  Edward  is  rex  '  Angul-Saxonum,'  or 
)  '  Anglorum  et  Saxonum,'  in  charters,  Cod.  Dipl.  cccxxxiii,  cccxxxv, 
!    mlxxvii,  mlxxviii,  mlxxx,  mlxxxiv,  nixc,  mxcvi ;  '  Rex  Anglorum '  simply 

in  cccxxxvii ;  and  king  of  the  West  Saxons  in  mlxxxv. 
I  '  A  list  of  the  titles  assumed  by  the  succeeding  kings  is  given  by  Mr. 
Freeman,  Norm.  (.'onq.  i.  548-551.  Athelstan  s  title  of  Curagulus  or 
Coregulus  U  explained  as  derived  from  cura,  caretaker  (ibid.  p.  552) ;  and 
I  as  co  regiiluB  or  corregulus  in  its  natural  sense  seems  to  be  opposed  to 
I  monarcha,  it  is  probable  tliat  the  derivation  is  right;  the  cum  rc|)re8enting 
'    the  muiid  under  which  all  the  other  piinces  had  iilaced  themselves. 

*  On  this  subject  see  Mr.  Robertson's  remarkable  essay,  Hist.  Essays, 
pp.  203-216;  and  Freeman,  Norm.  Conq.  i.  626.    The  last  Danish  king 
of  Northunibria  was  kille  1  in  954.    In  959  Erlgar  succeeded  to  the  king- 
:    dom  of  the  West  Saxons,  Mercians  and  Northumlirians.    Edgar's  coron:\tion 
'   at  Bath  took  place  inmiediately  after  Archbishop  Oswald's  return  from 
Rome,  which  may  be  supposed  to  have  been  connected  with  it.  Mr. 
t     RobertSiin  concludes  that  Edgar  'would  appear  to  have  postponed  his 
I  i   coronation  until  every  solemnity  couM  be  fulfilled  that  was  considered 
.  I   necessary  for  the  unction  and  coronatioti  of  the  elect  of  all  three  jirovinces 
'   of  Englan.l.  the  first  sovereign  who  in  the  presence  of  both  archbishops— 
of  the  "  s.ieerdoteH  et  principes"  of  the  whole  of  England, — was  crowned 
and  anoint.  il  as  the  sole  representativo  of  the  tliri'efohl  sovereignty  of  the 
<  i   West  .Savons,  Mercians  and  Nortlnnnbrians.'    The  ancient  theories  about 
I  I  this  coroutttion  may  be  seen  in  the  Memorials  of  S.  Dunstan,  pp.  112,  ?I4, 
4»3- 

I 
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Vmaigama.  only  Wcsscx,  although  with  a  far  larger  sea-board,  that  success- 
t  ion  of  the  .  . 

Danes  with  fully  resisted  conquest.  Mercia  and  Northumbria,  though 
the  English.        ■'  .  ,  ,       ,  ,        •  . 

conquered  with  great  slaughter,  and  divided  by  the  victorious 

Norsemen,  exchanged  masters  with  some  equanimity,  and  the. 

Danes  within  a  very  few  years  were  amalgamated  iu  blood  and 

religion  with  their  neighbours.     The  Danish  king  of  East 

Anglia  accepted  the  protection  of  the  West  Saxou  monarch  and 

Mercia  was  brought  back  to  allegiance.    Alfred,  by  patient 

laborious  resistance  as  well  as  by  brilliant  victories,  asserted 

for  Wessex  the  dominion,  as  his  gi-andfather  had  the  hegemony, 

of  the  other  kingdoms;  and  his  son  and  grandsons  perfected 

his  work  ^ 

Thekhig  It  could  not  fail  to  result  from  this  long  process  that  the 
increases  in,  •      m  ^         ^  •  -i 

strength  as  character  ot  royalty  itseli  was  strengthened.  Continual  war  gave 
increases  in  to  the  king  who  was  capable  of  conducting  it  an  uniutermitted 
hold  and  exercise  of  military  command  :  the  kings  of  the  united 
territory  had  no  longer  to  deal  alone  with  the  witan  of  their 
original  kingdom,  but  stood  before  their  subjects  as  supreme 
rulers  over  neighbouring  states  ;  the  council  of  their  witan  was 
composed  no  longer  of  men  as  noble  and  almost  as  indepen- 
dent as  themselves,  ealdormen  strong  in  the  affection  of  their 
tribes  and  enabled  by  union  to  maintain  a  hold  over  the  kings, 
but  of  members  of  the  royal  house  itself,  to  whom  the  kings 
had  deputed  the  government  of  kingdoms  and  who  strengthened 
rather  than  limited  their  personal  authority^.  So,  as  the  king- 
dom became  united,  the  royal  power  increased,  and  this  power 
extending  with  the  extension  of  the  territory,  ro3'alty  became 

'  The  story  that  Egbert  after  his  coronation  at  Winchester  directed 
that  the  whole  state  should  beir  the  name  of  England  is  mythical.  It 
originates  in  the  Monastic  Annals  of  Winchester,  MS.  Cotton,  Dom.  A. 
xiii ;  extracts  from  which  are  printed  in  the  Monasticon  Anglicanum,  i. 
205.  *  Edixit  ilia  die  rex  Esbfrtus  ut  insula  in  posterum  vocaretur  Anglia, 
et  qui  Juti  vel  Saxones  dicebantur  onmes  coniuiuni  nomine  Angli  vo- 
earentur.'  On  the  names  England  and  English,  see  Freeman,  Norm. 
Conq.  i.  App.  A.  The  era  of  Egbert's  acqui-ition  of  the  diiratiis,  by  which 
he  dates  some  of  his  charters  to  Winchester  (Cod.  Dipl.  nixxxv,  nixxxvi. 
nixxxviii),  must  be  A.D.  816  ;  and,  if  the  ducatus  be  really  a  lirt  twaldashi]), 
may  be  marked  by  his  conquest  of  We.-it  Wales  or  Cornwall,  which  is  placed 
by  the  Chronicles  in  a.b.  813,  l)ut  belongs  properly  to  a.d.  815.  At  this 
period  however  Kenulf  of  Mercia  was  still  in  a  more  commamliug  position 
than  Egbert. 

*  Sue  Mr.  Kobertsou's  essay  on  the  king's  kin  ;  Hist.  Essays,  pp.  ' 
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ten-itorial  also.  The  consolidated  realm  enters  into  continental 
politics  and  borrows  somewhat  of  the  imperial  form  and  spirit ; 
and  this  brings  on  some  important  changes. 

7 1 .  The  earliest  legislation  exhibits  the  king  as  already  in  a  Earliest 

.  .  i,r  \-a  J  status  of  the 

position  m  which  personal  preeminence  is  secured  and  lortined  Anglo-Saxon 
by  legal  provisions.  In  the  laws  of  Ethelbert  the  king's 
mundbyrd  is  fixed  at  fifty  shillings,  that  of  the  eorl  at  twelve,  and 
that  of  the  ceorl  at  six  ;  and  wrongs  done  to  members  of  his 
household  are  punished  in  proportion  ^.  These  laws  mention  no 
wergild  for  the  king,  but  it  seems  probable  that  if  there  were 
one  it  also  would  be  calculated  on  a  like  scale.  A  century  later 
the  laws  of  Wilitrsed  direct  that  the  king  is  to  be  prayed  for 
without  command,  that  is,  that  intercession  for  him  shall  be  part 
of  the  ordinary  service  of  the  church  ;  liis  word  without  oath  is 
incontrovertible,  and  even  his  tli£fjn  may  clear  himself  by  his  own 
oath.  The  king's  mundbyrd  is  still  fifty  shillings  The  laws  of 
Ini  king  of  Wcssex,  who  was  contemporary  with  Wihtrsed,  show 
that  in  that  conquering  and  advancing  kingdom  the  tendency 
was  more  strongly  developed.  If  a  man  fight  in  the  king's  house 
both  his  life  and  pro])erty  lie  at  the  king's  mercy;  his  geneat  Increase  in 
may  'swear  for  sixty  hides';  his  hurh-bryce  is  a  hundred  and  importance, 
twenty  shillings  ^.  But  in  the  reign  of  Alfred  the  king's  horh- 
bryce  or  imnidhyrd  was  five  pounds,  his  lurh-bryce  A  hundred 
and  twenty  shillings,  whilst  that  of  the  ceorl  was  only  five  The 
value  of  the  protection  given  by  the  higher  classes  rises  in  propor- 
tion to  that  given  by  the  king,  whilst  that  of  the  simple  freeman 
remains  as  before,  or  is  actually  depressed.  It  is  by  the  same  code 
that  the  relation  between  the  king  and  his  subjects  is  defined  as 
that  between  lord  and  dependent ;  '  if  any  one  plot  against  the  l>aw  ot 
king's  life,  of  hims-elf  or  by  harbouring  of  exiles,  or  of  his  men, 
let  him  be  liable  in  his  life  and  in  all  that  he  has.  If  he  desire  to 
prove  himself  true,  let  him  do  so  according  to  the  king's  wergild. 
So  also  we  ordain  for  all  degrees  whether  eorl  or  ceorl.  He  who 
plots  against  his  lord's  life  let  him  be  liable  in  his  life  to  him  and 
in  all  that  lie  has,  or  let  him  prove  himself  true  according  to  his 


"  Ethelhert,  8,  15,  &c. 
'  lui,  §§  6,  19,  45. 


VVilitrjcil,  §§  I,  3,  16,  io. 
*  Alfred,  §§  3,  40. 
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Idea  of  lord's  wer  The  law  of  Edward  the  elder  contains  an  exhor- 
treason. 

tation  to  the  tvitan  for  the  maintenauce  of  tlie  public  peace,  in 
which  it  is  proposed  that  they  should  '  be  in  that  fellowship  in 
which  the  king  was,  and  love  that  which  he  loved,  and  shun  that 
which  he  shunned,  both  on  sea  and  land  ^ :'  a  clear  reference  to 
the  relation  between  the  lord  and  his  dependent  as  expressed  in 
the  oath  of  fealty.  The  same  king,  in  a.d.  921,  received  the 
submission  of  the  East  Anglian  Danes  on  the  same  condi- 
tion :  '  they  would  observe  peace  towards  all  to  Avhom  the 
king  should  grant  his  peace,  both  by  sea  and  laud^:'  and 
the  people  of  Northamptonshire  and  Cambridgeshire  esjjecially 
belfomef  the  ^^^''^^  ^""^  *°  /tZa/brc?e  and,  to  mimdbora,^  so  placing  them- 

lordofhis  selves  under  his  personal  protection.  The  principle  is  enun- 
people.  ,  '   _  ' 

ciated  with  greater  clearness  in  the  law  of  his  son  Edmund, 

in  which  the  oath  of  fealty  is  generally  imposed  ;  all  are  to 

swear  to  be  faithful  to  him  as  a  man  ought  to  be  faitliful 

to  his  lord,  loving  what  he  loves,  shunning  what  he  shuns''. 

Tliis  series  of  enactments  must  be  regarded  as  fixing  the  date 

of  the  change  of  relation,  and  may  perhaps  be  interpreted  as 

explaining  it.    The  i-apid  consolidation  of  the  Danish  with  the 

Angle  and  Saxon  population  involved  the  necessity  of  the 

uniform  tie  between  them  and  the  king  :  the  Danes  became  the 

king's  men  and  entered  into  the  public  peace  ;  the  native 

English  could  not  be  left  in  a  less  close  connexion  with  their 

king  :  the  commendation  of  the  one  involved  the  tightening  of 

the  cords  that  united  the  latter  to  their  native  ruler.  Something 

'  Alfred,  §  4.  In  the  introduction  to  his  laws,  §  49.  7,  he  also  excepts 
treason  from  the  list  of  offences  for  which  a  hot  may  be  taken  :  '  in  prima 
culpa  pecunialeni  emendationem  capere  quani  ibi  decreverunt,  piaeter 
proditioneni  domini,  in  qua  nullam  pietatein  ausi  sunt  intueri,  quia  Deus 
oniiiipotens  nullam  ailjudioavit  contemptoribus  suis.'  This  is  referred  to  as 
a  judguieut  of  ancient  synods. 

'■'  Edward,  ii.  i,  §  i,  above  p.  149. 

'  Thurferth  the  eorl  and  the  holds  and  all  the  army  that  owed  obedience 
to  Northampton  sounjht  him  '  to  hlaforde  and  to  mundboran ; '  all  wlio 
were  left  in  the  Huntingdon  Cfiuntry  sought  '  his  frith  and  his  mund- 
byrde ; '  the  East  Aiigliaus  swore  to  be  one  with  him,  tliat  they  would  all 
that  he  would,  ami  would  keep  jieace  with  all  witli  whom  the  kiun  should 
keep  peace  either  on  sea  or  on  land  ;  and  the  army  that  owed  obedience 
to  Cambridge  chose  him  '  to  hlaforde  and  to  mundbora.'  Cliron,  Sax. 
A.D.  921. 

*  Edmund,  iii  §  i. 
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of  the  same  kind  must  have  taken  place  as  each  of  the  heptarchic 
kingdoms  fell  under  West  Saxon  rule,  but  the  principle  is  most 
strongly  brought  out  in  connexion  with  the  Danish  submission. 

From  this  time  accordingly  the  personal  dignity  of  royalty  Imperial 
becomes  more  strongly  marked.  Edmund  and  his  successors  adopted, 
take  high  sounding  titles  borrowed  from  the  imperial  court ;  to 
the  real  dignity  of  king  of  the  English  they  add  the  shadowy 
claim  to  the  empire  of  Britain  which  rested  on  the  commendation 
of  Welsh  and  Scottish  princes  The  tradition  that  Edgar  was 
rowed  by  eight  kings  upon  the  Dee  is  the  expression  of  this  idea 
which  it  was  left  for  far  distant  generations  to  realise  ^. 

Under  Ethelred  still  higher  claims  are  urged  :  again  and  again  Religious 
the witan  resolve  as  a  religious  dutyto  adhere  to  one  cyne-hlaford^:  obedience, 
and  the  king  himself  is  declared  to  be  Christ's  vicegerent  among 
Christian  people,  with  the  special  duty  of  defending  God's  church 
and  peoj)le,  and  with  the  conscfiuent  claim  on  their  obedience ; 
'  he  who  holds  an  outlaw  of  God  in  his  power  over  the  term  that 
the  king  may  have  appointed,  acts,  at  peril  of  himself  and  all 
his  property,  against  Christ's  vicegerent  who  preserves  and  holds 
sway  over  Christendom  and  kingdom  as  long  as  God  grants  it^' 
Tlie  unity  of  the  kingdom,  endangered  by  Sweyn  and  Canute,  is 
now  fenced  about  with  sanctions  which  imply  religious  duty. 
Both  state  and  church  are  in  peril ;  Ethelred  is  regarded  as  the 
representative  of  both.  A  few  years  later  Canute  had  made  good 
Ills  claim  to  be  looked  on  as  a  Christian  and  national  king. 
I  he  first  article  of  his  laws,  passed  with  the  counsel  of  his  witan 
I '  I  the  praise  of  God,  and  his  own  honour  and  behoof,  is  this : 

'  Athelstan  in  'rex  Angloniiii,  et  curagulus   totius  ]5rit;uiiiiae,'  or 
pr  itniceriiiM  totiviH  Albioriis,'  or  '  rex  ut  rector  totius  Hritanniae.'    Eilreil  Ih 
iTiipurator,'  '  cyninj;  and  cn-sere  totiuH  Britaiiniae,'  '  baBileus  Angloruiu 
liujuHque  iiiHulae  barbarorum  ; '  Edwy  is  '  Angulsaxomiiu  basileu.s  &c.'  or 
\?igulsaexna  ot  Northaiihuiiil)roruiii  iinporator,  pafjaiioruin  giibernator, 
'  ■otoininir|ue  proi)iignator ; '  Edgar  is  '.totius  Albioiiis  iiuperator  Augu.s- 
;    and  ho  on.    Seo  Freeman,  Norm.  ("on(|.  i.  54H  s(|. 
In  A.I).  922  tlie  kingH  of  tlio  North  Welsh  took  Eilward  for  tlieir  lord  ; 
n  924  ho  was  ohoHon  for  fathor  and  lord  by  tlie  king  and  nation  of  tho 
•  "ts,  by  tho  Northuinl)rian.4,  Dane  and  English,  and  by  tho  Slrathdyde 
lonn  and  their  king.    On  tho  roal  force  of  those  coninicndationH  boo 
i^man,  Norm.  Conq.  i.  565;  and  Robertson,  ScotUvnd,  &c.  ii.  384.  wj. 
Ethelred,  v.  §  5  ;  viii.  §§  2,  44.  *  Ibid.  viii.  §  42. 
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'  that  above  all  other  things,  they  should  ever  love  and  worship 
one  God,  and  unanimously  obsei've  one  Christianity,  and  love 
King  Canute  with  strict  fidelity  ^' 
The  increase     \\  jg  wrong  to  regard  the  influence  of  the  clergy  as  one  of  the 

ol  royal  »  o 

not"to'be°"  ^^'^^  causes  of  the  increase  in  the  personal  dignity  of  the  kings. 

attributed  The  rite  of  coronation  substituted  for  the  rude  ceremonv, 
to  clerical  ,  _  .  . 

adulation,    whatever  it  may  have  been,  which  marked  the  inauguration  of  a 

heathen  king,  contained  a  distinct  charge  as  to  the  nature  of 

royal  duties  ^,  but  no  words  of  adulation  nor  even  any  statement 

of  the  personal  sacro-sanctity  of  the  recipient.    The  enactments 

of  the  councils  are  directed,  where  they  refer  to  royalty  at  all, 

rather  to  the  enforcement  of  reforms  than  to  the  encouragement 

of  despotic  claims^.    The  letters  of  the  early  Anglo-Saxon 

bishops  are  full  of  complaints  of  royal  misbehaviour  :  the  sins  of 

the  kings  of  the  eighth  century  almost  seem  to  cancel  the  memory 

of  the  benefits  received  from  the  nursing  fathers  of  the  seventh 

Far  from  maintaining  either  in  theory  or  in  practice  the  divine 

right  of  the  anointed,  the  prelates  seem  to  have  joined  in,  or  at 

least  acquiesced  in,  the  rapid  series  of  displacements  in  North- 

umbria''.  Alcuin  mourns  over  the  fate  of  the  national  rulers,  but 

grants  that  by  their  crimes  they  deserved  all  that  foil  on  them. 

They  are,  like  Saul,  the  anointed  of  the  Lord  ^,  but  they  have  no 

*  Canute,  i.  §  i. 

^  Above  p.  146;  where  I  have  protested  distinctly  a£;ainst  the  view  of 
Allen,  Prerogative,  pp.  18-24;  *"tl  *'ce  Memorials  of  S.  Dunstan,  p.  355. 

^  The  canon  (12)  of  the  legatine  council  in  A.D.  787  (Councils,  &c.  iii. 
453),  attempts  to  prohibit  the  murder  of  kings,  so  frightfully  common  at 
the  time,  by  enforcing  regular  election  and  forbidiling  conspiracy ;  '  nec 
christns  Domini  esse  valet  et  rex  totius  rogiii,  et  hercs  patriae,  qui  ex 
legitimo  nou  fuerit  connubio  generatus,'  &c.,  but  the  preceding  canon  (11) 
is  an  exiiortation  to  kings ;  the  bishops  and  others  are  warned,  '  fiducialiter 
et  veraciter  absrpie  ullo  timore  vel  adulatione  loqui  verbum  Dei  regibus,' 
the  kings  are  exhorted  to  obey  their  bishops,  to  honour  the  church,  to  have 
prudent  counsellors  fearing  the  Lord  and  honest  in  conversation,  that  the 
people  instructed  and  comforted  by  tlie  good  examples  of  kings  and  princes 
may  profit  to  the  praise  and  glory  of  Almighty  God. 

*  See  especially  the  letter  of  Boniface  to  Etlielbald,  Councils,  &c.  iii.  350. 
°  Above  p.  137. 

"  Si^c  Councils,  &c.  iii.  476  ;  writing  to  Etholrcd  of  Northunibria  he  s.ays, 
'  vidistis  quomodo  perierint  antecessores  vestri  reges  et  ju  incipes  propter 
injustitias  et  rapinas  et  immunditias  .  .  .  timete  illorum  ])orditioneni  .  .  .' 
p.  491.  'Qui  sanctas  legit  scripturas  .  .  .  iiivonict  pro  hujusmodi  peccatis 
reges  regna  et  populos  patriam  perdidissc.'  p.  493. 
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indefeasible  status.   In  the  preaching  of  peace  and  good  will,  the  Importance 

maintenance  of  obedience  to  constituted  powers  is  indeed  insisted  pious  side  of 

on,  but  the  duty  of  obejnng  the  powers  that  be  is  construed 

simply  and  equitably      It  is  only  when,  in  the  presence  of  the 

heathen  foe,  Chi-istendom  and  kingdom  seem  for  a  moment  to 

rest  on  the  support  of  a  single  weak  hand,  that  the  duty  of 

obedience  to  the  king  is  made  to  outweigh  the  consideration  'of 

his  demerits.  And  yet  Dunstan  had  prophesied  of  Ethelred  that 

the  sword  should  not  depart  from  his  house  until  his  kingdom 

should  be  transferred  to  a  strange  nation  whose  worship  and 

tongue  his  people  knew  not  ^. 

Nor  is  it  necessary  to  regard  the  growth  of  royal  power,  Royal 

°  °  J      I         '  assumption 

as  distinct  from  personal  pomp,  among  the  Anglo-Saxons,  as  ^^'^'^^^^ 

affected  by  tlic  precedents  and  model  of  the  Frank  empire  ^.  mitation  of 
Although  the  theory  of  kingship  was  in  Gaul  perhaps  scarcely  practice, 
less  exalted  than  at  Constantinople,  the  practice  was  very  differ- 
ent, for  the  Merovingian  puppets  Avere  set  up  and  thrown  down 
at  pleasure.  But  during  the  eighth  century  the  influence  of 
England  on  tlie  continent  was  greater  than  that  of  the  con- 
tinent on  England.  The  great  missionaries  of  Germany  looked 
to  their  native  land  as  the  guide  and  pattern  of  the  country 
of  their  adoption.  It  is  only  with  the  Karolingian  dynasty 
that  the  imitation  of  foreign  custom  in  England  could  begin ; 
but  even  if  the  fact  were  far  more  clearly  ascertained  than 
it  is,  the  circumstances  that  made  it  possible,  the  creation  of 
national  unity  and  the  need  of  united  defence,  were  much  more 
important  than  a  mei-e  tendency  to  superficial  imitation,  Tlie 
causes  at  work  in  Gaul  and  Britain  were  distinct  and  the  results, 
in  this  point  at  least,  widely  different. 

72.  As  the  personal  dignity  of  the  king  increased  and  the  The  kinjt 
character  of  liis  relation  to  his  people  was  modified,  his  official  souroo*()f 
powers  were  developed,  and  his  function  as  fountain  of  justice  J"^''"^- 

'  '  The  words  of  the  old  writer  followed  by  Simeon  '  deinde  Domini 
^^lf^rapio  potitiis'  ch'arly  Hhow  the  opinion  of  the  age  that  the  (jod  of 
I'.'ittlfM  gavu  hlH  verdict  in  victory,  and  that  war  wiis  only  an  api)cal  to  the 
piilgnient  of  (Jod  on  a  larije  Kcale.'  Ilol)ertM<)n,  EsHayH,  p.  208.  The 
|.riii(iplo  thuH  fxi)reMKed  might  be  extended  Htill  further;  there  were  no 
'  iiigB  lie  jure  except  the  kingM  dc  facto. 

■  Flor.  Wig.  ad  ann.  1016.  '  Allen,  Prerogative,  p.  20. 

N  a 
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Growth  of  became  more  distinctly  recognised.  The  germ  of  this  attribute 
lay  in  the  idea  of  royalty  itself.  The  peace,  as  it  was  called  the 
primitive  alliance  for  mutual  good  behaviour,  for  the  performance 
and  enforcement  of  rights  and  duties,  the  voluntary  restraint  of 
free  society  in  its  earliest  form,  v?as  from  the  beginning  of  mon- 
archy under  the  protection  of  the  king.  Of  the  three  classes  of 
offences  that  came  under  the  view  of  the  law  ^,  the  minor  infrac- 
tion of  right  was  atoned  for  by  a  compensation  to  the  injured,  the 

The  king's    hot  with  which  his  individual  good  will  was  redeemed,  and  by  a 

share  in  the  ^^•^■l•^^n•■, 

fines  for      payment  of  equal  amount  to  the  king  by  which  the  offender  bought 

breach  of  the  ,  ,.  ■?  mi 

peace.        back  his  admission  into  the  public  peace     ine  greater  breaches 

of  the  peace  arising  either  from  refusal  to  pay  the  fines,  or  from 
the  commission  of  offences  for  which  fines  were  inadequate,  were 
punished  by  outlawry ;  the  offender  was  a  public  enemy,  set 
outside  the  law  and  the  peace  ;  his  adversary  might  execute  his 
own  vengeance,  and  even  common  hospitality  towards  him  was  a 
breach  of  the  law,  until  the  king  restored  him  to  his  place  as  a 
member  of  society  *.  The  third  class  of  offences  which  seemed  be- 
yond the  scope  of  outlawry,  and  demanded  strict, public,  and  dii-ect 
His  power  of  rather  than  casual  and  private  punishment,  were  yet  like  the  former 

acceptnig  . 

money  com-  capable  of  composition,  the  acceptance  of  which  to  a  certain 
pensation.        ^  '■  .  ^ 

extent  depended  on  the  king  as  representing  the  people  .  In  all 

1  Wilda,  Strafrecht,  pp.  255  sq.,  264  sq.  Waitz,  D.  V.  G.  i.  391  ;  'the 
peace  is  the  relation  in  which  all  stand  whilst  and  in  so  far  as  all  continue 
in  the  union  and  in  the  right  on  which  the  community  rests.  He  who  acts 
against  this  commits  a  breach  of  the  peace.  The  breach  of  the  peace  is  un- 
tight ;  the  transgression  against  right  is  a  l)rcach  of  the  peace.'  He  who 
sins  against  one,  sins  against  all ;  and  no  man  may  redress  his  own  wrongs 
until  he  has  appealed  to  the  guardians  of  the  peace  for  justice.  Hence  the 
peace  is  the  great  check  on  the  practice  of  piivate  war,  blood  feuds,  and  the 
so-called  lex  talioim.  I  think  the  Gennan  writers  take  too  high  a  view  of 
the  power  of  the  Anglo-Saxon  king  as  guardian  of  the  peace.  See  Schmid, 
Gesetze,  p.  584;  Gneist,  Verw.altung.srecht,  i.  26. 

K.  Maurer,  Krit.  Ueberscliau,  iii.  26  sq.  Bethmann-HoUweg,  Civil- 
process,  iv.  25  sq.  Schmid,  Gesetze,  p.  584.  Palgrave,  Connnonwealtli, 
p.  304.    Waitz,  1).  V.  G.  i.  392  ;  ii.  40. 

'  K.  Maurer,  Krit.  Ueberschan,  iii.  45.  LI.  Hloth.  and  Eadr.  §§  11,  12, 
13.    Ini,  §§  3,  6,  7,  10.    Schmid,  (.esetze,  p.  679. 

*  Athelstan,  ii.  §  20,  3.  Edgar,  i.  §  3  :  '  et  sit  utlaga,  id  est  exul  vel 
exlex,  nisi  rex  ei  patriam  conccdat.'    Kthelred,  viii.  §  2. 

'  Alfred,  §  7,  '  sit  in  arliitrio  rcgi.s  sic  vita  sic  mors,  sicut  ei  condonare 
voluerit.'  Also  Ini,  §  6  ;  Edmund,  ii.  §  6  ;  Ethelred,  iv.  §  4  ;  but  compare 
Alfred,  Introd.  §  49-  7  ;  as  given  above,  p.  1 76. 
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tliis  the  king  is  not  only  the  executor  of  the  peace,  but  a  sharer  The  king  is 

.  II-  n        1-  ••       .»„  guardian  of 

m  its  authority  and  claims,    isut  this  position  is  far  from  that  the  peace. 

of  the  fountain  of  justice  and  source  of  jurisdiction.    The  king's 

guarantee  was  not  the  sole  safeguard  of  the  peace  :  the  hundred 

had  its  peace  as  well  as  the  king  ^  :  the  king  too  had  a  distinct 

peace  which  like  that  of  the  church  was  not  that  of  the  country 

at  large,  a  special  guarantee  for  those  who  were  under  special 

])rotection  ^.  . 

The  grith  ^,  a  terra  which  comes  into  use  in  the  Danish  The  people 
.       ....        1     1  •    1  -  , 

-ti-uggle,  IS  a  limited  or  localised  peace,  under  the  special  the  king's 

p6scc  or 

LTuarantee  of  the  individual,  and  differs  little  from  the  protection  protection, 
implied  in  the  mund  or  personal  guardianship  which  appears 
much  earlier*;  although  it  may  be  regarded  as  another  mark  of 
territorial  development.  When  the  king  becomes  the  lord,  patron 
;md  mundborh  of  his  whole  people,  they  pass  from  the  ancient 
national  peace  of  which  he  is  the  guardian  into  the  closer 
j)ersonal  or  territorial  relation  of  which  he  is  the  source.  The 
peace  is  now  the  king's  peace  ^ ;  although  the  grith  and  the 
mund  still  retain  their  limited  and  local  application,  they  entitle 
their  possessor  to  no  higher  rights,  they  do  but  involve  the 
transgressor  in  more  special  penalties  ;  the  frith  is  enforced  by 

'  Edmund,  iii.  §  2.   Edgar,  i.  §§  2,  3  ;  iii.  7.  Ethelred,  iii.  3.    Canute,  ii. 

§§  15.  30-  ^  Schmid,  Gesetze,  p. '584. 

*  Grith  [gridh]  is  properly  the  domicile,  VigMsson  (Icelandic  Diet,  s.v.), 

:iiid  consequently,  asylum ;  then  truce  or  peace  limited  to  place  or  time. 

S(  limid,  (Jesetze,  pp.  584,  604.  So  Churcli-grith  is  sometimes  used  for 
nctuary;  hut  it  really  means  as  much  as  Church-frith,  the  peace  and 
urity  which  the  law  guarantees  to  those  under  tlie  church's  protection, 
iiiuid  arranges  the  special  peaces  or  several  griths  under  three  heads  :  (l) 
ice  ;  churches,  private  houses,  the  king's  palace  and  precincts ;  (2)  Time  ; 
u  and  festivals,  coronation  days,  days  of  public  gemots  and  courts, 
cial  gatherings  at  drinking  parties,  sales,  markets,  guilds,  &c.,  and  the 

limes  when  the  fyrd  is  summoned  ;  (3)  Persons;  clergy,  widows,  and  nuns. 

'  ■'■setzc,  p.  585.    (ineist,  Verwaltgsr.  i.  38,  39.    The  curious  enactment  of 

I  il  liolrcd,  iii.  §  I,  distinguishing  the  grith 'of  the  king,  that  of  the  ealdonnan, 

I  li.it  given  in  the  burli-moot,  the  wapentake  and  the  alehouse,  with  different 

Inies  for  breach,  is  very  noteworthy. 

'  Gneist,  Verwaltungsrecht,  i.  26.  The  original  meaning  of  mund  is 
•1  to  be  hanil,  Schmid,  Gesetze,  i>.  634;  but  it  also  ha.s  the  meaning  of 
nl,  Hernxi ;  and  of  pallia  potcoUu.  Wait/.,  I).  V.  G.  i.  55. 
liklward,  ii.  i,  §  i:  '  liupiisivit  itacpie  (pii  ad  enicndationem  velit 
ire,  et  in  societate  pemianere  qua  ipse  sit.'  Edmund,  ii.  §  7:  •  I'ax 
'IS.'    See  < ineist,  Verwa'tungsrtchl.,  i.  26;  Self-government,  i.  2(j  ;  K. 

M  lurer,  Krit.  Uoberscliau,  iii.  46. 
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Special       the  national  oflBcers,  the  grith  by  the  king's  personal  servants ; 

the  one  is  official,  the  other  personal  ;  the  one  the  business  of  the 

country,  the  other  that  of  the  court  ^    The  special  peace  is 

further  extended  to  places  where  the  national  peace  is  not  fully 

provided  for :  the  great  highways,  on  which  questions  of  local 

jui-is(3iction  might  arise  to  the  delay  of  justice,  are  under  the 

king's  peace.    But  the  process  by  which  the  national  peace 

became  the  king's  peace  is  almost  imperceptible  :  and  it  is  very 

gradually  that  we  arrive  at  the  time  at  which  all  peace  and  law 

are  supposed  to  die  with  the  old  king,  and  rise  again  at  the 

proclamation  of  the  new  ^.    In  Anglo-Saxon  times  the  transition 

is  mainly  important  as  touching  the  organisation  of  jurisdiction. 

The  peace  is  The  national  ofiBcers  now  execute  their  functions  as  the  king's 
the  king^s  _  ° 

peace.        officers,  and  executors  of  his  peace;  the  shire  and  hundred 
courts,  although  they  still  call  the  peace  their  own,  act  in  his 

•  The  king's  hand-grith,  in  the  law  of  Edward  and  Guthnim,  §  i,  must 
mean  the  king's  mund  ;  the  special  peace  given  by  the  king's  hand  ;  see  too 
Etbeh'ed,  vi.  §  14,  the  '  pax  quam  manu  sua  dederit,'  Canute,  i.  §  2.  2.  To 
this  belongs  also  the  chapter  on  the  Pax  regis  in  the  laws  of  Edward  the 
Confessor,  in  which  the  peace  of  the  coronation-days,  that  is,  a  week  at 
Easter,  AiVTiitsuntide  and  Christmas  ;  the  peace  of  the  four  great  highways, 
Watling-street,  Ikenild-street,  Ermin-street,  and  Foss-way,  and  the  peace  of 
the  navigable  rivers,  are  protected  with  special  fines  that  distinguish  them 
from  the  common-law  peace  of  the  country,  which  is  also  the  king's  peace. 
Besides  these  there  is  a  fourth  peace  called  the  king's  liand-scalde  rjrith,  and 
one  given  by  the  king's  writ,  which  answer  more  closely  to  the  idea  of  the 
mund  as  personal  protection  ;  and  with  this  are  connected  tlie  original 
pleas  of  the  crown  (see  below,  p.  187).  Other  offences  against  the  peace, 
and  the  protection  of  other  roads  and  rivers,  belong  to  the  view  of  the  local 
courts,  the  shire  and  the  sheriff,  although  not  less  closely  related  to  the 
king's  peace  and  jurisdiction.  Cf.  Glanvill,  de  Legg.  i.  I  ;  LI.  Edw.  Conf. 
§12;  Palgrave,  Commonwealth,  pp.  284,  285. 

^  '  The  Sovereign  was  the  fountain  of  justice ;  therefore  the  stream 
ceased  to  flow  when  the  well  spring  was  covered  by  the  tomb.  Tlie  judicial 
bench  vacant ;  all  tribunals  closed.  Such  was  the  ancient  doctrine — a 
doctrine  still  recognised  in  Anglo-Norman  England.'  Palgrave,  Normandy 
and  England,  iii.  193.  Speaking  of  the  special  ]irotections  above  referred 
to,  the  same  writer  says  :  '  Sometime  after  the  Conquest  all  these  special 
protections  were  replaced  by  a  general  proclamation  of  the  king's  peace 
which  was  made  when  the  community  assented  to  the  accession  of  the  new 
monarch,  and  this  first  proclamation  was  considered  to  be  in  force  during  the 
remainder  of  his  life,  so  as  to  bring  any  disturber  of  the  public  tranquillity 
witliin  its  penalties.  So  much  importance  was  attached  to  tlie  ceremonial 
that  even  in  the  reign  of  John,  offences  connnitted  during  the  interregtium, 
or  period  elapsing  between  the  day  of  the  death  of  the  last  monarch  and  the 
recognition  of  his  successor,  were  unpunisliable  in  those  tribimals  whose 
authority  was  derived  from  the  Crown.'    Commonwealth,  p.  285. 
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name ;  the  idea  gains  ground  and  becomes  a  form  of  law. 

Offences  against  the  law  become  offences  against  the  king,  and  Contempt  of 

.  .  .  .  the  king's 

the  crime  of  disobedience  a  crime  of  contempt  to  be  expiated  by  law  is 

1       •  c  specially 

I  special  sort  of  fine,  the  oferhymesse  ^,  to  the  outraged  majesty  of  punishable. 

Mie  lawgiver  and  judge.    The  first  mention  of  the  oferhymesse 

ccurs  in  the  laws  of  Edward  the  elder  ^,  at  the  era  accordingly 

at  which  the  change  of  idea  seems  to  have  become  permanent*. 

73.  But  although  it  may  be  convenient  to  accept  this  approxi-  [f,'^-^*!^ 

raation  to  a  date,  the  influence  of  the  idea  may  be  traced  much  royaijuns- 

'  _  •'     _     _  diction, 

further  back.    The  administration  of  the  peace  is  inseparable 

from  the  exercise  of  jurisdiction  :  those  who  are  in  the  national 

peace  are  subject  only  to  the  national  courts  ;  those  who  are  in 

the  church's  grith,  are  also  in  the  church's  socn  ;  those  who  are 

in  the  king's  mund,  are  under  his  cognisance ;  those  who  are 

amenable  to  any  jurisdiction,  owe  suit  and  service  to  the  courts 

of  the  jurisdiction  ;  when  all  are  in  the  mund  or  grith  or  frith  of 

the  king,  he  is  the  supreme  judge  of  all  persons  and  over  all 

causes,  limited  however  by  the  counsel  and  consent  of  his  witan. 


'  Ofer-hyrnesse  (subauditio,  male  audire)  atwwera  to  the  later  over- 
8eunn«.s.se  (over-looking,  contempt) ;  it  is  marked  by  special  penalty  in  the 
cases  of  buying  outside  markets,  refusal  of  justice,  accepting  another  man's 
dependent  without  his  leave,  refusing  Peter's  pence,  sounding  the  king's 
coin,  neglect  of  summons  Uj  gemot  or  pursuit  of  thieves,  and  disobedience 
to  the  king's  ofiBcers.    See  Schmid,  Gesetze,  p.  638. 

'  '  Si  quis  extra  portum  barganniet,  oferhymesse  regis  culpa  est.' 
Edward,  i.  §  I. 

'  The  concluding  chapter  of  Asser's  life  of  Alfred  (M.  H.  B.  p.  497) 
gives  some  important  data,  not  oidy  as  to  the  participation  of  the  king  in 
judicature,  but  as  to  the  composition  of  the  local  courts  in  his  day.  The 
nobiles  and  ignobiles,  the  eorls  and  ceorls,  were  constantly  disagreeing  in  the 
gemots,  '  in  concionibus  coniitum  et  praepositorum ; '  a  [jroof  that  ealdorman 
and  gerefa,  eorl  and  ceorl,  had  their  places  in  these  courts.  None  of  the 
■uitors  were  willing  to  allow  that  what  the  ealdonnen  and  gerefan  deter- 
mined was  true  ;  a  proof  that  although  the  officers  might  declare  the  law 
the  ultimate  determination  rusted  in  each  ca.se  witii  the  suitors.  This  caused 
a  great  number  of  causes  to  be  brought  before  the  king :  he  summoned  the 
faulty  judges  before  him  and  carefully  examined  into  each  case  ;  or  examined 
them  through  his  missengers  :  insisting  when  he  found  them  guilty  that 
they  should  either  nmign  the  offices  which  he  had  committed  to  them,  or 
devote  themselves  to  the  study  of  orpiity.  We  learn  from  this  that  the  ap- 
pointment* to  the  Bherifrdonm  and  ealdonruinships  were  niiulo  by  liim,  not 
by  election  of  the  people;  aiul,  as  ignorance  wivs  the  excuse  of  their  sin, 
equity  the  <>bji;ct  of  their  enforced  study,  that  it  is  clearly  in  the  iledaration 
of  law  not  in  the  determination  of  suits  lh:it  they  were  faulty.  The  same 
general  conclusion  results  from  the  reading  of  his  laws. 
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Private 
jurisdic 
tions. 


Royal  juris-      In  regard  to  the  holders  of  folkland,  the  special  royal  juris- 
diction over  ,  111  I- 
the  tenants  diction  must  liave  been  much  older  than  the  time  of  Alfred  ;  as 

these  tenants  were  liable  to  special  burdens  payable  directly  to  the 
state,  and  as  the  profits  of  jurisdiction  which  were  counted  among 
these  burdens,  were  inseparable  from  jurisdiction  itself,  it  is  proba- 
ble that  the  jurisdiction  of  these  lands  was  administered  by  royal 
officers,  not  necessarily  separate  from  the  business  of  the  hundred 
courts,  but  as  a  part  of  their  work,  having  special  reference  to  the 
king's  interests^.  They  would  be  from  the  first  in  the  peace  of  the 
king  rather  than  in  that  of  the  hundred.  AVhen,  however,  folk- 
lands  were  turned  into  booklands  in  favour  of  either  churches  or 
individuals,  and  all  their  obligations  save  the  trinoda  necessitas 
transferred  with  them,  the  profits  of  jurisdiction  and  jurisdiction 
itself  followed  too.  Such  jurisdiction  as  had  been  exercised  by 
the  king,  in  or  out  of  the  popular  courts,  was  now  vested  in  the 
recipient  of  the  grant.  This  may  have  been  a  very  early  inno- 
Sac  and  soc.  vation.  The  terms  sac  and  soc  ^,  which  imply  it,  are  not  found 
until  late  in  the  period,  but  occur  almost  universally  in  Norman 
grants  of  confirmation,  as  describing  definite  immunities  which 
may  have  been  only  implied,  though  necessarily  implied,  in  the 
original  grant,  and  customarily  recognised  under  tliese  names 

'  In  the  Salian  Mallus  (above,  p.  54),  the  thunginus  acted  on  behalf  of 
the  nation,  the  sacebaro  looked  after  the  interests  of  the  king.  In  the  later 
county  court,  some  such  division  of  duties  and  interests  must  have  existed 
between  the  sheriff  and  the  coroner  ;  and  in  tlie  Anglo-Saxon  time,  there 
'  may  have  been  a  hundred-reeve  as  well  as  a  huiidreds-ealdor  (above,  p.  loi). 

Yet  in  the  county  court  the  sheriff  was  nominated  by  the  crown,  the 
coroner  chosen  by  the  people  ;  and  earlier,  the  ealdorman  was  appointed 
by  the  king  and  witan,  the  sheriff  apparently  by  the  king  alone.  And  it 
is  extremely  difficult  to  distinguish  between  the  duties  of  the  sheriff  exe- 
cuting the  peace  as  the  officer  of  the  nation,  and  collecting  the  revenue  as 
steward  of  the  king. 

^  Sac,  or  sacu,  seems  to  mean  litigation,  and  socn  to  mean  jurisiliction ; 
the  former  from  the  thing  (sacu)  in  dis])ute ;  the  latter  from  the  seeking 
of  redress ;  but  the  form  is  an  alliterative  jingle,  which  will  not  bear  close 
analysis.  Kemblc  refers  sacu  to  the  preliminary  and  initiative  process,  and 
socn  to  the  right  of  investigation.  (Cod.  Dipl.  i.  p.  xlv.)  Ellis  makes  sac  the 
jurisdiction,  and  eoc  the  territory  within  which  it  was  exorcised.  (Introd.  i. 
273)-    "^^e  also  Schmid,  Gesetze,  p.  654. 

"  Kemble  (C  D.  i.  p.  xliv),  remarks,  that  except  in  one  questionable  grant 
of  EdL'ar,  .sac  and  soc  are  never  mentioned  in  charters  before  the  reign 
of  Edward  the  Confessor;  and  concludes  that  'they  were  so  inherent  in 
the  land  as  not  to  rccjuire  particularisation  ;  but  tiiat  under  the  Normans, 
when  every  right  and  privilege  must  be  struggled  for,  and  the  consi  - 
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The  idea  of  jurisdiction  accompanying  the  possession  of  the  soil  Grants  of 

111-  •  T  '^"'^  ^'^ 

must  be  allowed  to  be  thus  ancient,  although  it  may  be  questioned  removed  the 
•      11  11    lands  from 

whether,  except  in  the  large  ten-itonal  lordships,  it  was  actually  thejimsdic- 
exercised,  or  whether  the  proprietor  would  not  as  a  rule  satisfy  hundred 
himself  with  the  profits  of  jurisdiction,  and  transact  the  business 
of  it  through  the  ordinary  courts.  It  is  probable  that,  except 
in  a  very  few  special  cases,  the  sac  and  soc  thus  granted  were 
before  the  Conquest  exemptions  from  the  hundred  courts  only, 
and  not  from  those  of  the  shire ' ;  and  that  thus  they  are  the 
basis  of  the  manorial  court-leet,  as  the  mark-system  is  that  of  the 
court  baron.  Tliere  is  no  evidence  of  the  existence  of  a  domestic 
tribunal  by  which  the  lord  tried  the  offences  or  settled  the  dis- 
putes of  his  servants,  serfs,  or  free  tenantry ;  he  satisfied  him- 
self with  arbitrating  in  the  latter  case,  and  producing  the 
criminal  in  the  public  courts  ^  But  when  grants  of  sac  and 
soc  became  common,  these  questions  would  swell  the  business  of  Growth  of 
his  private  courts,  and  his  jurisdiction  would  apply  as  much  to  courts!' 
those  who  were  under  his  personal,  as  to  those  who  were  in  his 
territorial  protection.  By  such  grants  then,  indirectly  as  well 
as  directly,  large  sections  of  jurisdiction  which  had  been  royal 
or  national,  fell  into  private  hands,  and  as  the  tendency  was  for 
all  land  ultimately  to  become  bookland,  the  national  courts 
became  more  and  more  the  courts  of  the  lando\viiers.  The 
ancient  process  was  retained,  but  exercised  by  men  who  de- 
rived their  title  from  the  new  source  of  justice.    Their  juris- 


quences  of  the  Norman  love  of  litigation  were  bitterly  felt,  it  herame  a 
matter  of  necesHity  to  have  them  not  only  tacitly  recognised  but  solemnly 
recorded.'  The  idea  that  the  manor  origiiiateii  in  the  gradual  .acquiiiition 
by  one  family  of  a  hereditary  riglit  to  the  headship  of  the  township  and 
the  accumulation  in  that  capacity  of  land.s  and  juris.. iction,  does  not  seem 
to  have  anything  to  recommend  it.  In  fact,  within  historic  times  the  head- 
man of  the  township  does  not  occupy  a  position  of  jurisdiction,  simply  one 
of  police  agency. 

*  In  Cod.  Dipl.  dcccxxviii  and  dccclviii,  Edward  frees  certain  estates  of 
WestminHter,  '  mid  sace  and  mid  socne,  scotfreo  and  gavelfreo,  on  hundrcde 
and  on  grin;'  but  the  exemption  is  unusual,  and  even  in  these  passages  may 

not  be  a  full  exemption  from  jurisdiction.    However,  when  in  Dome.schiy  the  • 
aheriff  of  Worcestershire  reports  that  there  are  seven  hundreds  out  of  the 
twelve  in  which  he  h.is  no  authority,  it  is  clear  that  such  jurisdictions  mU8t 
have  been  already  in  being. 

*  K.  Maurer,  Krit.  Ueberscliau,  ii.  56. 
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of  the^''''^°°  diction  was  further  modified  by  enactment  :  as  the  thegn  had 
thegns.  socn  over  his  own  men,  the  king  had  socn  over  his  tliegns  ;  none 
but  the  king  could  exercise  or  have  the  profits  of  jui'isdiction  over 
a  king's  thegn^ ;  none  but  the  king  could  have  the  fines  arising 
from  the  offences  of  the  owner  of  bookland'^.  And  although  this 
might  practically  be  observed  by  recognising  the  popular  courts 
as  royal  courts  for  the  smaller  owners  of  bookland,  the  king  had 
a  '  thening -manna '  court,  in  which  his  greater  vassals  settled 
their  disputes^.  But  the  time  came  when  the  great  local  land- 
owner was  vested  with  the  right  of  representing  the  king  as 
judge  and  landrica  in  his  whole  district,  and  so  exercised  juris- 
diction over  minor  landowners.  This  change,  the  bearing  of 
which  on  the  history  of  the  hundred  courts,  which  also  were 
placed  in  private  hands,  is  very  uncertain,  seems  to  have  taken 
place  in  the  reign  of  Canute  ;  and  may  have  been  a  local  enact- 
ment only  *.  Wherever  it  prevailed  it  must  have  brought  the 
local  jurisdictions  into  close  conformity  with  the  feudalism  of 
the  continent  ;  and  may  thus  serve  to  explain  some  of  the 
anomalies  of  the  system  of  tenure  as  it  existed  in  the  times 
reported  in  Domesday. 

These  immunities,  tying  the  judicature,  as  it  may  be  said,  to 
power  of  the  the  land,  and  forming  one  of  the  most  potent  causes  of  the 
teiTitorial  tendency,  so  far  ousted  the  jurisdiction  of  the  na- 
tional courts,  whether  held  in  the  name  of  the  king  or  of  the 
people,  that  it  might  be  almost  said  that  the  theoretical  cha- 

'  Ethelred,  iii.  §  Ii  :  'Et  nemo  liabeat  socnain  super  tajuura  regis,  nisi 
solus  rex.'  Gneist  insists  that  this  refers  only  to  thegns  who  were  mem- 
bers of  the  witenagemot.  Verwaltungsrecht,  i.  25,  37,  38. 

*  Ethehed,  i.  §§  I,  14:  '  Et  habeat  rex  forisfacturas  omnium  eorum  qui 
liberas  terras  (bocland)  habent,  nee  coniponat  aliquis  ])ro  ulla  tyhtla,  si  uon 
inters!*  testimonium  praepositi  regis.'    See  also  Canute,  ii.  §§  13,  77. 

^  Kemble,  Cod.  Dipl.  nicclviii;  Saxons,  ii.  46,  47.  Tn  this  instance  the 
bishop  of  Rochester  sues  the  widow  of  Elfric  in  the  king's  '  theningmarma 
gemot'  for  certain  title  deeds  alleged  to  have  been  stolen  :  the  court  ad- 
judged tiiem  to  the  bi.shop.  Afterwards  her  relations  brought  the  matter 
before  the  ealdorman  and  the  folk,  who  compelled  the  l)ishop  to  restore 
them.  It  is  a  very  curious  case,  and  certainly  serves  to  illustrate  the  prin- 
ciple that  the  shire  could  compel  recourse  to  itself  in  the  first  instance 
even  where  such  high  interests  were  concerned.  See  K.  Maui-er,  Krit. 
Uebersch.au,  ii.  57. 

*  Laws  of  the  Northumbrian  Priests,  §  49  ;  K.  Maurcr,  Krit.  Ueberschau, 
ii.  5°- 
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racter  of  the  sovereign  rises  as  the  scope  for  his  action  is  limited.  Pleas  of  the 

crown 

This,  however,  was  to  some  extent  counteracted  by  the  special  reserved  in 

grants  of 

retention  of  royal  rights  in  laws  and  charters.  Accordingly,  iia  jurisdiction, 
the  later  laws,  the  king  specifies  the  pleas  of  criminal  justice, 
wliich  he  retains  for  his  own  administration  and  profit ;  such  a 
list  is  given  in  the  laws  of  Canute;  breach  of  the  king's  pro- 
tection, house-breaking,  assault,  neglect  of  the  fyrd,  and  out- 
lawry'. These  were  the  original  pleas  of  the  crown,  and  were 
ilt'tennined  by  the  king's  officers  in  the  local  courts.  By  a 
ronverse  process,  such  small  parts  of  criminal  process  as  still 
lielonged  to  these  courts,  arising  from  the  ofiences  of  smaller 
freemen,  together  with  the  voluntary  and  contentious  juris- 
fliction  for  which  the  courts  of  the  landowners  were  not  com- 
petent, came  to  be  exercised  in  the  king's  name.  He  iuter- 
t'('i-ed  in  suits  which  had  not  passed  through  the  eai-lier 
htage  of  the  hundred  and  the  shire  ^ :  and  asserted  himself  as 
supreme  judge  in  all  causes,  not  in  appeals  only.  All  juris- 
diction was  thus  exercised  either  by  the  king  through  his  offi- 
cers, or  by  landowners  who  had  their  title  from  him.  The  royal 
officers  acted  in  the  hundred  courts  with  freemen  of  all  classes 
that  still  owed  suit  to  them ;  and  the  shire  courts  were  com- 
posed of  all  lords  of  land,  scir-thegns,  and  others,  including  a 
representation  of  the  humblest  landowners. 

74.  The  subject  of  tenure  in  Anglo-Saxon  times  is  beset  with  Difficulties 
many  apparently  insuperable  difficulties We  have  not  mate-  Saxoif'° 
rials  for  deciding  whether  a  uniform  rule  was  observed  in  the 
several  kingdoms  or  in  the  legal  divisions  which  continued  to 
represent  them  down  to  the  Norman  Conquest  and  later  :  whe- 
ther the  Danish  conquest  may  not  have  created  differences  in 
Mercia,  Nortiiumbria,  and  East  Anglia;  or  whether  the  variety 
of  nomenclature  found  in  Domesday  Book  implies  a  difference 
of  character  in  the  relations  described,  or  merely  the  variations 

'  Canute,  ii.  §  1 2  ;  K.  Maurer,  Krit.  Ueborscliau,  ii.  55.  The  charter  of 
Alfred,  in  whicli  theno  rightH  are  granted  away  to  the  abbey  of  Shaftesbury 
(Cod.  I)i|)l.  cccx),  neenis  to  be  very  doubtful. 

'  Kendjle,  SaxonH,  ii.  46;  C!od.  Dipl.  dcxoiii,  dcclv.  In  the  roign  of 
Ethulrcd  the  king  Hen<lH  his  insegel  or  writ  to  tlio  Khirenioot  of  HerkHliire, 
bidding  them  arbitrate  between  Leofwine  and  Wynflied  ;  V.  1).  dcxciii. 

'  Haliuiu,  M.  A.  ii.  393;  Taigrave,  Commonwealth,  pp.  576  m{. 
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The  Anglo-  of  local  and  customary  terminology ;  the  result  of  an  investi- 
systemof  gation  transacted  by  different  officers,  many  of  whom  were 
grewou^of  Normaus,  and  scarcely  understood  the  meaning  of  the  wit- 
out  oTthe°*  nesses  whose  evidence  they  were  taking.  There  is,  however, 
no  question  of  any  genei-al  subversion  of  the  primitive  rule 
before  the  Norman  Conquest.  No  legislation  turned  the  free 
owner  into  the  feudal  tenant :  whatever  changes  in  that  direc- 
tion took  place  were  the  result  of  individual  acts,  or  of  very 
gradual  changes  of  custom  arising  indirectly  from  the  fact  that 
other  relations  were  assuming  a  territorial  character.  Domes- 
day Book  attests  the  existence  in  the  time  of  Edward  the  Con- 
fessor of  a  large  class  of  freemen  who,  by  commendation,  had 
IDlaced  themselves  in  the  relation  of  dependence  on  a  supe- 
rior lord  ^ ;  whether  any  power  of  transferring  their  service 
still  remained,  or  whether  the  protection  which  the  com- 
mended freeman  received  from  his  lord  extended  so  far  as  to 
give  a  feudal  character  to  his  tenure  of  land,  cannot  be  cer- 
tainly determined ;  but  the  very  use  of  the  term  seems  to 
imply  that  vassalage  had  not  in  these  cases  attained  its  full 
growth :  the  origin  of  the  relation  was  in  the  act  of  the  de- 
pendent. On  the  other  hand,  the  occupation  of  the  laud  of  the 
greater  owners  by  the  tenants  or  dependents  to  whom  it  was 
granted  by  the  lord  prevailed  on  principles  little  changed  from 
primitive  times  and  incapable  of  much  development.  It  would 
seem,  however,  wiser  to  look  for  the  chief  cause  of  change  in 
the  alteration  of  otlier  relations.  This  tendency  with  reference 
to  judicatme  we  have  just  examined.  When  every  man  who 
was  not,  by  his  own  free  possession  of  land,  a  fully  qualified 
member  of  the  commonwealth,  had  of  necessity  to  find  himself 
a  lord,  and  the  king  had  asserted  for  himself  the  position  of 
lord  and  patron  of  the  whole  nation  ;  when  every  free  man  had 
to  provide  himself  with  a  permanent  security  for  his  own  ap- 
pearance in  the  courts  of  justice,  of  which  the  king  was  the 
source,  and  for  the  maintenance  of  the  peace,  of  which  the  king 

■  Ellis,  Iiitrod.  to  Domesday,  i.  64-66.  The  term  is  most  fmiueiit  in  Essex 
and  EaHt  Anglia;  hut  descriptions  that  imply  the  general  use  of  the  prac- 
tice are  ahundant ;  such  as  '  ire  cum  terra  ubi  voluerit,'  '  quaerere  dominum 
ubi  voluerit.'  Hallam,  M.  A.  ii.  276,  note  i. 
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was  the  protector ;  when  every  owner  of  bookland  had  the  right  {j,'^7d^  o*f 
of  jurisdiction,  and  the  king  alone  could  exercise  jurisdiction  |.°^,f^gjfg^ 
over  the  owner  of  bookland ;  the  relation  of  the  small  land-  "^^^  '"■"'i- 
owner  to  the  greater  or  to  the  king,  and  the  relation  of  the 
landless  maui  to  his  lord,  created  a  perfectly  graduated  system 
of  jurisdiction,  every  step  of  which  rested  on  the  possession  of 
land  by  one  or  both  of  the  persons  by  whose  relations  it  was 
created.  The  man  who  had  land  judged  the  man  who  had  not, 
and  the  constant  assimilation  going  on  between  the  poor  land- 
owner and  the  mere  cultivator  of  liis  lord's  land,  had  the  result 
of  throwing  both  alike  under  the  courts  of  the  greater  pro- 
prietors. As  soon  as  a  man  found  himself  obliged  to  suit  and 
service  in  the  court  of  his  stronger  neighbour,  it  needed  but  a 
single  step  to  turn  the  practice  into  theory,  and  to  regard  him 
as  holding  his  land  in  consideration  of  that  suit  and  service 
Still  more  so,  when  by  special  grant  other  royal  rights,  such  as 
the  collection  of  Danegeld  and  the  enforcement  of  military  ser- 
vice, are  made  over  to  the  great  lords  ^ ;  the  occupation,  though 
it  still  bears  the  name  of  alodial,  returns  to  the  chai-acter  of 
usufruct  out  of  which  it  sprang,  when  the  national  ownership, 
after  first  vesting  itself  in  the  king  as  national  representative, 
has  been  broken  up  into  particulars,  every  one  of  which  is  capable 
of  being  alienated  in  detail. 

75.  In  the  obligation  of  military  scn'ice,  may  be  found  a  ^lilitary 
°  J  ^       •!  service- 

second  strong  impulse  towards  a  national  feudalism.    The  host 

was  originally  the  people  in  arms ;  the  whole  free  population, 

'  Hence  the  alodiaries  of  Dompsday  are  represented  as  holding  their 
lands  of  a  superior  ;  not  because  they  had  received  thorn  of  him,  but  be- 
cause they  did  suit  and  service  at  his  court,  and  followed  his  banner. 
Hence,  too,  PMward  the  Confos.sor  wag  able  to  jrive  to  the  Abbey  of  West- 
minster his  own  alodiaries;  the  king  being  lord  of  all  who  had  no  other 
lord.  They  remained  alodiaries  by  title  and  inheritance,  and  probably 
escaped  some  of  the  burdens  of  territorial  dependence. 

'  (iheist,  who  treats  this  subject  from-a  difft;rcnt  point  of  view,  inclines 
I  efer  the  sinking  of  the  ceorl  into  dependence  generally  to  three  causes  : 
1  I )  The  bunlen  of  military  service,  which  led  him  to  commend  himself  to  a 
1  lorrl  who  would  tlicn  bo  answerable  for  the  inilitiiry  service;  (3)  to  tho 
•  niivonience  which  the  poor  aloilial  owners  found  in  seeking  juntico  from 
irong  neighbour  rather  than  from  a  distant  court;  and  (.^)  in  tho  need 
military  defence  during  the  Danish  w.irs,  which  drove  nieu  into  the  pro- 
:tiou  of  fortified  houacs.    Verwaltungsrecht,  i.  5^,  53. 
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whether  landowners  or  dependents,  their  sons,  servants,  and 
tenants.  Military  service  Avas  a  personal  obligation  :  military 
organisation  depended  largely  on  tribal  and  family  relations  :  in 
the  process  of  conquest,  land  was  the  reward  of  service ;  the 
service  was  the  obligation  of  freedom,  of  which  the  land  was  the 
outward  and  visible  sign.  But  very  early,  as  soon  perhaps  as 
the  idea  of  separate  property  in  land  was  developed,  the  military 
service  became,  not  indeed  a  burden  upon  the  land,  but  a  per- 
sonal duty  that  practically  depended  on  the  tenure  of  land ;  it 
may  be  that  every  hide  had  to  maintain  its  warrior ;  it  is  cer- 
tain that  evei-y  owner  of  land  was  obliged  to  the  fyrd  or  expe- 
ditio ;  the  owner  of  bookland  as  liable  to  the  trinoda  necessitas 
alone ;  the  occupier  of  folkland  as  subject  to  that  as  well  as  to 
many  other  obligations  from  which  bookland  was  exempted. 
But  although  folkland  and  bookland  agreed  in  this,  there  was 
no  doubt  a  fundamental  difference  in  their  respective  obliga- 
tions, which  was  probably  expressed  in  the  penalty  to  which 
they  were  severally  liable  in  case  of  default.  The  holder  of 
alodial  land  was  subject  on  the  continent  to  the  fine  for  neglect- 
ing the  Heerbann ' ;  the  holder  of  a  beneficium  to  forfeiture  -. 
The  same  practice  would  apply  in  England  to  bookland  and  folk- 
land,  although  from  the  peculiarly  defensive  character  of  Eng- 
lish warfare  after  the  consolidation  of  the  kingdom,  it  might 
very  early  be  disused.  The  law  of  Ini,  that  the  landowning 
gcsithcuudman  in  case  of  neglecting  the  f}Td,  should  forfeit  his 
land  as  well  as  pay  120  shillings  as  fyrdwite^,  may  be  explained 
cither  of  the  gesith  holding  an  estate  of  folkland,  or  of  the  land- 
owner standing  in  the  relation  of  gesith  to  the  king :  it  seems 
natural  however  to  refer  the  fine  to  the  betrayal  of  his  character 


*  '  Quicumque  liber  homo  in  hostein  bannitus  f uerit  et  venire  conterap- 
serit  plenum  licnbanniim  id  est  solido.s  60  persolvat.'  Cap.  Bonon.  81 1,  c.  I  ; 
Baluze,  i.  337;  Waitz,  D.  V.  G.  iv.  486. 

^  'Quicumque  ex  bis  qui  beneficium  i)rincipi8  habent  parem  suum  contra 
hostcH  in  exercitu  pergentem  dimiserit,  et  cum  eo  ire  vel  stare  noluerit, 
honorcm  suum  et  beneficium  perdat.'  Cap.  Bonon.  81 1,  c.  5  ;  Baluze,  i.  338 ; 
Waitz,  D.  V.  G.  iv.  492. 

'  Ini,  §  51.  'Si  homo  sitlicundus  terr.arius  expcditionem  supcrsedeat, 
emendet  cxx  solidiw  ot  perdat  terram  suam ;  non  habens  terram  Ix  solidis ; 
cirliscus  xxx  solidis  pro  fyrdwita." 
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of  free  man,  his  forfeiture  to  his  desertion  of  his  duty  as  gesith. 
The  later  legislation,  which  directs  forfeiture  in  case  of  the 
king's  presence  with  the  host,  whilst  a  fine  of  1 20  shillings  was 
sufficient  atonement  if  he  were  not  present,  would  seem  to  be 
tlie  natural  result  of  the  change  which  placed  the  whole  popu- 
lation in  dependence  on  him  as  lord^. 

It  is  by  no  means  improbable  that  the  final  binding  of  land-  The  miiitaiy 
Kw  nership  with  military  attendance  on  the  king  in  the  form  of  thethegn.  ° 
tlie  thegn's  service'^,  is  connected  with  the  same  legislation  of 
Alfred  and  Edward,  which  we  have  already  examined  in  refer- 
ence to  treason  and  the  maintenance  of  the  peace.  To  their 
ilate  approximately  belong  the  definitions  of  the  thegn  as  pos- 
ting five  hides  of  his  o^vn  land,  church  and  kitchen,  bell- 
use  and  burh-geat-setl,  and  special  service  in  tlie  king's  hall : 
tlic  thegn  of  Alfred  is  the  miles  of  Bede ;  the  history  of  the 
year  A.D.  894  shows  an  amount  of  miiitaiy  organisation  on 
Alfred's  part,  of  which  there  is  no  earlier  evidence,  an  army  of 
i:rve  and  a  definite  term  of  service'.  The  miiitaiy  policy 
i  •()  of  Charles  the  Great  may  by  this  time  have  affected  Eng- 
land; the  improvement  of  organisation  involves  a  more  dis- 
tinct definition  of  military  duties;  and  it  is  certain  that  the 
increased  importance  and  costliness  of  equipment  must  have 

'  Ethelred,  v.  §  28;  vi.  §  35.    '  Quando  rex  in  hostem  pergit,  8i  quis 
'  tu  ejiiB  vocatus  rem.Tnserit,  si  ita  liber  homo  est  ut  habeat  socam  suam 
-;icam  et  cum  terra  sua  j)Ossit  ire  quo  voluerit,  de  omni  terra  sua  est  in 
■  ricordia  Regis.     Cujuscunque  vero  alterius  domiiii  liber  homo  si  de 
I13  remaiLserit,  et  dominus  ejus  pro  eo  alium  hominem  duxerit,  xl  solidis 
iiiino  8U0  qui  vocatus  fuit  emendabit.    Quod  si  ex  toto  nullus  pro  co  abi- 
'  ipso  quideni  domino  «uo  xl  fol.,  dominus  autom  ejus  totidem  sol.  regi 
•  ufbibit ;'  Domrsday,  i.  1 72,  Worcestershire.    In  Canute,  ii.  §  65,  neglect 
"I  tlie  fynl  involves  a  fine  of  120  shiliiniis,  but  in  §  77,  whoever  Hies  from 
I  :  -  lord  or  his  companion,  in  sea  or  land  expedition,  is  to  lose  all  that  he  has, 
■I  even  his  bookland  is  forfeited  to  tlie  king.    His  lord  enters  on  the  land 
it.  be  has  given  him,  and  his  life  is  forfeit;  but  this  is  not  the  neglect 
I  he  fyrd,  but  the  herixUz  of  the  continental  law,  which  was  punishable 
leath.    ('a]),  lionon.  811,  c.  4;  B.ilu2:e,  i.  338. 

(Jnclst,  Self  goverument,  i.  11  :  The  thegn's  service  was  clearly,  (1)  per- 
i  il  ;  (2)  at  his  own  cost  of  equipment;  (3)  he  paid  his  own  expenses 
I  ing  the  cani|>aign. 

Cliron.  Sax.  A.D.  894.    'The  king  ha<l  divided  his  forces  (fierd)  int<i  two, 

I  hat  one  half  was  constantly  at  home,  half  out  iu  the  field  ;  besides  thoso 

II  whose  duty  it  was  to  defend  the  burhs.' 
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No  exact  confined  effective  service  to  the  rich But  although  the 
parallel  with  _  _  _  ° 

feudal  legis-  thegn  was  bound  to  military  service,  we  have  not  sufficient 
lation  on  ^  •        t       1  i       1  •  •  1 

military      wari'ant  for  accepting  the  theory  that  his  service  bore  to  the 

extent  of  his  land  the  exact  proportion  that  is  laid  down  in 
feudal  times".  The  hide  might  furnish  its  man;  the  thegn 
might  be  answerable  for  five  men,  or  for  one  warrior  five 
times  as  well  equipped  as  the  ordinary  free  man :  in  the 
reign  of  Etheli-ed,  eight  hides  furnished  a  helm  and  a  coat  of 
mail ' ;  in  Berkshire  in  the  time  of  Edward  the  Confessor,  the 
custom  was  that  every  five  hides  sent  one  warrior  (miles)  *,  and 
each  furnished  him  with  four  shillings  for  the  provision  of  two 
months :  if  he  failed  to  attend  he  suffered  forfeiture.  But  we 
have  few  more  indications  of  local,  and  none  of  general  practice, 
and  it  is  probable  that  the  complete  following  out  of  the  idea  of 
pi'oportion  was  reserved  for  Henry  II,  unless  his  military  reforms 
are  to  be  undei-stood,  as  so  many  of  his  other  measures  are,  as  the 
revival  and  strengthening  of  anti-feudal  and  prae-feudal  custom. 
Still  even  these  traces  are  sufficient  to  show  tlie  tendency  to 
bind  up  special  possession  with  special  service,  and  consequently 
to  substitute  some  other  liability  for  that  of  military  service  in 
cases  where  that  special  qualification  did  not  exist.  Whether  the 
simple  freeman  served  as  the  follower  of  the  lord  to  whom  he 
had  commended  himself  or  to  whose  court  he  did  ser\icc,  or  as 
the  king's  dependent  under  the  banner  of  the  sheriff  or  other 
lord  to  whom  the  king  had  deputed  tlie  leading,  he  found  him- 
self a  member  of  a  host  bound  togetlier  with  territorial  rela- 
tions ^.    If  he  were  too  poor  to  provide  his  arms,  or  preferred 

'  Gneist,  Self-government,  i.  10.  The  stages  may  be  tlms  marked  :  (i)  the 
universal  obligation;  (2)  the  obligation  of  the  hundred  to  furnish  a  hun- 
dred warriors ;  (3)  the  increased  cost  of  annour  restricting  effective  service. 
In  the  seventh  century,  on  the  continent,  full  equipment  was  worth  33  solid), 
that  is  the  price  of  as  many  oxen,  or  of  a  hide  of  land  :  in  England,  the 
service  was  on  foot.  (4)  Although  the  fully  armed  warrior  might  be  the 
king's  thegn,  all  owners  of  five  hides  were  liable  to  the  same  service,  and  the 
whole  population  was  still  summoned  to  defensive  war,  like  that  against 
the  Danes.  Ibid.  i.  11-13,  14.  Robertson,  Hist.  Essays,  pp.  vii-xix,  has 
some  verj'  valuable  remarks  on  the  whole  subject. 

'  Gneist,  Self-government,  i.  13. 

'  Chron.  Sax.  A.n.  1008.  *  Above,  p.  117. 

'  Gneist  (Self-government,  i.  15  ;  Verwaltgsr.  i.  15)  rightly  maintains  that 
the  military  service  was  still  a  personal  duty,  not  a  bui'den  on  the  laud  ; 
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safe  servitude  to  dangerous  employment  in  warfare,  there  was  Commuta- 
no  lack  of  wailike  neighbours  who,  in  consideration  of  his  ac-  tary  service, 
ceptance  of  their  supeiiority,  would  undertake  the  duty  that 
lay  upon  his  land :  he  was  easily  tempted  to  become  a  socager, 
paying  rent  or  gavel,  instead  of  a  free  but  overworked  and 
short-lived  man-at-arms. 

But  a  further  conclusion  may  be  drawn  on  other  grounds.  Chanireof 

_,  ,       ,  •     ^  ^    ^       the  folkland 

From  the  time  of  Alfred  the  chaiiers  contain  less  and  less  to  royal 
frequently  the  clause  expressing  the  counsel  and  consent  of  the 
witan  to  the  grant.  It  never  altogether  disappears ;  but  the  witan 
gradually  sink  into  the  position  of  witnesses,  and  their  consent, 
probably  perfunctory  enough  at  any  time,  becomes  a  mere  at- 
testation.   It  woukl  seem  to  follow  from  this  that  the  folkland 
was  becoming  virtually  king's  land,  from  the  moment  that  the 
West  Saxon  monarch  became  sole  ruler  of  the  English ;  a  date 
agreeing  nearly  with  those  which  we  have  fixed  for  the  turning 
point  of  the  system.    If  then  the  king  was  henceforth  special 
I  lord  of  tlie  folkland,  the  folkland  itself  becomes  scarcely  dis- 
\  tinguishablc  from  the  royal  demesne ;  and  every  estate  cut  out  of 
I  it,  whether  turned  into  bookland  or  not,  would  seem  to  place  the 
I  holder  in  a  personal  relation  to  the  king  wliich  was  fulfilled  by  mili- 
tary service.    Everj'  man  who  was  in  the  king's  peace  was  liable  The  duty  of 
!to  be  summoned  to  the  host  at  the  king's  call,  but  the  king's  defence.. 
:  vassals  especially  ;  the  former  for  national  defence,  the  latter  for 
all  service'  :  but  all  the  English  wars  of  the  tenth  and  eleventh 


Imt  the  penional  duty  wa.s  at  every  turn  conditioned  by  the  pussession  of 
the  land. 

'  See  GiieiHt,  Self-government,  i.  13,  18.     In  the  Karoling  period  this 
1,'eneral  annanient  already  bore  the  name  of  the  landwehr.  '  Ad  defensionem 
, patriae  omnen  .sine  ulla  cxeusationo  veniaiit."  Edict.  Pisten.se,  a. u.  i-64,  c.  27. 
•  Kt  volumiiH  ut  cuju.scuni(|ue  nostrum  homo,  in  cujuscuiuiue  regno  sit,  cuni 
Heniore  huo  in  hosteni  vel  aliis  huIh  utilitatibuH  pergat,  ni«i  talis  regni  invawio, 
<|uam  lantweri  <licunt,  quoil  ahnit,  acciderit,  ut  ouinis  populuH  illiu.s  regni 
tid  earn  reptllendam  conmmniler  pergat.'    Conv.  Mar.m.  a.d.  847.  udiK 
Karoli,  §  5.    The  continuance  of  the  fyrd  ati  a  general  armament  of  Iho 
Ijieople  during  Anglo  Saxon  timuH  was  no  doubt  the  result  of  the  defenKivo 
pharactrr  of  the  warfare  with  the  DancH  ;  othi  rwiHe  it  might  h:ive  sunk,  as  on 
'Ii.'  continent,  to  the  mire  wuctu  or  police  of  the  country  (see  aboVf,  p.  77) ; 
liaracter  which  it  posnensed  in  Ent;land  also,  and  wliicli  was  called  out 
ihe  legislation  of  Edward  I.     It  is  important  to  n  .to  this  double  cha- 
nter of  the  third  obligation  of  the  triuoda  uucciwitM;  watch  and  ward; 
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centuries  were  wars  of  defence,  and  hence  the  fyrd  system  vas 

maintained  in  its  integrity,  although  the  special  duty  of  the 

thegns,  as  afterwards  that  of  the  knights,  subsisted  side  by  side 

Composition  with  it.    Still,  as  in  the  most  primitive  times,  the  host  contained 
of  the  army.  ...  .  . 

the  free  people  fighting  in  their  local  organisation,  and  the 

specially  qualified,  specially  bound,  servants  and  companions  of 
the  leaders \  The  cultivators  of  Kent  might  not  be  bound  by 
the  special  service^,  might  pay  gavel,  or  rent,  instead  of  fight- 
ing, be  drengs  instead  of  thegns  or  knights,  but  they  had  no 
right  to  hold  back  from  the  defence  of  the  country. 

Form  of  76.  In  the  region  of  legislation,  beside  the  general  tone  and 

leffi^lation  .       °  . 

unchanged,  tendency  which  have  been  illustrated  under  tlie  heads  of  justice 
and  land-tenure,  the  growth  of  the  roj'al  power  and  the  accom- 
panjdng  increase  of  territorial  influences  could  appear  only  in 
the  form  of  enactment,  or  in  the  gi-owth  or  elimination  of  the 
principle  of  personal  law.  In  the  former  point  no  change  is 
perceptible.  Ethclred  and  Canute  invariably  express  the  counsel 
and  consent  of  the  wise  men  of  the  nation  to  their  promulgation 
of  the  laws,  just  as  Ini  and  Alfred  had  done.  The  king  never 
legislates  by  his  own  ordinance.  The  codes  are  in  fact  not  so 
much  the  introductions  of  new  principles  as  the  declarations  of 
the  customs  or  common  law  of  the  race,  dating  from  far  beyond 
the  existence  of  written  record,  preserved  in  the  memories  of  tlie 
wise,  and  kept  alive  for  tlie  most  part  in  constant  general  expe- 
rience. It  may  be  that,  when  the  knowledge  of  law  has  become 
professional,  or  when  under  new  influences  indigenous  customs 
are  becoming  obsolete,  they  are  written  down  in  books  ;  but  as 
a  rule  it  may  be  said  that  a  publication  of  laws  is  tlic  result  of 
some  political  change  or  scries  of  changes  ;  so  that  the  very  act 
of  legislation  implies  some  crisis  in  the  history  of  the  legislator. 

one  against  malefactors,  the  other  against  armed  hosts.  In  the  German 
trinoda  necessitas  the  wacta  is  more  important  bee.ause  in  more  constant 
requisition,  than  tlie  lantwcri  ;  in  England  the  fyrd  is  in  more  constant  re- 
quisition, until  after  the  Conquest,  than  tlie  waUdi ;  but  the  two  ideas  are 
never  really  divorced. 
'  Above,  p.  30. 

'  See  lioberlson,  Essays,  pp.  1-liv.  Elton,  Tenures  of  Kent,  pp.  45-.^^'- 
Tlie  drengs  who  held  Lands  under  the  archbishop  were  turned  into  knijjhts 
by  Lanfranc.    Epp.  Caiituar.  j).  225. 
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The  most  ancient  Germanic  code,  the  Pactus  Legis  Salicae,  New  lepisla- 

seems  to  mark  the  period  at  which  the  several  Frank  tribes  result  of 

admitted  the  sovereignty  of  the  Salian  king.     The  laws  of  national 

•  •     1  crisis* 

Ethelbert  of  Kent  were  the  immediate  result  of  the  conversion' ; 

those  of  Wihtrsed  and  Ini,  of  the  changes  which  a  century  of 
church  organisation  made  necessary  in  that  kingdom  and  in 
Wessex.    The  codes  of  Alfred  and  Edgar  are  the  legislation 
which  the  consolidation  of  the  several  earlier  kingdoms  under 
the  West  Saxon  house  demanded,  the  former  for  Wessex,  Kent 
and  Mercia^,  the  latter  for  the  whole  of  England.    Not  the  least 
important  part  of  the  laws  of  Alfred  and  Edward  are  clothed  in 
the  form  of  treaty  with  the  East  Anglian  Danes.    The  laws  of 
Canute  are  the  enunciation,  with  the  confirmation  of  the  con- 
queror, now  the  elected  king,  of  the  legislation  which  he  had 
promi>ed  to  preserve  to  the  people  who  accepted  him.    Most  of 
the  shorter  laws  are  of  the  nature  of  amendments,  but  serve 
occasionally  to  illustrate  the  growth  of  a  common  and  uniform 
urisprudence  which  testifies  to  the  increase  in  strength  of  the 
power  that  could  enforce  it.    Thus  the  very  fact  of  the  issue  of 
,a  code  illustrates  the  progress  of  legislative  power  in  assimilating 
Id  customs  or  enacting  provisions  of  general  authority.  The 
re  of  the  provincial  folkmoots  in  authorising  legislation, 
hough  not  in  originating  it,  appears  as  late  as  the  reign  of 
.thelstan ;  but  the  single  instance  that  proves  it  exhibits  it  in 
;he  form  of  acceptance  only.    The  bishops  and  thegns  of  Kent, 
orl  and  ceorl,  acquiesce  in  the  enactments  of  the  witcnagemot 
it  Greatley 

The  increase  of  territorial  influences  might  naturally  be  Q"*""*'""  of 
bxpected  to  put  an  end  to  tlie  system  of  personal  law  wherever 
|t  existed,  except  in  the  border  ten-itories  of  Wales  and  Scot- 
md.    But  in  spite  of  the  differences  of  local  custom,  it  may  be 

*  Bedc,  H.  E.  ii.  5.  'Inter  caetora  bona  quae  genti  suae  consulcndo 
onferebat,  otiain  decreta  illi  judicioruin  juxta  exumpla  Roinanuniin  cum 
oiuiliu  Hapicntiuni  contitiluit.' 

*  '  Nolui  multa  de  raeiH  in  scriptura  ponere  quia  dubitaraus  quid  posteria 
hIi:  jilaccrot;  He<l  quae  repperi  diobuH  Tnau  regis  cognati  inei,  vel  OfTiio 

rc(,-niiruin  reglH,  vel  -•Etlioll)rilite«  qui  priniUH  in  An;,'lonini  gontc  bkpti- 
M8  est  rex,  quae  niilii  justiora  visa  Hunt,  bacc  coUegi  et  ca</tora  diniini.' 
(red,  Introd.  49,  §  9.  3        above,  p  1 15. 
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questioned  whether  in  England  the  system  of  personal  law  ever 
Tables  of  prevailed  to  an  extent  worth  recording.  It  is  true  that  the 
table  of  wergilds  of  the  different  kingdoms  diifer* ;  but  the  dif- 
ferences are  very  superficial,  nor  is  there  anything  that  shows 
certainly  that  the  wergild  of  the  slain  stranger  was  estimated  by 
the  law  of  his  own  nation  and  not  by  that  of  the  province  in 
which  he  was  slain.  But  if  there  ever  was  a  period  at  which 
the  former  was  the  rule,  it  must  have  disappeared  as  soon  as 
the  united  kingdom  was  ranged  under  the  threefold  division  of 
Division  of   West  Saxon,  Mercian  and  Danish  law,  an  arrangement  which 

the  couutry  .  •      •  1 9  mi 

according  to  appears  to  be  entirely  territorial  .  the  practice  of  presentment 
of  Englishry  in  the  case  of  murder  which  was  once  attributed  to 
Canute^  is  now  generally  regarded  as  one  of  the  innovations  of 
the  Norman  Conquest.  The  laws  of  Edgar  however  contain  an 
enactment  which  seems  to  give  to  the  Danes  some  privilege  of 
personal  law,  if  not  also  of  actual  legislation.  In  the  Supple- 
meutum  enacted  at  the  Council  of  Wihtbordcsstan,  the  king  and 
witan  enact  an  ordinance  for  the  whole  population  of  the  king- 
dom, English,  Danish  and  British ;  but  with  a  sort  of  saving 

Rifriit  of  the  clause,  '  I  will  that  secular  rights  stand  among  the  Danes  with 
as  good  laws  as  they  best  may  choose.  But  with  the  Englih.h  let 
that  stand  which  I  and  my  witan  have  added  to  the  dooms  of 
my  forefathers  for  the  behoof  of  all  my  people.  Only  let  this 
ordinance  be  common  to  all*.'  This  is  a  distinct  recognition  of 
the  right  of  the  Danes  of  the  Danelaga  not  only  to  retain  their 
own  customs,  but  to  modify  them  on  occasion :  the  few  customs 
which  they  specially  retained  are  cnume-ated  by  Canute,  and 
seem  to  be  only  nominally  at  variance  with  those  of  their  neigh- 
bours, whilst  of  their  exercise  of  the  right  of  separate  legislation 
there  seems  to  be  no  evidence.    And  what  is  true  of  the  Danes, 

'  Schmid,  Gesetze,  pp.  394-400. 
'  See  Freeman,  Norm.  Coiiq.  i.  433. 

'  LI.  Edw.  Corif.  §  1(1.  Dialojjus  (le  Scaccario,  I.  cap.  x  (Select  Cliarters, 
p.  19.1").  A  fiiniilar  measure  may  possilily  have  been  taken  by  Canute.  If 
an  nnknoM  n  man  was  found  ><lain,  lie  was  presumed  to  be  a  Norman,  and 
the  hundred  fined  accordiuifly,  unUss  they  could  |)riive  that  he  was  Kuglisli. 
'  Non  procedil  nec  solvatur  \no  murdro  Anj^licus  8e<l  Fraiicigena  ;  ex  quo 
vero  deest  qui  interfeutum  homirfciu  comprobet  Anjjlicum  esse,  Fraucigcua 
reputatur.'    LI.  Hour.  I,  §  92.  0. 

•  Edgar,  iv.  §  2.  i. 
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is  equally  true  of  the  Mercians  and  Northumbrians;  the  vari- Personal  law 
ations  of  custom  are  verhal  rather  than  real ;  and  where,  as  in  taiit'hi'"'^ 
the  case  of  the  wergilds,  they  are  real,  they  are  territorial  rather  "'^ 
than  personal.   The  deeper  differences  of  Briton  and  Saxon  laws 
on  the  Western  border,  or  of  early  Danish  and  English  custom 
in  East  Anglia  were  settled  by  special  treaty,  such  as  those 
of  Alfred  and  Edwiard  with  Guthrum,  and  the  ordinance  of 
the  DuuFBetas.    The  subject  of  personal  law  then  illustrates  the 
Anglo-Saxon  development  only  incidentally ;  there  was  no  such 
difference  amongst  the  customs  of  the  English  races  as  existed 
between  Frank,  Visigoth  and  Roman,  or  even  between  Frank, 
^Alemannian  and  Lombard. 

77.  Of  the  influence  of  the  Danes  and  Norsemen  on  the  E.Tect  of 

1   , .  /.  .  Danish  in- 

constitutional  life  of  England,  whether  in  their  character  as  vasion. 
conquerors  generally,  or  in  special  relation  to  the  districts  which 
they  ravaged,  divided  and  colonised,  little  that  is  affirmative  can 
be  certainly  stated.  For  nothing  is  known  of  their  native  in- 
stitutions at  tlie  time  of  their  first  inroads ;  and  the  differences 
between  the  customs  of  the  Danelaga  and  those  of  the  rest  of 
England,  which  follow  the  Norse  occupation,  are  small  in  them- 
selves and  might  al  1  ost  with  equal  certainty  be  ascribed  to  the 
distinction  between  Angle  and  Saxon.  The  extent  of  the  Danish 
occupation  southward  is  marked  by  the  treaty  of  Alfred  and 
Guthrum,  '  upon  the  Thames,  along  the  Tjca  to  its  source,  then  Limits  of 
right  to  Bedford  and  then  upon  the  Ouse  to  Watling  Street'.'  p^Uon.'"^*^" 
To  the  north  they  were  advanced  as  far  as  the  Tync ;  and  their 
Western  boundary  was  the  mountain  district  of  Yorkshire, 
Westmoreland  and  Cumberland  ^  Over  all  this  region  the  traces 
of  their  colonisation  abound  in  the  villages  whose  names  end 
in  'by,'  the  Scandinavian  equivalent  of  the  Engli.xh  'tun,'  or 
'ham':  the  division  into  wapentakes  may  be  Scandinavian 
more  probably  than  Anglian,  and  .the  larger  arrangement  of  the 
trithings  or  ridings  of  Yorkshire  and  Lincolnshire  may  be  of  the 
same  origin.    But  it  is  not  probable  that  they  introduced  any 

"  Alf.  and  Outhr  §  i. 

'  See  Mr.  UnhcrtMon'H  Ettiwiy  on  the  Dan^  l.iw  in  Si'otland  iinil.  r  her 
Early  Kings,  ii.  430-444.    Freenuin,  Norm.  C'onci.  i.  644-647. 
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substantial  changes  into  the  customs  of  the  common  law,  for 
several  reasons.  In  the  first  place  their  organisation  for  the 
purpose  of  colonisation  was  apparently  only  temporary.  It  was 
nearly  two  centuries  before  they  effected  a  permanent  settlement, 
during  which  period  they  ravaged  the  coasts  in  the  summer,  and 
in  the  winter  either  retm'ned  home  or  remained  in  camp.  Their 
expeditions  were  headed  by  independent  chieftains  allied,  as  the 
old  Saxons  had  been,  for  the  pm-pose  of  war,  and  after  the  war  was 
over  returning  to  equality  and  isolation.  They  were  accordingly 
far  more  likely  to  amalgamate  with  the  Anglian  population  which 
submitted  to  them  ^  tlian  to  create  a  great  and  new  nation  upon 
lines  of  their  own.  The  evidence  of  a  popular  migration,  as  dis- 
tinguished from  mere  settlement,  is  wanting,  and  although  the 
local  extermination  of  the  natives  must  have  occasionally  made 
the  institution  of  a  new  organisation  necessary",  it  would  ap- 
pear that  such  instances  were  not  numerous  enough  to  alter  the 
general  complexion  of  society.  In  the  second  place,  the  Angles 
whom  they  conquered  were,  of  all  the  English  tribes,  the  most 
closely  connected  with  them  in  their  primitive  homes.  The 
civilisation  which  the  Danes  now  possessed  Avas  probably  about 
equal  to  that  which  the  Angles  had  had  three  centuries  before ; 
they  were  still  heathens,  and  of  their  legal  system  we  know  n 
more  than  that  they  used  the  universal  customs  of  compurg 
tion,  wergild,  and  other  pecuniary  compositions  for  the  breac 
of  the  peace  Their  heathenism  they  renounced  with  scarcely 
struggle,  and  the  rest  of  their  jurisprudence  needed  only  to 
translated  into  English.  Just  as  in  France  the  Normans  adop 
the  religion  and  institutions  of  the  conquered,  so  in  England  th 
Danes  sank  almost  immediately  into  the  mass  of  the  Angles. 

It  cannot  be  doubted  that  the  influx  of  a  body  of  new  settle 
whose  ideas  of  freedom  had  not  been  trained  or  shackled  wi 

'  Freeman,  Xorm.  Conq.  i.  148. 
'  Such  perhaps  was  the  original  confederation  of  the  Five  Boroughs 
above,  p.  93. 

'  See  the  laws  of  Alfred  and  Guthrum,  and  E<lward  and  Guthrum.  Th 
lahslit  of  the  D.'»nes  is  the  wite  of  the  Anglo-Saxons  ;  and  in  many  cases, 
we  have  already  seen,  new  names,  rather  tl)an  new  customs,  date  from  th 
Danish  occupation  :  the  earl,  the  liold.  the  grith,  the  tritliing,  the  wapentak 
perhaps,  supersede  the  old  names,  but  with  no  perceptible  difference  of  mea 
iog.    For  the  word  lam  itself  (lab)  we  are,  it  ia  said,  indebted  to  the  Dan 
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three  centuries  of  civilisation,  must  have  introduced  a  strong  BracinB 

°  influence  of 

impulse  iu  favour  of  the  older  institutions  ■which  were  already  t'le  Danish 
'  ,  infusion. 

on  the  wane.    The  alodial  tenure  of  the  North  must  have  been 

reinstated  in  Yorkshire  and  East  Anglia  in  its  full  strength 

even  if  the  subject  Angle  sank  one  degree  in  the  scale  of  liberty. 

The  institutions  of  the  Danish  settlements  of  the  Five  Boroughs^ 

stand  out  as  late  as  the  Conquest,  in  the  possession  of  a  local 

constitution  which,  as  well  as  their  confederation,  seems  to  date 

from  their  foundation  in  the  ninth  century.    But  speculation  on 

such  points  is  scarcely  necessai-y.    The  amalgamation  of  the 

Dane  and  Angle  population  began  from  the  moment  of  the 

conversion.     The  peace  of  Alfred  and  Guthrum  established 

the  social  equality  of  the  races :  the  prowess  and  policy  of 

Edward  and  of  Ethelfleda  reunited  the  Southern  Danes  under  Speedy 

union  of 

the  West  Saxon  dvnastv,  and  the  royal  houses  of  Northunibria  Uanes  and 

.  English, 
and  "Wessex  intermarried.  The  attraction  of  the  larger  and  more 

coherent  mass,  itself  consolidated  by  the  necessity  of  defence, 

and  the  quarrels  of  the  Danish  chieftains  amongst  themselves, 

led  the  way  to  their  incorporation.     The  spasmodic  efforts 

of  the  Northumbrian  Danes  were  checked  by  Edmund  and 

Edred ;  and  Edgar,  who  saw  that  the  time  was  come  to  join 

Dane  and  Mercian  on  equality  in  all  respects  with  the  West 

'  Robertson,  Scotland,  &c.  ii.  269.  '  It  will  be  found  that  at  the  date  of 
the  Norman  Con(|uest,  contrary  to  the  usually  received  idea,  a  greater 
amount  of  freedoju  was  enjoyed  in  the  Danela^'e  than  in  England  proper, 
or  in  other  words  Wessex  and  English  Mercia.  Througliout  the  latter 
district,  except  in  the  case  of  the  Gavcllers  of  East  Kent,  military  tenure 
HeeniH  to  have  prevaile<l  witli  hardly  Any  exception  ...  In  the  Danelage,  on 
the  contrary,  omitting  Yorksliire  from  the  calculation,  between  a  third  and 
a  fourth  of  the  entire  population  were  classified  either  as  liberi  homines,  or 
as  socmen  .  .  .  Free  socage,  the  very  tenure  of  wliich  is  .sometimes  su|)po.sed 
to  have  been  jieculiarly  a  relic  of  Anglo-Saxon  liberty,  ajipears  to  have  been 
absolutely  unkn  >wn  except  among  the  Anglo-Daiie-i/  Whether  these  con- 
clusions are  to  be  acci  pted  may  be  questionable,  but  tlie  argument  illus- 
trates rt'inarkabty  the  expression  in  the  text. 

'  It  would  be  hazardous  to  argue  from  what  is  called  the  '  North  People's 
Law,'  Selimiil,  (Jes.  tze,  p.  .^96;  but  a  reading  of  it  suggests  that  the  Danes 
estimated  their  own  wer  gilds  at  twice  the  value  of  the  Angles,  just  as  in 
early  days  the  Saxons  had  valued  themselves  at  twice  as  much  as  the 
wealh.  The  eorl  is  worth  nooo  thrymsas  ;  the  ealdorman  8000;  the 
hold  is  wipi-th  4000.  and  the  tliegn  2000;  the  king's  iiigh  reeve  is  worth 
4000,  and  there  is  no  counterpart  to  him,  probably  becau.se  ho  would 
always  be  valued  as  a  Dane.  Mr.  Uobertsou  dates  this  earlier  than 
Canute,  Scotland,  &c.  ii.  281. 
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Saxon,  consolidated  the  Northumbrian  kingdom  with  his  own. 
The  Danish  Odo,  Oskytel,  and  Oswald  were  arelibishops  in  less 
than,  a  century  after  Halfdane  had  divided  Northumhria ;  and  in 
the  struggles  of  Ethelred,  Sweyn  and  Canute,  the  national 
differences  can  scarcely  be  traced.  The  facility  with  which  the 
Danes  of  the  eleventh  century  conquered  the  provinces  which 
their  kinsmen  had  occupied  in  the  ninth  can  scarcely  be  referred 
to  this  cause  with  more  probability  than  to  the  fact  that  Mercia 
and  East  Anglia  during  the  Anglian  period  had  never  united 
with  Wessex.  The  ill-consolidated  realm  of  Edred  broke  up 
between  Edwy  and  Edgar,  just  as  that  of  Ethelred  broke  up 
between  Edmund  and  Canute,  and  that  of  Canute  between 
Harold  and  Hardicanute. 

It  may  be  concluded  then,  that  whilst  veiy  considerable 
political  modifications  and  even  territorial  changes  followed  the 
Danish  conquest  of  the  ninth  century,  whilst  a  rougher,  stronger, 
and  perhaps  freer  element  was  introduced  into  the  society,  into 
the  language,  and  even  into  the  blood  of  the  Angles,  the  institu- 
tional history  is  not  largely  affected  by  it.  During  the  conquest 
the  Danes  were  the  host,  or  here;  when  it  was  over  they 
subsided  into  the  conditions  of  settled  society  as  they  found  it ; 
their  magistrates,  their  coins,  their  local  customs,  like  tlicir 
dwelling  places,  retained  for  a  while  their  old  names  ;  but  under 
those  names  they  were  substantially  identical  with  the  magis- 
trates, coins  and  customs  of  the  Angles,  and  in  the  cour.so  of  time 
sank  all  differences  in  a  common  nomenclature. 

Nor  again  can  much  of  the  constitutional  change  which 
followed  the  second  Danish  domination,  that  founded  hy  Sweyn 
and  Canute,  be  attributed  to  the  infusion  of  new  customs  from 
the  Norths  Its  chief  effects  were  political,  and  its  constitutional 

'  If  the  autlienticity  of  the  Constitutiones  Forcstae,  ascribed  to  Canute, 
were  proved,  tliey  might  be  useful  as  marking  the  introduction  of  forest 
law  into  England  ;  but  they  are  either  spurious,  or  so  much  interpolated  iis 
to  be  without  value.  They  are  accepted  indeed  by  Keuible  and  Lappenberg, 
and  with  some  hesit.ation  by  Schniid  also  (Gesetze,  p.  Ivi),  but  K.  Waurer 
rejects  them  as  a  fabrication  of  much  later  date  (Krit.  Uolierschau,  ii.  410). 
Freeman,  Norm.  f'i<nq.  i.  'J,\2,  thinks  tliat  the  code  carries  its  own  confu- 
tation with  it,  and  Urunneri^in  llciUz 'iidorff 's  Eiicyclopadie,  p  2_^2)dotect8 
in  it  the  ring  of  Norman  legal  torminology.  Besides  these  laws  the  in- 
stitution of  the  huskarls  is  the  only  peculiarity  of  the  Danish  regime  :  on 


VII.] 


Canute's  Earldoms. 


201 


consequences  may  be  referred  to  political  far  more  than  to  ethnical  No  new 

.  usaajes  intro- 

causes.    The  laws  of  Canute  are  but  a  reproduction  of  tliose  of  duced  by 
T-i  1  n      1   1     1  •     1  •       1       1  •  into 

x-ugar  and  Lthelred ;  not  a  single  custom  can  be  assigned  to  Ins  the  laws. 

rule  with  any  certainty  that  it  cannot  be  found  earlier ;  and  the 

infusion  of  Danish  blood  and  language  is  less  important  in  the 

eleventh  century  than  in  the  ninth.    The  changes  which  are 

traceable,  and  which  have  been  adverted  to  in  the  general  sketch 

just  given  of  the  growth  of  the  royal  power,  are  to  be  ascribed  to 

the  fact  that  Canute  was  a  gi-eat  conqueror  and  the  ruler  of 

other  far  wider  if  less  civilised  territories  than  England.  His 

changes  in  the  forms  of  charters  and  writs,  if  they  were  really 

anything  more  than  clerical  variations,  simply  show  that  he  did 

with  a  strong  hand  what  Ethelred  had  done  with  a  weak  one. 

Even  the  great  mark  of  his  policy,  the  division  of  England  into 

four  great  earldoms  or  duchies,  may  be  paralleled  with  the  state 

of  things  under  Edgar  and  his  sons. 

It  is  however  possible  to  refer  the  last  measure  to  an  idea  of  imperial 

.  ...  .  .  character  of 

reproducing  something  like  the  imperial  system  which  Canute  Canute. 

saw  in  Germanj'.     He   ruled,  nominally  at  least,  a  larger 

European  dominion  than  any  English  sovereign  has  ever  done  ; 

and  perhaps  also  a  more  homogeneous  one.  No  potentate  of  the 

time  came  near  him  except  the  king  of  Germany,  the  emperor, 

with  whom  he  was  allied  as  an  equal.  The  king  of  the  Norwegians, 

the  Danes,  and  a  great  part  of  the  Swedes was  in  a  position 

which  miglit  have  suggested  the  foundation  of  a  Scandinavian 

empire  with  Biitain  annexed.  Canute's  division  of  his  dominions 

on  hia  death  bed,  showed  that  he  saw  this  to  be  impossible  ; 

III  see  Freeman,  Norm.  (.'onq.  i.  73^.  AUhoiiyli  tlioy  recall  very  distinctly 
■•     li  aturesofthr  jiriniitiveconiit.-itiiH  (atiove,  p  150  n.  2),they(lo  notconcern 
'    Mstitntiiinal  HiHtory  further,  and  a<!d  in  no  inijiortant  detfree  t.)  the  ele- 
'ilH  already  existing  in  English  society.    The  lieriot  is  often  re^'ardcd  an 
iiHtitution  of  Canute  ;  but  there  are  many  examples  of  the  custom  in  the 
U-rs  much  earlier,  which  show  that  lie  simjily  declared  the  law  of  an 
•lit,  prr.l.ahly  primitive,  u.s.tjje.   Kemliie,  Saxons,  ii  99.    The  heriots  of 
■I  Ind,  lii,liop  ()f  Klmham  (Cod.  Dipl.  dcccclvii),  Kthe!wuld  the  caldor- 
I  (mclxxiii).  Kif^ar  (mccxxiii),  IVorhtric  (ccccxcii),  and  many  others 
known  ;  and  they  seem  to  imply  nn  assessment  siniil.ir  to  Canute's 
I.     And  in  this  view  of  the  case,  where  the  p.iymcnt  hail  become  a 
N'd  amount  diic  from  ))ersons  of  a  jmrticular  rank,  it  '  became  possible 
1  women  to  be  char^'cd  with  it."   In  otliur  wonls  the  heriot  wa«  become  a 
■  r-'irn  on  the  Innii  riithcr  than  on  the  person. 
'  See  liiu  letter  to  the  bislio|is,  in  Florence  of  Worcester,  A. I).  1031. 
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Canute's  Norway,  for  a  century  and  a  half  after  his  strong  hand  was  re- 
empire  not 

permanent  moved,  was  broken  up  amongst  an  anarchical  crew  of  pn-atic  and 
dated.  bloodthii'sty  princes,  nor  could  Denmark  be  regarded  as  likely 
to  continue  united  with  England.  The  English  nation  was  too 
much  divided  and  deuj.oralised  to  retain  hold  on  Scandinavia, 
even  if  the  condition  of  the  latter  had  allowed  it.  Hence  Canute 
determined  that  during  his  life,  as  after  his  death,  the  nations 
should  be  governed  on  their  own  principles,  and  as  the  Saxons, 
1  the  Bavarians,  the  Swabians  and  the  Francouians  obeyed  Conrad 

the  Salic,  so  the  Danes,  the  Norwegians,  the  Swedes  and  the 
English  should  obey  him.  But  still  further,  the  four  nations  of 
the  English,  Northumbrians,  East  Angles,  Mercians  and  West 
Saxons,  might,  each  imder  their  own  national  leader,  obey  a 
sovereign  who  was  strong  enough  to  enforce  peace  amongst  them. 
Feudal  ten-  The  great  earldoms  of  Canute's  reigu  were  perhaps  a  nearer  ap- 
Caniites  proach  to  a  feudal  division  of  England  than  anything  which 
by  earls.  followed  the  Norman  Conquest.  That  of  Mercia  Avas  a  vast 
territory  in  which  the  earl,  an  old  Mercian  noble,  united  the 
great  territories  of  the  national  sethel  with  the  official  authority 
and  domain  of  the  ealdorman,  and  exercised  the  whole  ad- 
ministration of  justice,  limited  only  by  the  king's  reeves  and  the 
bishops.  And  the  extent  to  which  this  creation  of  the  four  earl- 
doms affected  the  history  of  the  next  half  century  cannot  be 
exaggerated.  The  certain  tendency  of  such  an  arrangement  to 
become  hereditary,  and  the  certain  tendency  of  the  hereditary 
occupation  of  great  fiefs  ultimately  to  overwhelm  the  royal 
power,  are  well  exemplified.  The  process  by  which,  as  we  have 
seen,  the  king  concentrates  in  himself  the  representation  of  the 
nation,  as  judge,  patron,  and  landlord,  reaches  its  climax  only  to 
break  up,  save  where  the  king's  hand  is  strong  enough  to  hold 
fast  what  he  has  inherited,  and  the  people  are  coherent  enough  to 
ReiKii  of  sustain  him.  The  history  of  the  reign  of  Edward  the  Confessor 
Cmijressor!"'  is  little  more  than  the  variation  of  the  balance  of  power  between 
the  families  of  Godwin  and  Leofric ;  the  power  of  the  witenagemot 
is  wielded  by  the  great  earls  in  turn ;  each  has  his  allies  among 
the  Welsh,  Irish  and  Scottish  princes,  each  his  friends  and  refuge 
on  the  continent :  at  their  alternate  dictation  the 
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and  dismisses  his  wife,  names  and  sets  aside  his  bishops.    The  Policy  of 

•        •  mi  1      <•  /-I     1     •      ■    Godwin  a UCl 

disruption  of  the  realm  is  imminent.  The  work  of  (Todwin  is  Leofric. 
cro\mcd  by  the  exaltation  of  Harold,  who  saw  the  evils  of  the 
existing  state  and  attempted  at  the  sacrifice  of  his  own  family 
interests  to  unite  the  house  of  Leofric  in  the  support  of  a 
national  sovereignty.  But  the  policy  of  Leofric,  followed  out 
by  the  lukewarm  patriotism  of  Edwin  and  Morcar,  opened  the 
way  to  the  Norman  Conquest  by  disabling  the  right  arm  of 
Harold.  The  Norman  Conquest  restored  national  unity  at  a 
tremendous  temporary  sacrifice,  just  as  the  Danish  Conquest  in 
other  ways,  and  by  a  reverse  process,  had  helped  to  create  it. 

In  all  this  however  there  is  nothing  that  would  lead  to  the 
conclusion  of  any  formal  infusion  of  Scandinavian  polity  \  The 
measure,  so  far  as  it  is  new,  is  rather  Frank  or  German,  and  in 
advance  rather  than  in  the  rear  of  the  indigenous  development. 

78.  A  glance  at  the  Karolingian  legislation  of  the  ninth  cen-  Question  of 
tury  suggests  the  important  question  whether  the  legal  measures  of  Frank'°" 
adopted  by  Alfred  and  his  descendants  were  to  any  great  extent  tliTiater 
influenced  by  continental  precedents.     The  intercourse  between  system?'""" 
the  two  courts  had  been  close  and  constant,  the  social  condition 
of  the  two  nations  was  far  more  uniform  than  a  superficial  view 
of  their  history  would  lead  us  to  believe,  and  in  the  laws  of  their 
respective  legislative  periods  there  are  coincidences  which  can 
scarcely  be  regarded  as  accidental.    During  the  reign  of  the 
f^'reat  Charles  the  Frank  court  was  the  home  of  English  exiles, 
IS  well  as  of  English  scholars^.    Egbert  spent  as  a  banished 
man  in  France  three  years,  one  of  which  was  marked  by  Charles's 

'  Hallain.  M.  A.  ii.  272,  comes  to  tho  same  conclusion.     The  views  of 
~  ■i  thern  !intif|u;iries,  who  refer  every  point  of  siniilaiity  Iietween  Hcandi- 
ia  anil  Kn'^lnml  to  Norse  and  Danish  infliu'iices  in  Hritain,  seem  to  he 
i  iititiiined  in  ignorance  of  the  hody  of  Kngiisli  history  wiiich  existoil  earlier 
llian  tlie  Norse  invasions,  the  civilisinjj  and  Christianising  inHiienee  of 
liiigland  on  Sean<iinavia,  and  the  common  stock  of  institutions  that  hotii 
nationalities  possessed.     'Ilie  temperate  and  critical  treatment  of  Konruil 
M  .iurer  is  strongly  in  contrast  with  this.    Hut  even  the  introdnction  of  tho 
I  karls  and  the  forest  law  are  to  a  certain  extent  outside  our  present 
i  ject  :  the  former  wa-s  no  permanent  institution,  and  tho  latter  rests  on 
weak  evidence  to  I.e  accepted.    I  have  therefore  preferred  to  mention 
what  is  iin|)iirtant  almut  them  under  otlii^r  heads. 

■  See  the  letters  of  OH'a,  Alcuin  and  Charles,  in  tho  Councils  and  Ecclo- 

■  'ticttl  DocuuientH,  iii.  487,  49"*,  561-565. 
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lutoroonrse  assumption  of  the  imperial  dignity^.   It  is  quite  possible  that 
S:ixon  kings  there  he  conceived  the  desire  of  establishing  a  supremacy  over 
Karoiings;    the  English  kingdoms  as  well  as  the  idea  of  binding  to  himself 
and  his  dynasty  the  mother  church  of  the  land  in  alliance  for 
mutual  patronage  ^.   The  character  and  some  part  of  the  history 
of  Ethelwulf  are  in  strict  parallel  with  those  of  Lewis  the  Pious, 
whose  correspondent  he  was  in  his  early  years  and  whose  grand- 
daughter he  manned  on  his  return  from  his  Roman  pilgrimage. 
Alfred  drew  from  the  empire  some  at  least  of  the  scholars  whose 
assistance  in  tlie  restoration  of  learning  repaid  to  a  great  extent 
the  debt  due  to  England  for  the  services  of  Alcuin.  Charles  the 
Simple  and  Otto  the  Great  were  married  to  two  of  the  sisters  of 
Athelstan ;  and  whilst  Otto  was  consolidating  the  Saxon  empire 
on  the  continent,  his  nephew  was  gathering  subject  kings  at  his 
court  and  taking  to  himself  the  titles  of  emperor  and  Augustus, 
contempo-    As  Otto  collected  the  gi'eat  ducliies  of  Germany  into  the  hands 
of  the  Saxon  of  his  SOUS  and  sons-in-law,  Edgar  placed  the  gi-eat  ealdorman- 
emperors.    gj^j^g  p£  England  in  the  hands  of  his  own  kinsmen.  In  ecclesias- 
tical legislation  at  the  same  time  England  was  largely  copying 
from  the  manuals  of  Frank  statesmanship.    The  Anglo-Saxon 
Canons  and  Penitentials  of  the  tenth  century  are  in  great  part 
Intercourse  tranf-lations  and  expansions  of  the  Frank  books  of  discipline 
01  cliurches.  ^j^j^j^         a  hundred  years  earlier  been  based  on  the  works  of 
Theodore  and  Egbert.    It  would  be  very  rash  to  affirm  that 
while  the  bishops,  who  composed  so  large  a  part  of  the  witcna- 
gemot,  sought  foreign  models  for  their  canons,  they  did  not  seek 
foreign  models  for  the  secular  laws.    Dunstan  had  learned 
monastic  discipline  where  he  might  also  have  furnished  himself 
with  the  knowledge  needed  for  the  great  office  of  first  adviser  to 
the  king.    But  the  brilliant  period  of  imperial  legislation  was 
Periods  of    over  before  the  time  of  Alfred;  in  the  disorganisation  of  the 
KiiKl'ish'"'    latter  period  of  the  Karoiings  much  of  the  framework  of  their 
(ionot'co?n-  syf^tcm  had  ceased  to  exist  except  in  the  law  books;  and  the 
parallels  between  Frank  and  English  law  must  not  be  pressed 


I 


cide 


'  Cliron.  Sax.  A.D.  836.    Brilitric  died  in  A.D.  802  :  Egbert's  stay  in 
France  must  have  covered  the  date  of  Cliarles's  coronation. 
'  See  Chapter  VJII.  p.  236. 
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without  allowing  for  the  similarity  of  the  cii'cumfrtances  which 
j)roiDpted  them  and  for  the  fundamental  stock  of  common  prin- 
ciples and  customs  which  underlay  them.  The  law  which  provided  Coinci- 

1         1     1      11  1  11  •!/-<■        deuces  of 

tliat  the  mndless  man  must  have  a  lord  appears  in  the  Lapitu-  law  and 
laiies  of  Charles  the  I^ald  half  a  century  before  it  appears  in  the 
dooms  of  Athelstan^.  The  judicial  investigations  made  by  Alfred 
through  his  'fideles'  may  remind  us  of  the  jm-isdiction  of  the 
>'rank  'missi'^:  iu  England,  as  in  the  empire,  the  head  of  the  shire 
i  Lceives  a  third  part  of  the  profits  of  the  law  courts' :  and  the 
ui  oat  thegn  is  allowed  to  swear  by  the  agency  of  a  representative*. 
Vet  all  these  may  be  merely  the  results  of  similar  circumstances. 
Ill  other  points,  where  the  coincidences  are  more  striking,  differ- 
once  of  circumstances  may  be  fatal  to  an  affirmative  theory.  It 
ciinnot  be  safely  said  that  Edgar's  regulations  for  the  hundred  Uncertainty 
w  I're  borrowed  from  the  law  of  Childebert  and  Clothair,  or  that  ""^.mou. 
Ilthelred's  rating  of  the  eight  hides  to  furnish  a  helm  and  coat 
i  t  mail  was  an  imitation  of  the  Frank  practice^,  or  that  the  pay- 
ment of  Danegeld  in  a.d.  991  was  consciously  adopted  on  the 
precedent  created  by  Charles  the  Bald  in  a.d.  861,  866  and  877 
in  Gaul  and  Lotharingia Jurists  will  probably  always  differ 
iis  to  the  relation  between  the  scabini  of  Lewis  the  Pious  and  the 

'  Above,  |i.  So. 

*  Asser,  M.  H.  B.  497.  '  Nam  omnia  pene  totius  suae  re2;ionis  judicia, 
quae  in  al>Kentia  suafiel>;tnt,  sagaciter  investigabat  qualiter  fierent,  justaaut 
etiam  injusta  ;  aut  vero  si  aliquaiu  in  illis  judiciis  ini(|uitatem  iiitelliKere 
posset,  leniter  advocatos  illoH  \\mon  judices  aut  per  Ee  ipsum  aut  per  alios 
8UO8  fideles  quoHlibet  interrogabat.' 

'  Above,  p.  113. 

*  Eanks,  §  5.  Select  Charters,  p.  64.  Waitz.  D.  V.  G.  iv.  228.  'Honorem 
i  Tiim  talem  noatriH  vassallis  doniinicis  concedimus,  ut  ipsi  non  sicut  reliqui 
ia;'.iiu  propria  Ka<:r,aniontuni  jurent,  wed  nielior  homo  illoriini  et  crediliilior 
illnd  agcre  non  ditffrat.'  Cap.  Vern.  A.D.  884,  c.  ii.  '  Exceiitis  nostris 
vassi«  doni'niciH  pro  ipiibua  illonim  lioniinos  ineliores  jiiranientiim  [)era(d- 
vciit.'  Il)id.  c.  4.  Baliize,  ii.  195,  197.  J5ut  this  existed  a  century  before 
III  the  Lex  Saxonum,  where  the  noble  is  allowed  to  swear  '  in  manu  liti  sui 
\     Kua  aniiata    c.  8. 

''  RohertBon,  EHs.ays,  p.  x. 

*  Seo  the  Capitularies  of  a  d.  861  (P.aluze,  ii.  103)  and  877.  '  Haoo 
'Mtitut.1  est  exactio  Nortmannis  qui  1  lant  in  Soqu.ana  tribiicnda  ut  a 

nine  (jus  rcccderent.'  The  tax  in  a  d.  877  is  twrlvo  denarii  from  the 
iiHUs  iniloiiiinicatUH ;  from  the  niansuH  ingenuilis  four  from  the  rent,  four 
II  the  tenant:  from  the  ni.ansuM  serviliM  two  from  the  rent  and  two  frdiii 

tenant.     Italuw,  ii.  175,  1 76.    Wait/.,  I).  V.  G.  iv,  103.  llobcrlson, 

lys,  pp.  116,  117,    Ann,  S.  Bert'n,  A,u,  866, 
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Parallels  not  assistant  thej^ns  of  the  sliiremoot  ^  ;  whether  the  twelve  senior 
thegns  who  swear  to  accuse  none  falsely  are  a  jurj'  of  inquest 
like  the  inquisitors  of  Lewis,  or  a  compurgatory  body  to  deter- 
mine on  the  application  of  the  ordeal.  The  oath  imposed  by 
Canute  on  every  one  above  the  age  of  twelve,  that  he  will  not 
be  a  thief  nor  cognisant  of  theft  ^,  runs  back  through  the  common 
form  to  Edmund's  oath  of  allegiance and  finds  parallels  in  the 
earliest  legislation  of  Charles  the  Great  In  more  than  one 
passage  the  collection  of  early  English  usages,  known  as  the 
Leges  Henrici  Primi,  recalls  the  exact  language  of  the  Capitu- 
laries and  of  still  earlier  laws^.  But  although  we  may  be 
inclined  to  reject  the  theory  that  refers  all  such  importations 
of  Frank  law  to  the  Norman  lawyers,  and  to  claim  for  the 
institutions,  which  like  trial  by  jury  came  to  full  gi'owth  on 
English  soil,  a  native  or  at  least  a  common  Germanic  origin, 
it  is  wiser  and  safer  to  allow  the  coincidences  to  speak  for 
themselves ;  and  to  avoid  a  positive  theory  that  the  first  inde- 
pendent investigator  may  find  means  of  demolishing.  It  is 
enough  that,  although  in  different  lines  and  in  widely'  contrasted 
political  circumstances,  royalty  was  both  in  England  and  on  the 
continent  working  itself  into  forms  in  which  the  old  Germanic 

' 

'  See  above,  p.  103. 

^  '  Volumus  ut  omiiis  homo  post  dnodecimum  aetatis  suae  annum  jurat 
quod  fur  esse  nolit  nec  furi  con^entaneus.'  (!anute,  ii.  §  21.  Compare  with 
this  the  later  regulations  of  Henry  II  and  Richard  I.  Select  Charters, 
pp.  137,  256. 

'  Select  Charters,  p.  66.  '  Ut  nemo  concelet  hoc  in  fratre  vel  proximo 
suo  ))lus  quam  in  extraiieo.' 

*  Waitz,  II.  V.  G.  iv.  368.  '  Judc.f  unusquisque  per  civitatem  faciat 
ju rare  ad  Dei  judicia  homines  credentes  juxta  ({uantos  iiraeviderit,  seu  foris 
per  curtes  vel  vicoras  mansuros,  ut  cui  ex  ijisis  cognituin  fuerit,  id  est  homi- 
cidia,  furta,  adultcria  et  de  inlicitas  conjunctiones,  ut  nemo  eas  concelet.' 
Capit.  Langobard.  a.d.  782,  c.  8.  Cf.  Capit.  Silvac.  a.d.  853;  Baluze, 
ii.  44,  4.'i. 

See  Schmid,  Gcsetze,  pp.  437,  438,  471,  472,  484,  485  ;  Thorpe,  Ancient 
Laws,  pp.  507,  509,  510,  &c.  The  regulations  of  Athel.stan  (ii.  §  I4\ 
Edgar  (iii.  §  S)  and  Etlielred  (iv.  §  6)  resjjecting  coin,  may  be  compared 
witli  those  of  Lewis  the  Pious  ^Baluze,  i.  432,  ^00),  and  Charles  the  Bald 
(ibid.  ii.  120,  121).  Cf.  both  with  the  Koman  Law  (.lust.  Cod.  ii.  §  24), 
from  which  they  were  doubtless  derived.  Tlie  law  ag.ainst  holding  gemots 
on  Sund.'iys  .and  festivals  (Ethelred,  v.  13;  Canute,  i.  15)  also  resembles 
that  of  Charles  the  Great  (Baluze,  i.  183)  and  Charles  the  Bald  (ibid.  ii. 
140,  141). 
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idea  of  the  kinff  is  scarcely  recognisable,  whilst  the  influence  of  Similar  ten- 

...  ...         tIeiK'ies  ill 

long-established  organisations,  of  settled  homes,  and  hereditary  Frank  and 
.     .         .  '  English 

jurisdictions,  was  producing  a  territorial  system  of  government  history, 
imknown  to  the  race  in  its  early  stages.  A  strong  current  of 
similar  events  will  produce  coincidences  in  the  history  of  nations 
whose  whole  institutions  are  distinct ;  much  more  will  like 
circumstances  force  similarly  constituted  nations  into  like  expe- 
dients ;  nay,  great  legislators  will  think  together  even  if  the 
events  that  suggest  the  thought  be  of  the  most  dissimilar 
character.  No  amount  of  analogy  between  two  systems  can  by 
itself  prove  the  actual  derivation  of  the  one  from  the  other. 

79.  Although  the  progress  of  the  Anglo-Saxon  system,  from  Formula  of 
the  condition  in  which  its  whole  organisation  depends  on  per-  ment. 
sonal  relations  to  that  in  which  everything  depends  on  territorial 
ones,  is  marked  at  each  step  by  some  change  in  the  royal  power, 
it  is  better  described  in  this  formula  than  as  a  progress  from 
democracy  to  monarchy,  or  from  a  democratic  to  an  aristocratic 
monarchy,  or  from  alodialism  to  feudalism.  The  growth  of 
the  royal  power  was  theoretical  rather  than  practical ;  what  it 
gained  on  one  side,  it  lost  on  another.  The  king  became  the 
source  of  ji  stice,the  lord  and  patron  of  his  people,  the  owner  of  the 
public  lands ;  but  he  had  almost  immediately  to  part  with  the  sub- 
stantial exercise  of  the  powers  so  a])propriated.  By  the  grants  of 
1  land,  constantly  increasing  in  number,  the  royal  demesne  was 

! continually  diminished,  and  the  diminution  of  royal  demesne  made 
the  taxation  of  the  people  the  only  available  means  of  meeting 
j)ublic  emergencies.  The  immunities  which,  by  grant  or  by  pre-  niminution 
i  script  ion,  were  vested  in  the  holders  of  bookland,  actually  with-  real  powers.' 
drew  the  profits  and  powers  of  jurisdiction  from  the  source  from 
which  they  themselves  emanated.  Tlie  patronage  or  lordshij) 
which  was  to  unite  the  king  more  closely  than  ever  before  with 
I  111'  people,  was  intercepted  by  a  number  of  mesne  lordships  and 
-iil.f  rioritips,  whi(;h  kept  them  in  reality  further  asunder. 

I  ldgar  had  j)erfectcd  bo  far  as  we  can  sec  the  theory  of  royalty.  u,)>iiit.v 
ITi-  had  collected,  we  arc  told,  a  fleet  of  not  less  than  3600  ships,  hi!}i,e»t 
wliich  every  summer  he  reviewed  and  exercised  in  circumnavi- 
L^atiug  Britain,  thus  providing  for  present  dcfi  ncc  niid  for  tiie 
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Edgar's      maintenance  of  permanent  discii>line.    The  winter  and  spring 

tion.  te  devoted  to  judicial  circuits,  in  which  he  traversed  all  the 

provinces  of  the   English,  and  accurately  inquired  how  the 

magistrates   observed  the  laws  of  the  nation  and  his  own 

decrees,  that  the  poor  might  not  suffer  injury  or  oppression 

at  the  hands  of  the  mighty'.   Possibly  the  tradition  is  brighter 

than  the  reality,  for  the  evil  times  that  followed  may  well  have 

suggested  an  exaggeration  of  past  blessings.    But  the  spirit  of 

Hislegisla-  Edgar's  legislation  is  good.  The  preamble  of  his  secular  laws 
tion.  o  o  S  1 

declares  that  every  man  shall  be  worthy  of  folkright,  poor  as 
well  as  rich  ;  and  the  penalties  for  unrighteous  judgment,  with 
the  promise  of  redress  by  the  king  in  the  last  resort,  imme- 
diately follow  ^.  With  his  death  the  evil  days  began  at  once. 
The  strong  men  whom  he  had  curbed  to  his  service,  took  atl- 
vantage  of  the  youth  and  weakness  of  his  sons ;  and  internal 
divisions  rendered  the  kingdom  of  Ethelred  an  easy  prey  to  the 
Danes.  The  real  benefit  of  the  changes  of  the  preceding  cen- 
tury fell  into  the  hands  of  the  great  ealdormen,  and  through 

Increase  of   them  to  the  thegns.    The  local  jurisdictions  grew  :  the  feeling 

the  power  of    .        .       ,        .  i  •  i    i     n  i  •     •  ,  i 

the  great     01  national  union  which  had  been  spriiigmg  up,  was  thrown 

back  :  the  tribal  divisions  had  become  territorial,  but  they  were 
divisions  still.  The  gi'eat  lords  rounded  off  their  estates  and 
consolidated  their  jurisdictions  :  each  had  his  own  national  and 
ecclesiastical  policy.  The  Mercian  Elfhere  banished  the  monks 
and  replaced  them  with  married  clerks  ;  the  East  Anglian  Ethel- 
win,  God's  friend,  and  the  East-Saxon  Brihtnoth,  drove  out 
the  clerks  and  replaced  the  monks  Where  ecclesiastical  order 
was  settled  by  the  local  rulers,  notwithstand'ng  the  strong  hand 
of  Dunstan,  it  was  scarcely  to  be  expected  that  temporal  liber- 
ties could  be  sustained  by  Ethelred.    Another  Danish  inroad 

'  Florence  of  Worcester,  a. d.  975.  Edgar's  judicial  circuits  were  copied 
by  Canute;  Hist.  Ramsey  (,ap.  Gale),  p.  44I  :  and  they  may  have  been 
copied  fioni  the  practice  of  Alfred  ;  Asstr,  M.  H.  B.  ^97. 

^  EJyar,  iii.  §  i  ;  '  Volo  utomnishomo  sit  diyuus  juris  puldici,  pauper  et 
dives,  (luicuiifiuc  sit,  et  tis  justa  judicia  judicentur;  et  sit  in  eniendationibus 
remissio  venialis  apud  Duum  et  apud  saeculum  tolerabilis.'  The  latter 
clause  is  re-echoed  iu  the  charters  of  Henry  I  and  John  ;  and  maybe  traced 
further  b;ick  in  the  kgislatiou  of  Alfred.  LI.  lutrod.  §  49.  7. 
I'lor.  Wig.  A.n.  975. 


\  Permanence  of  Ancient  Customs.  309 

seemed  needed  to  restore  the  state  of  things  that  Edgar  had 
created. 

80.  One  good  result  attended  this  apparent  retrogi-ession.  Premature 

There  had  been  centralisation  without  concentration  :  all  rights  tioii  under 

and  duties  were  ranging  themselves  round  the  person  of  the  king, 

and  there  was  a  danger  tliat  the  old  local  organisations  might 

become  obsolete.  Edgar  had  found  it  necessary  to  renew  the  law 

of  the  hundreds  and  to  forbid  recourse  to  the  king's  audience 

until  the  local  means  of  obtaining  justice  had  been  exhausted '. 

His  fleets  and  armies  may  not  improbably  have  been  organised 

on  a  plan  of  centralisation.    Such  a  tendency  was  almost  a 

necessity  where  the  royal  authority  was  becoming  recognised  ^If^f"*^ 

as  imperial,  or  as  limited  only  by  a  witenagemot  of  royal  uomi-  Jj'g^^',' 

nees  in  which  no  representation  or  concentration  of  local  ma-  tiie  result  of 
■  Hjaiiitaining 
chinery  had  a  place.    The  fact  then  that  the  great  lords,  by  the  local  divi- 

•'  '     .  .  °  .         -  sions  and 

extension  of  their  own  rights  and  the  practical  assertion  of  popular  in- 

,11  f    1       ^  stitutions. 

independence,  took  to  themselves  the  advantages  of  the  change 

and  maintained  their  jurisdictions  apart,  gave  a  longer  tenure  of 

life  to  the  provincial  divisions.    The  national  unity  was  w^eak- 

ened  by  the  sense  of  provincial  unity,  and  individual  liberty  was 

atrengthpncd  against  the  time  when  the  national  unity  should 

be,  not  the  centralisation  of  powers,  but  the  concentration  of  all 

organisation ;  a  period  long  distant  and  to  be  reached  through 

strange  vicissitudes.   In  the  maintenance  of  provincial  courts  and 

armies  was  inherent  the  maintenance  of  ancient  liberty. 

For  notwithstanding  the  scries  of  developments  which  have  Maint<^n- 
°  _  aiico  of  pro- 

been  traced  so  far,  the  forms  of  primitive  organisation  still  gene-  vinoitii  nd- 

'  "  niinistnition 

nilly  survived.    The  warriors  of  the  shire,  whether  free  men  of  in  military 

„  matters. 

lull  political  right,  or  the  church  vassals,  or  the  contingents  of 
the  great  thegns,  fought  as  men  of  the  shire  under  the  caldor- 
111UI1  or  his  ofKcer.  The  local  force  of  Devonshire  and  Somerset- 
^shire  was  beaten  by  the  Danes  at  Penho  ;  the  East  Anglians 
|and  the  men  of  Cambridgeshire  fought  apart  at  Ringmere ;  the 
men  of  Dorset,  Wilts  and  Devon  at  Sherstone'.    Even  the 

'  Eilgnr,  iii.  §  3  :  '  N<;ino  requirat  rcfjcin  pni  aliiiua  cauHa  nisi  doiui 
iKxetur  ci  oinne  di^rniini  recti  vel  rectum  iiniiotruru  non  puttgit.' 
'  Klor.  Wig.  A.U.  looi,  1010,  1016. 
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Political  in-  political  attitude  of  the  province  was  determined  by  the  ealdor- 

oftUeearls^  uiiin  and  the  tliegns.    The  Northumbrian  earl  Ilhtred  and  the 

West  Saxon  earl  Ethelmar  make  their  separate  agreements  with 

Sweyn,  and  in  so  doing  declare  their  independence  of  Etlielred 

Permanence  But  still  more  certainly  in  the  local  courts  the  old  spirit  of 
of  old  ^ 
customs.      freedom  found  room.    The  forms  were  the  same  whether  the 

king's  gerefa  or  the  lord's  steward  called  them  together :  the 

hundred  retained  its  peace,  the  township  its  customs  :  the  very 

disruption  of  society  preserved  these  things  for  the  better  days. 

Old  customs     In  the  preservation  of  the  old  forms, — the  compurgation  bv 

contain  llie  .  ...  io 

seed  of  new  the  kindred  of  the  accused,  the  responsibility  for  the  wergild, 
liberties.  .  ,  .    .      ,  ,  ,  / 

the  representation  of  the  township  in  the  court  of  the  hundred, 

and  that  of  the  hundred  in  the  court  of  the  shire ;  the  choice  of 
witnesses ;  the  delegation  to  chosen  committees  of  the  common 
judicial  rights  of  the  suitors  of  the  folkmoot ;  the  need  of 
witness  for  the  transfer  of  chattels,  and  the  evidence  of  the 
hundred  or  shire  to  the  title  to  lands  ;  the  report  of  the  hundred 
and  sliii-e  as  to  criminals  and  the  duty  of  enforcing  their  pro- 
duction and  punishment,  and  the  countless  diversity  of  customs 
in  which  the  several  communities  went  to  work  to  fulfil  the 
general  injunctions  of  the  law, — in  these  remained  the  seeds  of 
future  liberties  ;  themselves  perhaps  the  mere  shakings  of  the 
olive  tree,  the  scattered  grains  that  royal  and  noble  gleaners  had 
scorned  to  gather,  but  destined  for  a  new  life  after  many  days 
of  burial.  They  were  the  humble  discipline  by  which  a  down- 
trodden people  were  schooled  to  act  together  in  small  things, 
until  the  time  came  when  they  could  act  together  for  groat 
ones. 

Growth  of  81.  The  growth  of  national  character  under  these  changes  is 
chai-acter.  a  matter  of  further  interest.  Although  the  national  experience 
was  not  enough  to  produce  a  strong  and  tliorougli  feeling  of 
union,  it  had  been  equable  and  general.  No  part  of  England 
was  far  behind  any  other  in  civilisation.  The  several  kingdoms 
had  been  Christianised  in  rapid  succession,  and  the  amalgama- 
tion of  the  Danes  had  been  so  speedy  as  little  to  affect  the 
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comparative  civilisation  of  the  districts  they  occupied  after  it  Uniform 

.  .  .  condition  of 

had  once  fairly  begun.  Northumbria  had  indeed  never  recovered  England. 

the  learning  and  cultivation  of  her  early  days,  but  Kent  and 
Wessex  had  retrograded  nearly  as  much  during  the  dark  cen- 
tury that  preceded  Alfred.    The  depression  of  national  life 
under  Ethelred  was  much  the  same  everywhere.    The  free  man 
learned  that  he  had  little  beyond  his  own  arm  and  the  circle  of 
his  friends  to  trust  to.    The  cohesion  of  the  nation  was  greatest  Greatest 
in  the  lowest  ranges.    Family,  township,  hundred,  county  held  tiie  lowest 
together  when  ealdorman  was  struggling  with  ealdorman  and  the  w^nisa- 
king  was  left  in  isolated  dignity.  Kent,  Devonshire,  Northumbria, 
had  a  corporate  life  which  England  had  not,  or  which  she  could 
not  bring  to  action  in  the  greatest  emergencies.    The  witena- 
gemot  represented  the  wisdom,  but  concentrated  neither  the 
power  nor  the  will,  of  the  nation. 

The  individual  Englishman  must  have  been  formed  under  Effect  of 
circumstances  that  called  forth  much  self-reliance  and  little  history  on 
hearty  patriotism.  His  sympathies  must  have  run  into  very 
narrow  and  provincial  channels.  His  own  home  and  parish 
were  much  more  to  him  than  the  house  of  Cerdic  or  the  safety 
of  the  nation.  As  a  Christian,  too,  he  had  more  real,  more 
appreciable  social  duties  than  as  an  Englishman.  He  could 
accept  Sweyn  or  Canute,  if  he  would  be  his  good  lord  and  not 
change  the  laws  or  customs  that  regulated  his  daily  life.  There 
wafj  a  strong  sense  of  social  freedom  without  much  care  about 
political  power.  It  was  inherent  in  the  blood.  Caesar  had 
seen  it  in  the  ancient  German,  and  the  empire  of  Charles  and 
Otto  strove  in  vain  to  remodel  it  in  the  medieval  aggregation 
of  the  G  erman-speaking  nationalities  ;  Bavarian,  Saxon,  Fran- 
conian,  Swabian,  were  even  less  inclined  to  recognise  their  unity 
than  were  the  nations  which  now  called  themselves  Englisli. 

The  form  however  which  this  tendency  took  in  the  Anglo-Saxon  Contrast 
f  1         ii         .         .         ,.       „       ■  ,  ,.        ,  with  KruncU. 

or  the  eleventh  century,  is  distinct  from  the  corresi)oiuling  phases 

of  French  and  German  character.    The  Frenchman  can  indeed 

scarcely  be  said  as  yet  to  have  developed  any  national  character;  or 

rather  the  heavy  hand  of  Frank  supremacy  had  not  so  far  rcla.\e<l 

its  pressure  as  to  allow  the  elastic  nature  of  the  (iallic  element 
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to  assert  itself ;  and  the  historical  Frank  of  the  age  is  still  for 

the  most  part  German.    The  territory  itself  scarcely  ventures 

to  take  a  collective  name,  and  resembles  the  Gallia  of  Caesar 

The  growing  more  than  that  of  Honorius.  But  the  new  life  that  is  growing 
life  in  France        .....         i    i     i-i       •  i  •  i    •  n  i- 

is  civic        up  is  City  life,  and  the  liberties  at  which  it  grasps  are  collective 

rural.  rather  than  individual  privileges.  The  rural  populations  of 
France  are,  as  they  were  in  the  latter  days  of  Roman  rule,  and 
as  they  continued  to  be  more  or  less  until  the  revolution,  a 
people  from  whom  social  freedom  had  so  long  departed  that  it 
was  scarcely  regretted,  scarcely  coveted ;  to  whom  Christianity 
had  brought  little  more  than  the  idea  of  liberty  in  another  life 
to  be  waited  for  and  laboured  for  in  the  patient  endurance  of 
the  present.  The  true  life  was  in  the  towns,  where,  in  the  in- 
terests of  commerce,  or  under  the  favour  of  some  native  lord 
temporal  or  spiritual,  or  under  the  patronage  of  a  king  who 
would  fain  jiurchase  help  on  all  sides  against  the  overwhelming 
pressure  of  his  too  powerful  friends,  in  the  guild  and  the  com- 
mune, men  were  making  their  puny  efforts  after  free  action. 

But  it  is  as  But  this  life  had  scarcely  reached  the  surface :   the  acts  of 

yet  scarcely     .  •' 

conscious,    kings  and  councils  fill  the  pages  of  history.    Law  was  either 
slowly  evolving  itself  in  the  shape  of  feudal  custom,  or  resting 
on  the  changeless  rock  of  Roman  jurisprudence :  the  one  un- 
conscious of  its  development  and  calling  forth  no  active  partici- 
pation in  the  people,  the  other  subject  to  no  development  at  all. 
Even  the  language  has  scarcely  declared  itself,  except  in  the 
fragments  of  courtly  minstrelsy. 
Contrast         The  contrast  between  the  Englishman  and  the  native  German 
(terman.      is  not  SO  strong.  The  disruptive  tendency  in  the  English  state  is 
Absence  of    little  connected  with  j)rimitive  national  divisions.  There  is  little 
naiioi'mury   evidence  to  shew  tliat  the  people  in  general  felt  their  nationality  as 
EiiBlish.''''    West  Saxons  or  Mercians,  however  much  they  might  realise  their 
connexion  as  Yorkshiremcn  or  men  of  Kent.    The  Saxon  and 
Bavarian  of  the  continent  had  each  their  national  policy :  their 
national  consciousness  was  so  strong  that,  like  that  of  the  Irish,  it 
constantly  impvessed  itself  even  upon  alien  rulers.    The  Saxon 
emperor  made  his  nearest  kinsman  duke  of  Bavaria  only  to  dis- 
cover that  he  had  made  his  son  or  brother  a  Bavarian  instead  of 
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making  the  Bavarians  loyal.     The  Swabian  emperor  sent  a  strenfrDi  of 
Swabian  duke  to  Saxony  in  the  idea  that  the  Saxons  would  ?hlciaffeei-° 
cling  rather  to  the  emperor  than  to  an  alien  goveraor  ;  but  the  the  Ger-"^ 
Swabian  duke  became  forthwith  a  Saxon,  and  the  loyalty  that 
was  called  forth  was  devoted  entirely  to  the  adopted  ruler. 
And  these  nations  had  their  political  and  ecclesiastical  aims  ; 
the  Saxons  preferred  the  pope  to  any  emperor  but  a  Saxon  one  ; 
the  Bavarians  were  ready  to  give  up  the  empire  altogether  if 
they  might  have  a  king  of  their  own.    In  both  thei'e  was  a  sin- 
gular development  of  personal  loyalty  with  a  distinctly  national  And  of 
aim  in  the  politics  of  the  empire.    But  in  the  Anglo-Saxon  foyalt"^ 
history  there  is  an  equally  singular  lack  of  personal  loyalty, 
and  a  very  languid  appreciation  of  national  action.  Such  loyalty 
as  really  appears  is  loyalty  to  the  king,  not  to  the  pi-ovincial 
rulers  whom  they  saw  more  closely  and  knew  better.  The 
poetic  lamentations  of  the  chronicler  over  the   dead  kings 
may  perhaps  express  the  feeling  of  the  churchmen  and  the 
courtiers,  but  have  nothing  to  answer  to  them  in  the  case  of 
the  provincial  rulers.    The  great  earls  had  not,  it  would  seem, 
an  hereditary  hold  upon  their  people  ;  and  although  they  had 
political  aims  of  their  own,  these  were  not  such  as  the  people 
could  sympathise  with.    The  popularity  of  Harold  the  son  of 
Godwin  is  only  an  apparent  exception  :  it  was  won  indeed  by  his 
personal  gifts  and  his  ubiquitous  activity,  but  carried  with  it 
no  feeling  of  loyalty.  Much  even  of  that  higher  sentiment  which  Languid 


conscioiis- 


was  bestowed  on  his  kingly  career  was  retrospective;  they  valued  nessof 
him  most  when  he  was  lost.  Throughout,  the  connexion  between  putViotisin 
patriotism  and  loyalty,  such  patriotism  and  loyalty  as  exist,  seems  EnKiish. 
to  want  that  basis  of  personal  affection  which  is  so  natural  and 
necessary  to  it.  It  is  not  on  national  glories,  but  on  national 
miseries  that  the  Chronicler  expatiates;  and  tlie  misery  brings 
out,  perhaps  more  than  necessary,  the  (luorulous  and  helpless 
tone  of  national  feeling  ;  a  tone  which  no  doul)t  is  called  forth 
by  the  oppressions  of  the  Norman  regime,  but  which  n»!ght, 
under  the  same  circumstances,  in  the  mouths  of  other  men, 
have  been  exchanged  for  one  of  very  dilV(;r/unt  character  :  tiic 
Bong  of  the  people  emulous  of  ancient  glories,  girding  itself  up 


214 


Constitutional  History. 


[chap. 


for  a  strong  and  united  effort  after  liberty.    There  is  no  breath 

of  this  in  the  English  remains  of  the  eleveutli  century,  and  the 

history  of  the  ill-contrived  and  worse  executed  attempts  to  shake 

off  the  yoke  of  the  Conqueror  proves  that  there  was  little  life 

of  the  kind.    Yet  there  was  life  ;  altliougb  it  lay  deep  now,  it 

would  be  sti'ong  enough  when  it  reached  the  surface  :  nor  had 

the  Conqueror  any  wish  to  break  the  bruised  reed. 

Little  in-  The  lack  of  political  aims  which  might  give  a  stimulus  to 
terestfelt  .     .  ^  .  o      b  _ 

in  England  provincial  patriotism,  was  not  compensated  by  ecclesiastical 

eccieeiasti-  partisanship,  although  the  struggle  between  the  seculars  and 
of  the  con-  regulars  does  fill  a  page  in  English  history  to  the  loss  it  may 
be  feared  of  more  important  matter.  But  the  great  disputes 
between  the  imperial  and  papal  pretensions  that  moved  the 
continent,  found  no  echo  here,  and  called  forth  no  sympathy. 
The  English,  like  the  contiuental  Saxons,  were  jjroud  of 
their  faithfulness  to  Rome ;  but  it  was  a  far  distant  Eome 
that  interfered  very  little  with  them,  and  that  in  the  minds 
of  their  kings  and  prelates  had  the  aspect  of  a  spiritual 
city,  very  different  from  anything  that  was  really  to  be  found 
there.  The  clergy  had  but  a  faint  notion  of  the  diflerenco 
between  pope  and  antipope  :  even  in  doctrine  they  had  scarcely- 
advanced  with  the  age,  and  there  were  points  on  which  they 
were  falling  as  far  behind  Roman  orthodoxy  as  the  British 
bishops  had  been  in  the  Paschal  controversy.  When  an  English 
archbishop)  visited  Rome  he  spent  his  time  in  pilgrimages  to  holy 
places :  the  pope  received  him  with  a  splendid  hospitality,  that 
shewed  him  only  what  it  was  desirable  that  he  should  see ;  and 
he  came  back  rich  in  relics,  but  as  poor  as  ever  in  political  ex- 
perience. The  secular  world  was  still  farther  away  from  him : 
Canute,  who  had  certain  cosmopolitan  and  imperial  instincts, 
knew  bfetter  than  to  involve  England  in  foreign  complications. 
For  a  century  and  a  half  scarcely  one  Engli.shman  has  left  his 
name  on  record  in  the  work  of  any  foreign  historian. 

The  reasons  of  this  isolation  are  apjiareiit.  The  Englishman 
had  enough  to  do  at  home  in  constant  resistance  to  a  perse- 
vering foe.  But  the  isolation  is  not,  as  miglit  be  expected, 
combined  witii  intenser  patriotism.    The  fire  of  sympathy  burns 
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iu  a  very  nan*ow  circle :  there  is  little  to  call  forth  or  diversify 

the  latent  energies. 

But  this  is  only  one  aspect  of  the  Englisliman.    lie  may  be  Develop- 

phlegtnatic,  narrow,  languid  in  political  development,  but  he  is  national  life 

neither  uncivilised  nor  uncultivated.    The  isolation  which  has  forms. 

been  fatal  to  political  growth,  has  encouraged  and  concentrated 

other  energies.    Since  the  time  of  Alfred  a  national  literature 

has  been  growing  up,  of  which  the  very  fragments  that  have 

survived  the  revolution  of  conquest  and  many  centuries  of 

literary  neglect,  are  greater  than  the  native  contemporaneous 

literature  of  any  other  people  in  Europe.    No  other  nation  National 

possesses  a  body  of  history  such  as  the  Anglo-Saxon  Bede  and 

the  Chronicles.    The  theological  literature,  although  slight  in 

comparison  with  that  of  the  Latin-sjieaking  nations,  testifies,  by 

the  fact  that  it  is  in  the  tongue  of  the  people,  to  a  far  more 

thorough  religious  sympathy  between  tlie  teachers  and  the  taught 

than  can  be  with  any  degree  of  probability  attributed  to  the 

continental  churches.    In  medicine,  natural  science,  grammar,  National  art 
1      iT-ii-icii  11  !•  domes- 

geography,  tlie  English  01  the  eleventh  century  had  manuals  in  tic  life. 

their  own  tongue.  They  had  arts  too  of  their  own  ;  goldsmith's 
work,  embroidery,  illumination  of  manuscripts,  flourished  as 
well  as  the  craft  of  the  weaver  and  the  armourer.  The  domestic 
civili.sation  of  England,  with  all  its  drawbacks,  was  far  beyond 
that  of  France.  The  Norman  knights  despised,  undervalued 
and  destroyed  much  that  they  could  not  comprcliend.  England 
was  behind  Europe  in  some  of  the  arts  which  they  had  in 
common,  but  she  had  much  that  was  her  own,  and  developed 
what  she  had  in  common  ])y  her  own  genius.  She  might  be 
behind  in  architecture,  although  that  remains  to  be  proved,  for 
much  that  we  know  as  the  work  of  Northern  architects  was 
imitated  from  Roman  models ;  an  imitation  which,  aUliougli  it 
later  developed  into  systems  far  freer  and  Holder  than  aiiytiiing 
that  had  existed  before,  was  still  only  advancing  from  its  rudest 
stage  in  Franco  and  Germany.  England  was  slow  in  following 
the  architecture  as  she  was  in  following  the  j)olitics  of  the  con- 
tinent. It  is  seldom  remembered  in  comparing  Norman  and 
Anglo-Sa.\on  in  point  of  civilisation,  how  very  little  the  Normau 
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ATorman^and  '^^  comparison  with  what  he  destroyed,  and  how  very 

Englishman,  little  he  brought  that  was  his  own.  His  laAV  was  Frank  or 
Lombard,  his  general  cultivation  that  of  Lanfranc  and  Anselni, 
far  more  Italian  than  native  :  in  civilisation — taken  in  the  truer 
sense  of  the  word, — in  the  organisation  of  the  social  life,  in  the 
means  of  obtaining  speedy  and  equal  justice,  in  the  whole  domain 
of  national  jurisprudence,  he  was  far  behind  those  whom  he 
despised  with  the  insolence  of  a  barbarian  ;  he  had  forgotten  his 
own  language,  he  had  no  literature,  his  art  was  foreign  and 
piu-chased.  But  he  was  a  splendid  soldier,  he  had  seen  the  great 
world  east  and  west,  he  knew  the  balance  of  power  between 
popes  and  emperors ;  and  he  was  a  conqueror :  he  held  the  rod  of 
discipline  which  was  to  school  England  to  the  knowledge  of  her 
own  strength  and  power  of  freedom  :  he  was  to  drag  her  into 
the  general  network  of  the  spiritual  and  temporal  politics  of 
the  world,  rousing  her  thereby  to  a  consciousness  of  unsusj^ectcd, 
undeveloped  powers  :  he  was  to  give  a  new  direction  to  lier 
energies,  to  widen  and  unite  and  consolidate  her  sympathies : 
to  train  her  to  loyalty  and  patriotism ;  and  in  the  process  to 
impart  so  much,  and  to  cast  away  so  much,  that  when  the  time 
of  awakening  came,  the  conqueror  and  the  conquered,  the  race 
of  the  oppressor  and  the  race  of  the  oppressed  were  to  find 
themselves  one  people 

*  '  After  the  closing  scenes  of  tlie  great  drama  commenced  at  Hastings, 
it  ceased  to  exist  as  a  national  cliaracter ;  and  the  beaten,  ruined  and  de- 
moralised Anglo-Saxon  found  himself  launched  in  a  new  career  of  honour, 
and  rising  into  all  the  might  and  majesty  of  an  Englishman.  Let  us  reflect 
that  the  defeats  upon  the  Thames  and  Avon  were  pro'jably  necessary  pre- 
liminaries to  victories  upon  the  Sutlej.'  Kemble,  Cod.  Dipl.  iv.  pref.  vi. 
Carlyle,  Fred.  II.,  i.  415,  taking  a  different  view  of  the  Anglo-Saxon 
temperament,  says,  '  without  them  (i.  e.  the  Normans  and  Plantagenets) 
what  had  it  ever  been  '?  a  gluttonous  race  of  Jutes  and  Angles,  capable  of 
no  grand  combinations ;  lumbering  about  in  pot-bellied  equanimity ;  not 
dreaming  of  heroic  toil,  and  silence,  and  endurance,  such  as  leads  to  the 
high  places  of  this  universe  and  the  golden  mountain  tops  where  dwell  the 
spirits  of  the  dawn.' . . . '  Nothing  but  collision,  intolerable  interpressure  (as 
of  men  not  perpendicular),  and  consequent  battle  often  supervening,  could 
have  been  appointed  those  unilrilled  Anglo-Saxons ;  their  pot-bellied  equa- 
nimity itself  continuing  liable  to  ))erpetuHl  interruption,  as  in  the  heptarchy 
times.'  Tliis  recalls  the  words  of  earls  Ralph  and  Roger, '  Angli  sua  solum- 
niodo  rura  colunt,  coiiviviis  et  potationibus  non  j)raoliis  intendunt.'  Ord. 
Vit.  ap.  Mascres,  p.  304. 
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82.  The  conversion  of  the  heptarchic  kingdoms  during  the  The  nation 
seventh  century  not  only  revealed  to  Europe  and  Christendom  the  con- 
the  existence  of  a  new  nation,  but  may  be  said  to  have  rendered  u's  un^ty^at'' 
the  new  nation  conscious  of  its  unity  in  a  way  in  which,  under  sion.''*'"^''' 
the  influence  of  heathenism,  community  of  language  and  custom 
had  failed  to  do  .so.    The  injunctions  of  Pope  Gregory  to  the 
first  mission  would  seem  to  show  that  he  knew  the  whole  cluster 
of  tribes  under  the  name  of  English',  and  regarding  them  as  one  s.  Orepory's 
nationality  provided  a  simple  scheme  of  ecclesiastical  Organisa-  orffanisinK 
tion  for  them;  there  were  to  be  two  provinces  each  containing"''^'''""''" 
twelve  episcopal  sees,  governed  by  two  metropolitans,  one  at 
London,  the  other  at  York.    But  the  comparative  failure  of  the 
Kentish  mission  after  the  death  of  Ethelbert,  and  the  fact  that 
each  of  the  seven  kingdoms  owed  its  evangelisation  to  a  different 
source,  mu.st  have  rendered  the  success  of  S.  Gregory's  scheme 
problematical  from  the  very  first.    Kent  remained  permanently  Distinct 
Christian  under  tlie  successors  of  Augustine ;  but  Wessex  was  niiasioii  in 
converted  by  Birinus,  a  missionary  from  Northern  Italy,  East 
Anglia  by  a  Burgundian,  Northumbria  and  Jfercia  by  Irishmen, 
Essex  and  Sus^^ex  Ijy  the  labours  of  Ccdd  and  Wilfrid.    It  might 
have  seemed  by  the  middle  of  the  century  that  the  heptarchic 
'  Bede,  H.  E.  i.  27.  29. 


2l8 


Constitutional  IHstory. 


[chap. 


Causes  of 
division  in 
the  early 
En^lisli 
eliurcli. 


Policy  of 
Oswy  and 
Theodore. 


Theodore's 
scheme  of 
(irganisa- 
tion. 


divisions  were  to  be  reproduced  in  the  ecclesiastical  ones.  The 
questions  of  discijiline  arising  between  the  Roman  and  the  Irish 
converts  lent  an  additional  element  of  division.  Each  kingdom 
might  have  had  a  church  •  of  its  own,  distinct  in  ritual  and 
traditions  from  all  the  rest.  This  danger  was  averted  by  the 
kings  Oswy  and  Egbei't  when  they  joined  in  sending  to  Rome  a 
candidate  for  the  see  of  Canterbury^ ;  and  Oswy  himself,  by  re- 
nouncing the  Irish  custom  of  Easter  at  the  synod  of  Streoneshalch, 
set  the  seven  churches  at  peace  on  that  most  fruitful  matter  of 
discord^.  The  policy  of  Oswy  was  thoroughly  carried  out  by 
Archbishop  Theodore  of  Tarsus.  Theodore's  scheme  of  organisa- 
tion ojiened  the  prospect  of  a  more  complete  unity  than  that  of 
S.  Gregory :  there  was  to  be  one  metropolitan  at  Canterbury 
under  whom  the  whole  of  England  was  to  be  carved  out  into 
new  dioceses.  Oswy  died  before  it  could  be  seen  whether  he 
and  Theodore  could  work  together,  and  the  merit  of  the  scheme 
actually  carried  out  is  due  to  the  latter.  This  great  prelate, 
himself  a  philosopher  and  divine  of  Eastern  training,  wbo  had 
accepted  the  Roman  tonsure  and  credentials  for  his  message  of 
peace,  began  his  career  by  consolidating  as  Avell  as  he  could  the 
several  elements  of  life  that  had  survived  the  great  pestilence  of 
A.D.  662.  The  Augustinian  succession  had  almost,  if  not  entirely, 
died  out^  Wilfrid  and  Chad,  although  they  had  ceased  to 
differ  on  points  of  discipline,  represented  in  their  histoiy,  their 
sympathy  and  their  claims,  the  two  opposing  schools.  Theodore's 
first  care  was  to  settle  the  pei'sonal  disputes  between  them,  and 
through  them  to  make  permanent  peace  between  the  two  sources 
of  mission.  He  next,  in  a.d.  673,  at  the  council  of  Hertford, 
combined  the  whole  episcojiate  in  a  single  synod,  and  provided,  by 
instituting  an  annual  council  of  Clovesho*,  for  their  permanent 
cooperation.  In  a.d.  678  he  divided  Northumbria,  and  in  the 
following  yCar  Mercia  also,  into  new  dioceses  :  Wessex  alone  of 
the  larger  kingdoms  resisted  ;  but  a  few  years  after  Theodore's 


'  Bede,  H.  E.  iii.  29. 


11)1(1.  iii.  2S. 


'  It  i.s  qucstiouablu  wliotlier  Boniface  of  K;ist  .\n!,dia  .svirvived  at  the 
arrival  of  Tlieoiloio  ;   but  if  so  lie  must  havo  ilii'il  .shortly  after:  and 
JJaniian  of  Koclitster  is  described  as  having  been  long  dead     Ibid.  iv.  2. 
*  Ibid.  iv.  5. 
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ileath  it  was  subdivided  and  the  whole  nation  then  ranged  under  Creation  of 

.  dioceses, 
sixteen  see?,  subject  to  the  metropolitan  primacy  of  Canterbury. 

The  arrangement  was  broken  up  shortly  after,  so  far  as  to  allow 
to  the  see  of  York  its  title  of  archbishop  and  the  obedience  of 
three  suffragans ;  but  until  the  Norman  Conquest  the  Xoi'thern 
])riniate  occupied  a  very  subordinate  position  to  his  brother  at 
Canterbury.  The  institution  of  the  archbishopric  of  Lichfield  by 
Offa,  in  A.D.  787,  threatened  once  more  to  break  up  the  ecclesias- 
tical system.  The  tliird  metropolitanate  however  was  very  short- 
lived'. The  final  subdivision  of  AYessex  by  Edward  the  Elder 
l  ompleted  the  scheme  of  Theodore  and  the  territorial  organisa- 
tion of  the  dioceses,  which  has  continued  with  some  minor 
changes  and  additions  to  the  present  day. 

Besides  devising  this  constitution,  Theodore  did  his  best  to  Other  fea- 
secure  and  promote  cultivation  and  civilisation  in  other  ways,  Tiieodore's 

130lic  V 

especially  by  educating  the  clergy  and  tightening  the  reins  of 
moral  and  religious  discipline.  In  this  he  was  assisted  by  the 
kings,  without  whose  cooperation  it  could  not  have  been 
attempted,  and  who  showed  an  amount  of  policy,  judgment 
and  foresight,  in  these  matters  which  could  scarcely  be  looked 
for  in  the  rulers  of  a  half-Christianised  people,  themselves  as 
much  marked  by  internecine  family  bloodshed  as  by  religious 
devotion.  In  a  single  centuiy  England  became  known  to  Cliris- 
tcndom  as  a  fountain  of  light,  as  a  land  of  learned  men,  devout 
and  unwearied  missions,  of  strong,  rich  and  pious  kings. 

83.  The  whole  material  fabric  had  to  be  built  up  from  the  Attitude  of 
foundation.    Roman  Christianity  had  passed  away  from  Eastern  cuiisiiuuity 
IJritaiu  leaving  few  and  indistinct  traces.    The  greater  part  of  Enfiilsh  ""'^^ 
the  Britons  either  had  never  been  converted  or  during  the 
attacks  of  the  Saxons  had  fallen  back  into  heathenism^  British 

'  Councils,  &c.  iii.  444,  445,  C42-545.  Tt  hiHtcd  from  a.d.  787  to  A.D.  803- 
The  only  arclibiHhop  of  Lichfield  was  named  Ilighert. 

'■'  JJede,  II.  E.  iv.  1.^,  16,  (IcMcribcs  Sussex  and  the  Tslc  of  Wi^lit  n« 
entirely  heathen  in  the  time  of  Wilfrid  ;  that  is  either  the  ('hristian  I'.ritoim 
had  lieen  extenninated  or  they  had  become  he  ithenised.  Fnmi  the  words 
of  liildius,  c.  40,  n-ferrinjj  to  the  same  transactinn,  it  would  sci'in  tliat  the 
pagans  were  Saxons, '(^'entis  nostrae  (|iiai'(lam  provincia  ttcntilis  iis(|ue  ud 
illud  tem|)us  pei-Heverans."  In  the  North  of  Kn;;land  the  British  clergy 
had  fled  long  before,  deserting  their  property,  which  Wilfrid  accordingly 
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Christianity  had  taken  refuge  in  the  Welsh  mountains,  and  made 
no  attempt  either  to  convert  the  conquerors  or  to  maintain  a 
Result  on  spiritual  hold  on  the  conquered.  There  was  no  reason  why  the 
tlieinselves.  English  should  not  have  become  Christian  when  and  as  the 
Franks  did,  but  from  the  condition  and  temper  of  the  native 
population,  on  whom  the  continuance  of  the  conquerors  in 
idolatry  and  persecuting  cruelty  brought  ultimate  extermination. 
The  positive  paganism  of  the  Anglo-Saxons  Avas,  as  far  as  con- 
cerns its  mythology  and  ritual,  in  the  most  attenuated  condition. 
Scarcely  was  Christianity  presented  to  them  by  the  seventh-cen- 
tury missions  when  they  embraced  it  with  singular  fidelity  and 
singleness  of  heart.  It  could  not  have  failed  to  prevail  earlier 
but  for  the  attitude  of  the  Britons,  who,  demoralised  by  desertion 
and  cut  off  fi'om  all  the  supports  and  advantages  of  communion 
with  foreign  churches,  had  sunk  into  a  despairing  lethargy  which 
took  for  its  main  principle  obstinate  and  indiscriminating 
isolation. 

The  English     Anglo-Saxon  Christianity  was  thus  saved  from  the  danger  of 
from  the      inheriting  the  traditions  and  the  burdens  of  the  earlier  system, 
the  Romano-  The  wave  of  conquest  obliterated  in  all  the  South  and  East  of 
system.       Britain  every  vestige  of  Romano-British   Christianity.  The 
seats  of  the  bishops  had  become  desolated  ruins ;  the  diocesan 
divisions,  if  they  had  ever  existed,  had  been  effaced  with  the 
civil  landmarks  on  whose  lines  they  may  have  been  drawn'. 
And  thus  the  wonderful  vitality  of  imperialist  traditions  whitli 
did  so  much  to  leaven  the  character  and  history  of  the  churches 
of  France  and  the  Rliineland,  finding  their  way  to  light,  in  some 
cases,  after  devastation  and  desolation  scarcely  less  than  that 
which  befel  Biitain,  took  no  hold  here.    Escaping  this,  the 
English  church  was  saved  from  the  infection  of  court-life  and 
corruption  which  forms  nearly  the  Avhole  history  of  the  early 

claimed  for  the  Nortluinibri.an  church,  Eclilius,  c.  17.  Except  on  the 
borders  of  Wessox  and  Morcia  no  traces  of  British  cliurcli  organisation  are 
discovei'able  from  Bide. 

'  Iladdan,  Councils,  i.  142,  regards  the  attestation  of  the  British  bishops 
at  Aries  in  a.d.  314,  as  proving  the  existence  of  diocesan  episcojiacy  in  the 
British  clmi'ch,  a>i  o]i|)osed  to  tlie  Irish  and  Scottish  system  '  of  government 
by  ahl)ots,  with  bisiiops  as  snlioriiinate  officers  discharging  episcopal  func- 
tions but  without  juris<licti(m.'  Wales  also  had  diocesan  bishops,  and  their 
jaarocldac  are  mentioned  by  Gildas.    Ibid.  p.  143. 
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Franco-Gallican  church.    Nor  was  it  called  on  to  act  as  the  It  escapes 
l)rotector  of  a  down-trodden  people,  and  undergo  the  risks  that  of  berolmiis 
attend  political  and  party  religion  ;  it  escaped  the  position  forced  P"^"'*^" 
upon  the  bishops  of  France  as  secular  officers,  defensors,  and 
civil  magistrates.    And  this  fact  is  marked  by  the  choice  of 
the  sees  of  the  bishops.    They  were  in  many  cases  selected  in 
full  agreement  with  the  German  instinct  of  avoiding  cities;  and 
planted  in  villages  or  country  monasteries  which  served  as  a 
nucleus  for  the  later  towns      Hence,  with  some  few  exceptions, 
the  bishops  were  not  local  potentates  in  the  way  that  the  French 
and  German  prelates  were".  They  were  members  of  the  council 
of  the  realm  to  which  they  belonged  and  sat  also  in  the  local 
folkmoot  with  the  prestige  of  wisdom  and  sanctity,  with  higher 
wergild  and  oath  incontrovertible ;  but  they  did  not  become  the  Important 

-11     position  of 

counts  or  dukes  of  their  dioceses,  or  entangle  themselves  with  the  tiie  ))rekitts 
secular  intricacies  of  the  divided  and  bewildered  nation  whose  "ecul'ar  cotu- 
spiritual  guides  they  were.  Thus  Archbishop  Egbert  sat  at  York 
undisturbed  in  his  primacy  during  the  reigns  of  five  princes 
bound  in  close  relationship  with  himself,  all  of  whom  owed  their 
elevation  and  deposition  to  revolt.  In  Kent  the  archbishops 
ruled  from  a.d.  740  to  a.d.  789,  during  a  period  of  so  much 
subdivision  and  anarchy  in  the  kingdom  that  not  even  the 
names  of  the  competitors  or  the  dates  of  their  reigns  have  been 
preserved.  In  scarcely  any  case  was  a  bishop  removed  from  his 
see  for  political  causes',  until  Offa  attempted  to  disturb  the 

'  In  the  cases  of  York,  London,  Canterbury,  Rochester,  Leicester, 
Wincliester,  and  possibly  Sidnacester  and  Worcester,  the  mother  cluirch 
was  placed  in  the  chief  town  of  tlie  kingdom.  In  the  cases  of  Liclificid, 
Lindisfame,  Hereford,  Sherborne,  Selsey.  Ehnham,  Dunwich,  Hexham, 
villap-s  were  chosen  or  created  for  the  purpose ;  and  of  the  new  sees  of 
Edward  tlie  Ehler,  Wells,  Ranisbury,  and  Crediton  were  villagos. 

'  The  archbishops  seem  always  to  have  hml  a  more  distinctly  secular 
position  than  the  diocesan  bishops,  a  consequence  no  doubt  of  their  exercis- 
ing jurisdiction  in  several  kinj;doms.  Tliey  also  coined  money  bearing 
their  own  name  and  likeness.  The  coins  of  the  archbishops  of  Canterbury 
run  back  to  the  middle  of  the  eijjhth  century,  and  those  of  York  are  only  a 
little  later.    Councils,  Sec.  iii.  403. 

'  There  are  very  few  cimes  of  deposition  of  bishops  in  the  Anglo-Saxon 
church  history  at  all.  Archbishop  Tlieodoro  deposed  Winfrith  of  Mercia  for 
disobedience,  and  Trnmbert  of  Hexham  also  ;  Hedc,  H.  E.  iv.  6,  28  :  Wil- 
frid of  York  was  banished  and  restored  more  than  once  ;  Acca  of  Hi-xhani 
had  to  fly  from  his  gee  in  a.d.  73  j,  probably  in  consequence  of  the  disorders 


222 


Constitutional  Kistory. 


[chap. 


balance  and  reform  the  provincial  arrangement  of  the  dioceses. 
The  bishops  were  occasionally  able  to  act  as  peacemakers,  they 
were  probably  always  the  friends  and  advisers  of  their  kings,  but 
they  were  distinctly  spiritual  men  and  unfettered  by  secularity, 
at  least  until  the  consolidation  of  the  West  Saxon  hegemony. 
Prevalence  84.  Tiie  universality  of  monasticism  is  the  less  pleasant  side 
ticism.  of  this  picture  ;  and  yet  it  may  be  questioned  whether  anything 
but  monasticism  could  have  kept  the  church  and  clergy  free 
from  the  political  combinations  and  dangers  of  the  early  time. 
The  original  missionaries  were  nearly  all  monks ;  the  mission 
stations,  the  bish.op's  houses,  and  the  honies  of  the  country  clergy, 
were  all  monasteries ;  not,  it  is  true,  in  the  strict  sense  of  the 
Benedictine  rule,  but  sufficiently  near  it  to  claim  all  the  rights, 
privileges  and  immunities  which  were  accorded  to  it.  Thei'e  were 
great  evils  in  this  arrangement  ]  the  privileges  and  immunities 
were  so  great  as  to  invite  false  brethren.  Many  liouses  in  which 
no  rule  or  system  of  religion  was  observed,  took  the  name  of 
monasteries  to  escape  public  burdens,  and  brought  discredit  and 
reproach  upon  those  that  truly  bore  the  name Even  tlic  regu- 
larly endowed  communities  grew  too  rich,  and  in  the  time  of  Bede 
engrossed  too  large  a  share  of  the  public  land  ^ :  in  their  wealth 
they  lost  sight  of  'the  strict  obligations  of  a  religious  life,  so 
that  before  the  middle  of  the  eighth  century,  a  stringent  reform 
was  demanded,  and  the  secular  were  syuodically  divided  from 
the  monastic  clerks  ^    But  with  all  these  drawbacks,  the  mon- 

of  Northumbria ;  Wulfstan  of  York  was  set  aside  and  imprisoned  for 
treason  in  ad.  952,  but  afterwards  restored;  Erilithelm,  the  bishop  ap- 
jiointod  by  Edwy  to  Canterbury,  was  set  aside  by  iSdgar.  Of  resignation 
there  are  very  many  instances. 

'  Cuuncil  of  Clovesho,  A.D.  747,  c.  5  :  '  Monastcria,  si  tamen  ea  fas  est 
ita  noininare,  cpiao  utiquo  quamvis  teniporibus  istis  projiter  vim  tyrannicae 
quandam  avaritiae,  ad  religionis  Ciiristianae  statum  nullatenus  innnutari 
possint;  id  est  a  saeeulaiibus,  non  diviuae  scilicet  legis  ordinatione,  sed 
humanae  adinventionis  ])raesumptione,  utcun<(ue  tenentur. '  Councils,  &c. 
iii.  364.  Bede  also  speaks  of  innumerable  places  '  in  monasterioruni  ascripta 
vocabuluni  sed  nihil  prorsus  niouasticae  conversationis  habentia.'  Ep.  ad 
Ecgbert. ;  Councils,  iii.  319. 

^  '  Tot  sub  nomine  monasteriorum  loca  hi  qui  mon.achicae  vitae  prorsus 
Bunt  expertes  in  suani  ditionem  acoeperunt  .  .  .  .  ut  omniuo  desit  locus  ubi 
filii  nobilium  aut  emeritorum  militum  possessionem  accipere  possint.'  Ibid, 
p.  320. 

^  Council  of  Clovesho,  A.D.  747,  cc.  4,  5,  19,  28.   Still  more  strongly  is  it 


vin.]  Monasticism.  223 

astic  system  did  its  work  well,  and  that  a  most  important  work  Real  sen-ices 

,        .  _        ,     .     ,    ,  ,  J,      .    .         of  the  mon- 

for  the  time.    It  colonised  the  countrj'  by  means  01  missions,  astic 

system- 

furnished  the  supply  of  teachers  in  districts  too  poor  and  too 
thinly  peopled  to  provide  for  their  own  clergy;  and  in  a  manner 
levelled  and  equalised  the  country  for  parochial  administration. 
Tiie  monastic  spirit  lias,  further,  had  in  all  ages  a  singular 
corporate  consciousness ;  and,  besides  the  influence  of  common 
councils  and  canonical  customs,  the  fact  that  the  clergy  felt 
their  vows  and  spiritual  relations  to  be  a  much  more  real  tie 
and  basis  of  consolidation  than  more  nationality,  must  have 
lt;d  to  the  elimination  of  provincial  feeling  amongst  them. 
The  Mercian  priest  was  free  of  all  the  churches.  A  Mercian  or 
West  Saxon  prelate  might  mle  at  Canterbury;  the  bishop  of 
East  Anglia  might  be  a  Kentish  man,  and  a  South  Saxon  rule 
it  Rochester'. 

Whilst  then  the  church  formed  a  basis  of  national  union,  the  No  clerical 
clergy  escaped  the  danger  of  sinking  into  a  hereditary  caste,  as 
was  the  case  largely  both  in  the  Irish  churches  and  on  the  con- 
tinent. Some  marked  traces  of  this  tendency  however  are  found 
in  England,  in  the  age  immediately  preceding  the  Conquest^; 
and  that  the  escape  was  a  narrow  one  is  shown  by  the  number 

insiat'^l  on  in  the  decrees  of  the  legatine  councils  of  a  d.  787  :  '  Ut  episcopi 
(liligonti  cura  provideant  quo  omnes  caiionici  sui  canonice  vivaiit  et  niona- 
chi  Heu  inonaohaii  regulaiiter  conversentur.'  Councils,  iii.  450.  Tliis  is  the 
first  time  the  word  canon  occurs  in  an  English  document ;  and  the  term 
never  became  common  until  the  eve  of  the  Norman  Conquest. 

•  Instances  of  the  international  character  of  the  piie.sthood,  and  espe- 
cially of  nionachism,  are  abundant.  Tatwin,  the  ninth  archbishop  of  Can- 
terbury, was  a  Mercian  (Bede,  H.  E.  v.  23),  and  after  the  time  of  Alfred 
the  archbishops  were  generally  West  Saxons.  Pecthelm,  the  deacon  of 
Aldhelni,  was  made  bishop  of  Whitliem :  Damian,  a  South  Saxon,  was 
bishop  of  Rochester.  Ibid.  v.  13,  iii.  20.  In  the  North  of  Englan<i,  and 
during  the  \:\U-r  Anglo-Saxon  period,  the  instances  are  less  frc(iucnt  ; 
freedom  of  election,  or  local  influence,  would  generally  determine  in  favour 
of  a  native  candidate. 

"  On  the  descent  of  ecclesiastical  property  through  an  hereditary  line  of 
priests,  see  Haine's  preface  to  the  Momorials  of  Hexham.  '  The  institution 
of  the  Culdees,  which  was  maintained  by  this  custom,  had  probably  spread 
into  tho  Northumbrian  church.  The  particular  KeliKleiin  laxity  apiiears 
to  have  been  that,  precisely  like  their  Irish  and  Welsh  congeners,  they 
la))sed  into  sometliing  like  impropriators  (to  uso  the  m<idern  ti  rm),  mar- 
ri(!d,  and  transiiiitting  their  eliurch  einlowments,  as  if  tljey  had  bei  ii  their 
own,  to  their  children,  but  ri^taiiiing,  at  any  rate  in  most  cases,  their  clerical 
office.'    Iladdan,  CouDcilH,  ii.  178. 
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Hereditary  of  early  charters,  which  distinctly  prove  the  descent  of  the  half- 
clerical       secular  monastic  estates  through  a  series  of  genei'ations,  in 
estates.       which  either  clerical  celibacy  was  unknown,  or  the  .successive 
heads  of  the  monasteries  must  have  delayed  ordination  until 
they  became  fathers  and  mothers  of  families  large  enough  to  con- 
tinue the  succession.    These  occur  throughout  the  history  of  the 
early  Anglo-Saxon  church,  and  must  not  be  regarded  as  a  mark 
of  monastic  decadence,  though  distinctly  an  abuse  \    The  royal 
and  noble  monasteries  were  cleai'ly  regarded  as  family  benefices, 
for  which  the  only  requisite  was  the  assumption  of  orders  or  the 
taking  of  vows ;  they  served  as  places  of  retirement  for  worn- 
out  statesmen  and  for  public  functionaries — ^kings,  queens,  and 
ealdormen,  whose  forced  seclusion  gave  to  their  retreats  some- 
what of  the  character  of  reformatories  ^. 
Formation       85.  The  development  of  the  local  machinery  of  the  church 

of  dioceses 

out  of  the  was  in  a  reverse  order  to  that  of  the  state  ;  the  bishojjrics  being 
doms.  first  formed,  then  the  pai'ishes  ;  and  at  a  much  later  period,  the 
archdeaconries  and  deaneries.  The  original  bisho2)rics  of  the 
conversion  were  the  heptarchic  kingdoms;  and  the  see  was  in 
some  instances  the  capital.  The  kingdom  of  Kent  formed  the 
dioceses  of  Canterbury  and  her  suffragan  Rochester  ;  Essex  was 
the  diocese  of  London  :  Wessex  that  of  Dorchester  or  Winchester  ; 
Northumbria  that  of  York  ;  East  Anglia  that  of  Dunwich  ;  the 

'  See,  for  example,  the  charters  referring  to  monasteries  at  Fladbury ; 
Sture  and  Withiugton,  in  the  Cod.  Dipl.  xxxiii,  cxlvi,  ccxv;  Ixxx,  cxxvii; 
Ixxxii,  cxxiv.  In  one  case  the  jjrinciple  is  laid  down  thus  :  Abbot  Headda 
left  his  monastery  at  Onnanford  to  the  see  of  Worcester,  under  condition 
'  quod  inei  haeredes  in  mea  gcnealogia  in  ecclesiastico  gradu  de  virili  sexu 
percipiant,  quanidiu  iti  mea  prosapia  tarn  sapiens  ct  praesciens  inveniri 
potest  qui  rite  et  monastice  ecclesiasticam  norniam  rcgere  queat,  et  nun- 
quam  potestati  laicorum  subdetur.'  Ibid,  clxix.  Benedict  Biscop  thought 
differently  ;  he  declared  that  he  wo\ild  rather  his  monastery  should  become 
an  eternal  solitude  than  that  his  brother  should  be  elected  abbot,  not  having 
entered  the  way  of  truth.  Bcde,  Hist.  Abbat.  c.  9.  It  was  forbidden  also 
by  Theodore,  Penit.  ii.  6  :  '  Ipse  non  potest  aliquera  ordinare  de  sui3  pro- 
piiiquis.' 

Abimdant  instances,  in  which  the  retirement  can  scarcely  be  regarded 
as  voluntary,  may  be  found  in  Simeon  of  Durham's  .annals  of  the  eighth 
century.  An  adulteress  may  retire  to  a  monastery.  (Theoil.  Penit.  ii.  n.) 
The  thief  has  a  choice  between  a  monastery  and  slavery.  Ibid.  i.  3  :  '  Aut 
intret  in  monasterium  Deo  servire  aut  humanuni  subcat  servitium.'  Ibid, 
i.  7  :  '  Eat  in  monasterium  et  jjoeniteat  usque  ad  mortem.' 


VIII.] 


Dioceses  and  Parishes. 


225 


site  of  the  original  Mercian  see  is  not  fixed,  but  within  a  few 
years  of  the  conversion  it  was  phicetl  by  S.  Chad  at  Liclifield.  In  The  diocese 
all  cases,  for  a  short  time,  the  diocese  coincided  with  the  king-  coinoided 
dom,  and  needed  no  other  limitation ;  the  court  was  the  chief  kingdom, 
mission-station,  and  sent  out  monks  or  priests  to  convert  the 
outhang  settlements.    There  were  as  yet  very  few  churches ;  Simplicity  of 
crosses  were  set  up  in  the  villages  and  on  the  estates  of  Chris-  tion. 
tian  nobles,  at  the  foot  of  which  the  missionaries  preached,  said 
mass,  and  baptized^.    The  only  officer  of  the  bishop  was  his 
deacon,  who  acted  as  his  secretary  and  companion  in  travel, 
and  occasionally  as  interpreter.    The  bishop's  house,  however, 
contained  a  number  of  clerks,  priests,  monks  and  nuns,  and  was 
both  a  home  of  retreat  to  the  weary  missionary  and  a  school 
for  the  young.    These  inmates  lived  by  a  sort  of  rule,  which 
was  regarded  as  monastic,  and  the  house  and  church  were  the 
monasterium  or  minster.    Gifts  of  land  were  at  this  very  early  Early  en- 
stage  bestowed  both  on  the  bishop's  minster  and  on  others, 
which,  although  under  his  governance  spiritually,  were  less  ex- 
clusively his  own,  having  their  abbots  and  abbesses  with  full 
powers  of  economical  administration.    These  houses  were  fre- 
quently of  royal  foundation,  ruled  by  persons  of  noble  blood  ; 
some  of  them  contained  both  male  and  female  votaries,  and 
might  be  ruled  by  j)ersons  of  either  sex  '. 

When  archbishop  Theodore  undertook  to  organise  the  church.  Scanty 
he  found  little  more  than  this  to  work  on.    He  found  dioceses  for  Theo- 
ideutical  witli  kingdoms  ;  no  settled  clergy,  and  no  definite  terri- 
torial  subdivisions.    His  first  measure  was,  as  we  have  seen,  to 

'  '  Quia  sic  mos  est  Saxonicae  gentia,  quoil  in  noiinullis  ni)l)iliuiii  hono- 
rtnnrtue  honiiniim  praodiiH,  non  ecclesiam  sod  sanctae  crucis  sigmim  Domino 
(liiMtiini  ciiiii  nia;,'iii)  lioiiore  ainium,  in  alto  crectuni.ad  coinniodtun  diurnae 
onitioniM  Hodulitaleni  sokiit  liabore.'  V.  S.  Willibaldi,  Mai).  A  A.  SS.  saeo. 
iii.  pt.  2,  |).  334.  ThiH  is  late  in  the  oigluli  century.  Hcdc  d(!scril)es  the 
buildin;,'  of  churches  throughout  Northunil)ria  under  Oswald,  H.  E.  iii.  3  : 
'  C<»nHtruel>antur  ergo  eccloMiae  per  loCa,  confliiebant  ad  audiendum  verbuui 
populi  tfauch-ntcH,  donaliantur  regio  niiinere  po-sessiones.' 

"  These  nii.xcd  inon.-isteries  are  anitnad verted  on  but  not  forbidden  by 
Theodore,  I'enit.  ii.  6  :  'Non  licet  viris  feinina.s  habere  nionaehas  ne(iuo 
feminis  viros,  tainen  non  dostruanius  illiid  iniod  eonsuetudo  est  in  hao 
terra.'  The  cn.storn  was  perhaps  derived  from  Ireland.  S.  Hilda's  num- 
astery  at  \V  liitby  is  the  most  famous  instance.  The  practice  scums  to  have 
subsisted  until  the  ninth  century. 
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Subdivision  break  up  the  dioceses :  and  in  doing  so,  he  followed  the  lines  of 

ot  dioceses  _  ^      _  o  ' 

on  the  still   the  still  existing;  territorial  or  tribal  arrangements  which  had 

earlier  pro-  ° 

viiicial  lines,  jireceded  the  creation  of  the  seven  kingdoms.    East  Anglia  was 

first  divided  between  the  northern  and  southern  divisions  of  the 
folk ;  the  former  with  its  see  at  Elmham,  the  latter  clinging  to 
Dunwich.  Northumbria  followed  ;  York,  the  capital  of  Deira,  had 
already  put  in  its  claim,  according  to  the  direction  of  S.  Gregory, 
and  had  its  own  bishop.  Bernicia  remained  to  Lindisfarne  and 
Hexham ;  and  the  Picts  had  a  missionary  bishop  at  Whithern :  the 
Lindisfari,  of  modern  Lincolnshire,  who  at  the  moment  of  the 
division  were  under  the  Northumbrian  king,  received  a  bishop 
with  his  see  at  Sidnacester.  Next,  Mercia  was  divided ;  the  re- 
covered province  of  Lindsey  was  recognised  as  a  new  diocese ;  the 
kingdom  of  the  Hwiccas,  which  still  existed  as  an  uuder-kiiigdom, 
furnished  another  with  its  see  at  Worcester ;  North  and  South 
Hecana  had  their  bishop  at  Hereford,  and  the  Middle  Angles 
theirs  at  Leicester.  Wessex  broke  up  after  Theodore's  death  ; 
Sussex,  which  now  was  permanently  subject  as  a  kingdom,  was 
made  the  diocese  of  the  rnission  see  at  Selsey ;  the  kingdom  of 
Wessex  proper  was  divided  by  the  forest  of  Selwood  into  two 
convenient  divisions,  of  which  the  Western  half  had  its  see  at 
Sherborne,  Winchester  i-emaining  the  see  of  the  Eastern  half, 
with  a  sort  of  primacy  of  its  own,  as  the  mother  church^. 
Great  de-        The  subdivi!>ion  of  the  dioceses  was  followed  by  a  great  de- 

volopmmt  ...  -Ill 

of  moiias-  velopment  of  monasticism ;  the  monastery  continued  to  be  the 
typical  church  settlement,  and  the  monastic  history  casts  almost 
all  other  into  the  shade.  Still  we  may  learn  from  Bode  that  the 
country  churches  were  also  multiplied,  and  local  provision  of 
some  sort  was  made  for  the  village  clergy'^.    What  measures 

'  The  dates  of  the  fourulatiou  of  these  sees  are  as  follows  :  C'anterliury. 
A.D.  597  ;  London  anil  Rochester,  a.d.  604  ;  York,  a.D.  625,  restored  in 
A.D.  664  and  678,  and  endowed  witli  the  pall  in  A.D.  735  ;  Jlunwioh,  in 
A.D.  630  ;  the  sec  of  Wessex,  at  Dorchester,  A.D.  634  (afterwards  at  Win- 
chester);  Lindisfarne,  A.D.  635;  that  of  Mercia,  A.D.  65(1,  settled  at  Ijich- 
field  in  A.D.  669.  In  A.D.  fi73  Tiieodoro  instituted  the  seo  of  Ehiihain  ; 
in  A.D.  676,  Hereford;  in  a.d.  678,  Sidnacester  and  He.^liani  ;  in  a.d.  680, 
Worcester  and  Leicester;  in  A.D.  681,  Whithern.  In  A.D.  705  Hiierborne 
was  founded;  and  in  A.D.  709,  Selsey. 

*  Bede  ur^'es  on  Egbert  the  importance  of  this  :  '  necea,sarinm  satis  est  lit 
plures  tibi  siicri  operis  adj  uteres  adsciscas,  presbyteros  videlicet  ordinando 
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Theodore,  who  is  the  traditional  creator  of  the  parochial  system*,  ^J^"^'^" 
took  in  this  direction  can  only  be  conjectured :  it  is  unnecessary  parishes, 
to  suppose  tliat  he  founded  it,  for  it  needed  no  foundation.  As 
the  kingdom  and  shire  were  the  natural  sphere  of  the  bishop,  so 
was  the  township  of  the  single  priest;  and  the  parish  was  but  tlie 
township  or  cluster  of  tovvnshij)S  to  which  that  priest  ministered^. 
The  fact  that  the  two  systems,  the  parish  and  the  township,  have 
existed  for  more  than  a  thousand  years  side  by  side,  identical  in 
area  and  administered  by  the  same  persons,  and  yet  sepai'ate  in 
character  and  machinery,  is  a  sufficient  proof  that  no  legislative  act 
could  have  been  needed  in  the  first  place;  nor  was  there  any  lay 
council  of  the  whole  nation  which  could  have  sanctioned  such  a 
general  measure.    Considering,  moreover,  the  thorough  harmony 
of  church  and  state  in  these  ages,  any  legislation  would  probably 
have  altogether  sunk  one  of  the  two  systems  in  the  other.    The  The  parish 
parish,  then,  is  the  ancient  vicus  or  tun-scipe  regarded  eccle-  ship  in  its 
siastically.    As  many  townships  were  too  small  to  require  or  ticaf  cha- 
to  support  a  separate  cliurch  and  priest,  many  parishes  contain 
several  townships ;  but  the  fact  of  a  township  lying  partly  in 
one  parish  and  partly  in  another,  witliout  being  very  uncom- 
mon, is  rare  enough  to  be  exceptional,  and  may  generally  be 
accounted  for  by  more  recent  local  history. 

86.  The  maintenance  of  the  clergy  thus  settled  was  provided  Mainten- 
chiefly  by  the  offerings  of  the  people  :  for  the  obligation  of  titiie  dorgy. 
in  its  modern  sense  was  not  yet  recognised.    It  is  true  that  the 
duty  of  bestowing  on  God's  service  a  tenth  part  of  the  goods 
was  a  portion  of  the  common  law  of  Cln'istianity,  and  as  such 
was  impressed  by  the  priest  on  his  parishioners'.    But  it  was 

at(|uc  iiiHtituendo  doctorea  (lui  in  singulis  viculis  praedicando  Dei  verbo,  et 
ConsoerandiH  myntcriiH  coclcstibus  ac  maxinie  pem'.^endis  sacri  haptismatis 
officiiH,       opportuiiitas  in;,'nierit,  irmislant.'     F.j>.  ad  Ecgl).  c.  3. 

'  Eliidiain,  cd  Hardvviok,  pp.  285,  ■?86  :  '  Kxcitahat  tideliiiiii  dovotionem 
ct  v(>iiintat<!in,  in  (Hiarumlil)(;t  proviiicianwn  civitatibu.'t  necnon  villis,  ucole- 
gias  fabricandi,  parochias  diKtiii^rueiidi,  aHsensuH  eisdein  re^fios  procurando, 
nt  i|iii  HiifficietitcH  L-KHent  ut  ad  Dei  honorem  pro  voto  lial)urent  super  pro- 
priiiTu  fiinduni  occlesias  oonstruere  carundein  perpetuo  patronatu  gaude- 
reiit.'    Thin  iH  more  tradition  or  invention. 

'  Above,  p.  85. 

'  Tithes  are  mentioned  liy  Tlieodore  in  the  genuine  refiitrntial,  in  a  way 
that  pruvog  the  duty  uf  making  the  payment,  but  not  the  right  of  the  clergy 
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Oriffiii  of  not  possible  or  desirable  to  enforce  it  by  spiritual  penalties  :  nor 
Titli6s> 

was  the  actual  expenditure  determined  except  by  custom,  or  by 
the  will  of  the  bishop,  who  usually  divided  it  between  the  church, 
the  clergy,  and  the  poor.  It  was  thus  precarious  and  uncertain, 
and  the  bestowal  of  a  little  estate  on  the  church  of  the  township 
was  probably  the  most  usual  way  of  eking  out  what  the  volun- 
tary gifts  supplied  \ 
Legislation      The  recognition  of  the  legal  obligation  of  tithe  dates  from  the 

oil  the  .  ,  °. 

subject  of  eighth  century,  both  on  the  continent  and  in  England.  In 
A.D.  779  Charles  the  Great  ordained  that  every  one  should  pay 
tithe,  and  that  the  proceeds  should  be  disposed  of  by  the  bishop^: 
and  in  a.d.  787  it  was  made  imperative  by  the  legatiue  councils 
held  in  England,  which  being  attended  and  confii-med  by  the 
kings  and  ealdormen  had  the  authority  of  witenagemots^  From 
that  time  it  was  enforced  by  not  unfrequent  legislation.  The 
famous  donation  of  Ethelwulf  had  nothing  to  do  with  tithe  ^; 
but  almost  all  the  laws  issued  after  the  death  of  Alfred  contain 
some  mention  of  it.  The  legislatiou  of  Edgar  is  somewhat 
minute  on  the  subject  :  directing  the  tithe  of  young  to  be  paid 
at  Whitsuntide,  and  that  of  the  fruits  of  the  earth  at  the 
autumnal   equinox,  thus   testifying  to  the  general  devotion 

to  the  sole  use  of  them  :  '  Presbiter  (or  presbitero)  deciraas  dare  non  cogi- 
tur."  Lib.  ii.  2.  '  Tributum  ecclesiae  sit,  sicut  consuetudo  provinciae,  id  est 
ne  tantum  pauperes  inde  in  decimis  aut  in  aliquibus  rebus  vim  patientur. 
Decimas  non  est  lesitimiun  dare  nisi  paupeiibus  et  peregi  inis,  sive  hiici 
suas  ad  ecclesias.'  Lib.  ii.  14.  Bede  praises  Bishop  Eadberct  of  Lindis- 
farne,  as  '  niaxime  eleemosynaruiii  operatione  insignis,  ita  iit  juxta  legem 
omnibus  annis  decimam  non  solum  quadrupedum  ■'erum  etiam  frugum 
omnium  atque  pomorum,  necnon  et  vestimentorum  partem  pauperibu'^ 
daret.'  Hist.  Eccl.  iv.  29.  In  the  laws  of  Edward  the  Confessor  the  obli 
gation  is  alleged  to  have  been  introduced  by  Augustine,  that  is,  at  the 
Conversion. 

■  See  Cap.  de  partibus  Saxoniae,  B.aluze  i.  183,  Art.  15,  which  show.n 
that  this  was  tlie  rule  approved  by  Charles  ;  '  ad  unaniquainque  ecclesiam 
curtem  et  duos  mansos  terrae  pagenses  ad  ecclesiam  recurrentos  condonent, 
et  inter  centum  viginti  homines  nobiles  et  ingenuos,  similiter  et  litos, 
.servum  et  ancillam  eidem  ecclesiae  tribuant.' 

"  Cap.  A.I).  779,  Art.  7  :  '  De  decimis,  ut  unusquisque  suam  decimam 
donet  atque  per  jussionem  pontificis  dispensontur.'    Baluze  i.  142. 

'  '  Prac  cipiinus  ut  oiuiies  studeaut  de  omnibus  ([uae  ))ossident  decimas 
dare,  quia  spcciale  Domini  Dei  est.'    Can.  17;  Coiinrils,  kc.  iii.  456. 

•  Except  as  showing  the  sanctity  of  the  tentli  portion.  See  Councils,  4c. 
iii.  636  sq. ;  Kemble,  Saxons,  ii.  481-490.    See  p.  237  below. 
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of  the  tithe  of  increased    The  legal  determination  of  the  church  Law  of 

.  Tithe, 
to  which  the  tithe  was  to  be  paid  was  not  yet  settled.  The 

game  king  directs  that  it  shall  be  paid  to  the  '  eald  mjTister,'  or 
mother  church  to  which  the  district  belongs  ;  the  tliegn  who 
had  on  his  bookland  a  cliurch  with  a  buryingplace  was  bound 
to  give  a  third  of  his  own  tithe  to  that  cliurch  ;  if  there  were  no 
buryingplace,  his  gift  to  the  priest  might  be  what  he  pleased  ^ : 
the  cathedral  cliurch  being  it  would  seem  the  normal  recipient, 
and  the  bishop  the  distributor.  But  the  actual  determination 
was  really  left  very  much  to  the  owner  of  the  land  from  which 
the  tithe  arose ;  and  although  in  the  free  townships  it  must  have 
become  the  rule  to  give  it  to  the  parish  priests,  the  lords  of 
franchises  found  it  a  convenient  way  of  making  friends  and 
procuring  intei'cessions  to  bestow  it  on  monasteries.  This  cus- 
tom became  very  frequent  after  the  Norman  Conquest,  and  it 
was  not  until  the  council  held  in  a.d.  i  200  that  the  principle 
was  summarily  stated  that  the  parochial  clergj^  have  the  first 
claim  on  the  tithe  even  of  newly  cultivated  lands  *.  Even  after 
that  time,  by  the  connivance  of  bishops  and  popes,  the  appro- 
priation system  worked  widely  and  banefully.  Besides  the  tithe, 
the  clergj'  received,  under  the  name  of  cyric-sceat  or  cliurcli- 
scot,  a  sort  of  commutation  for  firstfruits  paid  by  every  house- 
holder; and  sawl-sccat,  soul-scot  or  mortuary-dues,  with  other 
occasional  sptmtaneous  offerings  ^. 

'  Rapidly  and  regularly  as  the  organisation  and  endowment  of  Bede's  iie- 
the  church  proceeded  un<ler  Theodore  and  his  successors,  it  was  gress  and 
not  such  as  to  satisfy  the  pious  longings  or  to  silence  the  severe 
judgment  of  Bede.    He  saw  that  in  the  northern  province  much 
greater  subdivision  was  necessary and  he  viewed  with  fear  and 
anger  the  corruptions  of  the  monastic  life,  which  the  rich  and 

•  Edgar,  ii.  §  3.  2  Ibid.  §§1,2.  '  Ibid.  §  2. 

•  ("iin.  Westiu.  9;  Johnson's  Canoiis.  ii.  89. 

'  Tlie  churcli-Rcot  was  paid  at  Miirtinm.iH,  Ini,  §  4;  'according  to  the 
hearth  that  a  man  \»  at  at  midwinter,'  Ibid.  §  61  ;  i.e.  in  the  township 
where  he  keeps  CliristmaH.  See,  on  the  whole  subject,  Kemble,  Saxons, 
vol.  ii.;  Schniid,  (icsf'tze,  545  Hq. 

•  See  eHpecially  tlie  letter  to  Archbishop  Egbert,  c.  5  ;  Councils,  &c. 
iii.  319  ;  and  compare  the  appeals  of  Boniface  to  Ethelbald,  King  of  Mercia, 
ibid.  350-356. 
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Mischievous  vicious  were  perverting  in  a  strange  degree.    But  the  bright 

effects  of  • 

Mercian  su.  days  of  the  early  church  were  already  over,  and  notwithstand- 

i)rcmao.     .^^^        efFoiis  of  Cuthbert  of  Canterbury  in  his  councils,  and 
of  Egbert  of  York  in  court,  school,  and  study,  the  evil  days  of 
Mercian  supremacy  told  heavily  on  the  church.    These  reached 
their  climax  when  Offa  in  A.D.  787  proposed  and  carried  out  the 
division  of  the  province  of  Canterbury,  established  a  new  arch- 
Arrhbishop-  bishopric  at  Lichfield  to  which  the  sees  now  included  in  the 
Lichfield.     Mercian  kingdom  should  pay  obedience,  and  obtained  by  a  liberal 
tribute  to  Rome  the  papal  authorisation  of  his  plan*.   This  pay- 
ment,— for  there  is  a  want  of  evidence  as  to  the  institution  by  Ini 
of  a  similar  tribute  for  the  maintenance  of  the  English  school  at 
Uome-seot.   Rome, — is  probably  the  origin  of  the  Rom-feoh,  or  Peter's  pence, 
a  tax  of  a  penny  on  every  hearth,  which  was  collected  and  sent 
to  Rome  from  the  beginning  of  the  tenth  century,  and  was  a 
subject  of  frequent  legislation^.    But  the  archiepiscopate  of 
Lichfield  scarcely  survived  its  founder. 
Ecclesiasti-      87.  The  ecclesiastical  councils  of  the  heptarchic  period  were 
cai  councils.  gjj.|jgj,  national,  such  as  those  of  Hertford  and  Hatfield  under 
Theodore',  or  provincial,  as  was  generally  the  case  after  the 
vindication  of  the  metropolitical  claims  of  York  under  Egbert. 
Of  ecclesiastical  assemblies  of  the  single  kingdoms  there  are 
j)erhaps  occasional  traces,  but  they  are  scarcely  distinguishable 
from  the  separate  witenagemots.    All  these  councils  in  many 
Presence  of  respects  resemble  the  witenagemots.    The  presence  of  the  kings 
ei'ikformeii.   ^^^^  ealdormen  seems  to  have  been  by  no  means  unusual*:  and 
altliough  actual  pai'ticipation  by  the  latter  in  ecclesiastical  legis- 
lation may  not  have  been  permitted,  their  confirmation  and 
attestation  of  the  results  was  not  undervalued.    The  bishops, 

'  Tlie  anniuil  tribute  of  3^15  inancusea  was,  accordintj  to  Pope  Leo  III, 
bestowed  byOH'a  in  tlie  legaline  council  of  a.d.  787.  Councils,  &c.  iii.  445. 
A  similar  benefaction  of  Ethelwulf  (W.  J\lalmc.sb. ;  Councils,  iii.  646)  is 
also  recorded. 

Edw.  and  Guthr.  6,  §  i  ;  Etbelred  v.  1 1.    It  was  paid  on  the  feast  of 
S.  Peter  and  S.  Paul,  June  29. 
"  Bede,  H.  E.  iv.  5,  17,  18. 

'  At  the  legatine  council  of  A.n.  787  Offa  was  ])resent  'cum  senatori- 
bus  terrae  ;'  Councds,  &c.  iii.  460.  At  the  council  of  Chols  a  in  A. I).  S16 
Kenulf  was  present  'cum  suis  principibus,  ducibus  et  optimatibus.'  Ibid. 
l>-  579- 
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however,  were  the  chief  permanent  element  :  abbots  are  not  Members 

,        ,  .  oftlitse 

unfrequentlj'  mentioned  as  attending,  though  not  in  large  num-  councils: 

bisliops  ync 

bers :  and  in  one  case,  that  of  the  Council  of  Clovesho  of  abbots. 

A.D.  803,  each  bishop  appears  at  the  head  of  a  body  of  diocesan 

clergy,  many  of  whom  are  abbots*.    These  are  not  necessarily  to 

be  regarded  as  the  heads  of  strictly  Benedictine  houses,  but  as 

the  rulers  of  churches  which  had  lost  much  of  the  cenobitic 

character,  and  answer  rather  to  the  holders  of  large  family 

preferment  or  other  benefices,  like  the  mass-thegns  of  the  laws. 

It  was  part  of  Theodore's  plan  that  these  assemblies  should  Placjs  of 
•  ,  assembb'. 

be  held  every  August  at  Clovesho^,  a  now  forgotten  place  in 

the  Mercian  kingdom,  probably  near  London.  But  the  rule, 
although  frequently  observed  as  to  place,  does  not  seem  to  have 
prevailed  as  to  time  or  frequency.  Yet  on  the  whole  the  coun- 
cils are  more  numerous  than  could  be  expected  in  the  unsettled 
state  of  the  kingdoms.  Most  of  them  are  held  on  the  confines 
of  the  states,  where  the  subjects  of  each  king  could  at  nightfall 
retire  into  their  own  countiy.  Such  places  were  Brentford  and 
Chelsea,  and  most  likely  Clovesho  also.  As  during  this  period 
there  could  be  no  witenagemots  of  the  whole  nation,  any 
council  at  any  of  these  places,  or  at  which  all  or  a  majority  of 
the  bishops  were  present,  must  be  regarded  as  either  an  eccle- 
siastical council  pure  and  simple,  or  as  a  mixed  gathering  under 
the  eye  of  some  king  who  at  the  moment  was  sujireme  in  church 
and  state. 

The  subjects  of  discussion  were  various,  but  the  strictly  ecclesi-  Subjects  of 
astical  councils  contented  themselves  with  ecclesia.'^tical  legisla- 
tion.  They  passed  canons  in  which  any  interference  with  secular 
law  or  custom  is  wisely  avoided,  and  they  never  imitate  the 
Theocratic  system  of  the  Spanish  councils  with  which  in  some 
respects  they  have  much  in  common.  They  seem  also  to  have 
exercised  a  friendly  jurisdiction  in  suits  for  |)ropei-ty  between 
different  churches  ;  herein  acting  rather  as  arbitrators  than  as 
judges,  and  probably  expecting  review  or  confirmation  by  the 
folkmoot  or  wit<'nagemot.  Their  legislation  shows  no  sign  of 
needing  any  further  confinnation,  but  from  the  frequency  of 
•  Councils,  &c.  iii.  546,  547.  >  Bede,  H.  E.  iv.  5. 
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Harmony  of  ecclesiastical  regulations  in  the  general  codes  of  the  kings  and 
ciiurch  witan,  it  is  certain  that  no  jealousy  as  yet  existed  between  the 
two  systems ;  the  bishops  were  membei's  of  both  bodies,  and  did 
not  hesitate  to  accept  the  confirmation  of  the  national  council  to 
strengthen  the  pressure  or  increase  the  publicity  of  their  own 
enactments. 

Power  of  the  The  judicial  power  and  coercive  jurisdiction  of  the  great 
the  popular  spiritual  officers  are  matters  of  further  question.    The  bishops 

courts ;  -11  1.1-  1  • 

sat  m  the  popular  courts  as  they  sat  in  the  witenagemot,  and  in 
in  their  own  both  with  much  the  same  power  as  the  lay  witan.    They  had 
also  temporal  jurisdiction  within  the  limits  of  their  o^\n  fran- 
chises, in  which  the  legal  process  by  compurgation  and  ordeal 
was  in  no  wise  distinguishable  from  that  of  the  hundred  moot, 
in  ))enitcn-   They  had  further,  as  a  result  of  that  penitential  discipline  which, 
pline ;        partly  perhaps  through  the  oriental  training  of  Theodore,  and 
partly  through  the  labours  of  the  Irish  missionaries,  obtained 
an  early  and  general  acceptance  in  the  Anglo-Saxon  church,  a 
powerful  coercive  machinery  quite  apart  from  the  common  law 
or  customs  of  the  nation  at  large,  for  the  enforcement  of  which 
they  must  have  been  indebted  to  the  pious  assistance  or  neu- 
over  the      trality  of  the  laity.    But  between  these  two  regions  of  judica- 
'^''^'^^ '       ture  there  lay  a  class  of  suits,  concerning  the  disputes  and 
offences  of  the  clergy  and  the  morals  of  the  laity,  with  wliich  it 
in  qu^ions  would  seem  the  bishops  were  especially  charged.  Unfortunately 
our  evidence  on  this  head  is  very  small.    The  Penitential  of 
Tlieodore  contains  a  provision  that  the  bishop  thall  determine 
and  others,  the  causes  of  the  poor  uji  to  fift}'  shillings,  the  king  if  the  sum 
in  question  be  greater.    At  the  other  end  of  the  period,  in 
Domesday  book,  we  find  among  the  Customs  of  Kent,  that  in 
cases  of  adultery,  the  king  is  to  have  the  man,  the  archbishoji 
the  woman'.    There  is  no  reason  to  suppose  that  in  such  cases 
any  peculiar  court  was  provided.    They  would  be  tried  in  the 
hundred-moot  and  shire-moot,  and  the  bishoj)  would  claim  his 

'  The  law  of  Wihtried  orders  the  excommunication  of  such  offenders,  § 
Tlie  penalty  of  the  adultery  of  the  gesithcumlman  goes  to  his  lortl,  '  accord- 
ing to  ancient  usage.'  Ibid.  §  5.    .Vlfred  directs  the  excommunication  of 
the  fugitive  perjurer;  LI.  Alfr.  §  1,  and  Canute  also  joins  outlawry  and 
excommunication  in  his  denunciation  of  evil  doers. 
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share  in  the  penalties  as  well  as  declare  the  law  and  the  sentence  Much  of 

their  juris- 

of  the  judges'  :  just  as  the  kings  oiiicers  would  in  cases  where  diction exer- 
1-1  1  •  1       A     1    1       A'  r  cised  in  thu 

royal  rights  and  interests  were  concerned.    And  the  oiiences  01  popular 

the  clergy  would  he  tried  in  the  same  way ;  the  special  rules  for 
compurgation  in  their  case  being  observed  under  the  eye  of  the 
bishop,  wlio  stood  to  them  in  the  relation  of  lord  and  patron'. 
In  contentious  suits  it  is  difficult  to  draw  the  line  between  ju- 
dicial decision  and  ai'bitration  ;  the  bishop  with  his  clerks  would 
however  be  fully  comj^etent  to  arbitrate,  and  were  probably  fre- 
quently called  upon  to  do  so.  None  of  these  generalisations 
however  cover  the  cases  in  which  the  spiritual  offences  of  the 
clergy,  disobedience,  heresy,  drunkenness,  and  the  like,  called 
for  authoritative  treatment :  tliey  would  not  come  before  the 
popular  courts,  for  they  were  not  breaches  of  secular  law,  and 
they  were  not  crimes  for  which  the  penitential  jurisdiction  alone 

was  sufficient.    For  such,  then,  it  is  probable  that  the  bishops  Possible 

existence 

had  domestic  tribunals  not  differing  in  kind  from  the  ecclesi-  of  separate 

0       ,     ,.  ,         .  ecclesijLsti- 

astical  courts  of  tlie  later  ages   and  01  matured  canon  law:  in  cal  courts. 

which  according  to  the  common  practice  of  the  post-Nicene 

church,  the  archdeacon^  as  the  bishop's  officer  executed  the 

sentence  of  his  superior" ;  whilst  for  the  enforcement  of  these 


'  See  LI.  Henr.  I,  vii.  §  3.  Tliis  he  would  have  to  do  in  other  causes  in 
which  no  specially  religious  principle  was  involved,  as,  for  example,  in  cases 
where  tlie  property  of  churches  had  been  stolen,  or  their  peace  infringed. 
It  is  observable  that  the  very  first  of  our  writtiai  laws,  ICtlielb.  §  1,  places 
the  property  of  the  churches  under  the  special  protection  of  the  law. 

'  If  a  priest  kill  a  man  his  property  is  confiscated,  anil  the  bishop  is 
ordered  to  '  secidarise '  him,  after  which  he  is  to  be  given  up  (to  the  relations 
of  the  slain?)  unless  his  lord  will  compound  for  his  wer.  Alfred,  §  21.  This 
looks  as  if  the  clergy  had  some  personal  immunities  which  could  not  be 
infringed  until  they  woie  formally  degraded.  'Hie  bishop  is  indeed  the 
'ma'g  and  mundbora'  of  clergy  and  strangers.     Edw.  and  (!uthr.  §  12. 

•''  The  ddoni  of  the  bishop  is  referred  to  in  the  case  of  a  criminal  priest, 
in  the  law  of  Wihtraid,  §  6  ;  Edw.  and  Gutlir.  §  4.  If  any  one  before  a 
bishop  belie  his  testimony,  he  p.ays  a  fine  of  i20,s;  Ini,  §  13. 

*  Tlie  first  person  who  is  called  archdeacon  is  Wulfre(l,  who  became  .arch- 
bishop of  Onterbury  in  a.d.  S05,  and  who  is  so  named  in  a  charter  of  his 
predecessor.  He  lo  knew  only  the  deacon  as  the  bishop's  officer:  through- 
out tho  porioil  his  office  is  simply  ministerial. 

■'■  The  .archdeacon  is  only  once  mentioned  in  the  laws,  '  If  a  jiriest  disolw^y 
thi'  order  of  the  archdeacon  he  has  to  pay  twelve  ores;'  Northuiiibrian 
Priest's  law,  §  6.  The  deans  mentioned  in  the  .so  c.-dlorl  laws  of  Edw.anl 
the  Confessor,  §  27,  are  also  officers  of  the  bishop.  The  territorial  deaneries, 
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decisions  the  servants  of  the  bishop  were  competent  and  suffi- 
cient. In  such  circumstances  it  is  probable  enough  that  the 
secular  and  ecclesiastical  powers  would  act  in  concert :  and  even 
if  the  national  force  were  not  called  in  to  the  assistance  of  the 
clergy,  it  can  scarcely  be  doubted  that  it  offered  no  hindrance  to 
the  execution  of  the  spiritual  sentence.  The  outlaw  of  God  and 
the  outlaw  of  the  king,  the  excommunicated  man  and  the  con- 
victed criminal,  are  alike  set  without  the  protection  of  the  peace. 

The  relation  of  the  church  to  the  state  was  thus  close, 
although  there  was  not  the  least  confusion  as  to  the  organisa- 
tion of  functions,  or  uncertainty  as  to  the  limits  of  the  powers  of 
each\  It  was  a  state  of  things  that  could  exist  only  in  a  race 
that  was  entirely  homogeneous  and  becoming  conscious  of  po- 
litical unity.  The  history,  however,  of  the  church  of  the  united  or 
AVest-Saxon  dominion,  on  which  the  fury  of  the  Danes  fell,  and 
Avhich  rose  from  ruin  in  closer  union  than  before  with  the  national 
polity,  has  many  features  in  marked  contrast  with  the  earlier  and 
simpler  life  of  the  heptarchic  clun-ches. 

88.  The  rapid  growth  of  the  power  of  Egbert  was  the  result 
not  merely  of  his  own  valour  and  policy  but  of  the  weakness  of 
the  enemies  with  whom  he  had  to  contend  :  the  same  exhaustion 
and  incapacity  for  resistance  which  laid  the  nation  open  to  the 
Danes.  Mercia  sustained  in  the  early  years  of  Kenulf  ^  some  of 
the  glory  that  she  had  gained  under  Offa ;  but  the  end  of  his 
reign  was  inglorious,  and  a  rapid  and  disputed  succession  of 


however,  as  well  as  the  territoi-ial  archdeaconries,  ->Te  later  than  the 
Conquest.  The  Anglo-Saxon  deans  meutioneil  in  the  Chronicle  and  in  the 
lives  of  the  saints  are  either  monastic  officers  exercising  discipline  within 
the  house,  like  the  later  deans  of  collejres,  or  possibly  the  executors  of  the 
spiritual  authority  of  exem|)t  monasteries,  in  the  way  in  which  the  arch- 
deacons executed  the  sentence  of  the  bishops. 

'  Religion,  morality,  an<l  law  seem  to  be  regarded  thioughout  the 
period  as  much  the  same  thinij.  The  principle  stated  by  Tacitus  that 
among  the  ancient  Germans,  'jdus  ibi  l)oni  mores  valent  (piam  alibi  bonai' 
le^es,'  is  thus  amplified  by  Alfred  :  '  Ex  hoc  uno  judieio  perpcndi  potest,  ut 
uiiicnitjue  justum  judicetnr  ;  iter  opus  rsl  alir/iio  UI)ro  jitdiridll  practer  iioc 
fatigari,  quani  lie  (pds  alii  judicet  quod  sibi  judicari  nollet  si  judicium 
habf-retur  su])er  eum.'  TUn  aiiiiiii  Jii<liriiiiii  is  of  course  'tjuod  vobis  non 
vultis  ficii  non  fu  i.ilis  aliis.'    Alf'r.  LI.  ]ntr.  §  49.  fi. 

*  Kenulf  ri'i',»ncd  from  A.I)  796  to  821  or  822  ;  nearly  twenty  years  con 
tcniporaneously  with  Egbert. 
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kings  after  bis  death  deprived  the  kingdom  of  any  hope  of  con-  Growth  of 

■        ,  ■    •>         ,  -rr  ,  West-Saxor 

tinued  independence.    Kent  was  now  only  nominally  a  kingdom,  power. 

becoming  a  mere  appendage  to  Mercia  and  Wessex  in  turn,  with 
a  spasmodic  effort  between  times  to  revive  tlie  ancient  status. 
The  history  of  East  Anglia  is  exactly  parallel,  sometimes  under 
Mci'cia,  sometimes  broken  up  under  several  ealdoriiien.  North- 
umbria  continues  the  talc  of  revolution  and  anarchy  whicli 
marked  her  history  in  the  preceding  ccntuiy.  The  royal  power, 
and  with  it  the  tribal  nationality,  was  in  suspension  or  solution. 
One  result  of  this  was  the  supremacy  of  Wessex ;  another  was 
prostration  before  the  Danes  ;  the  third  was  the  throwing  of 
much  power  and  secular  work  on  the  clergy,  especially  the  Itseffects 
bishops,  who  represented  the  most  permanent  element  of  society ;  church, 
and  a  fourth,  the  consequence  of  the  others,  the  general  decline  of 
civilisation  and  learning.  It  was  natural  that  in  those  kingdoms 
in  which  the  church  was  strong,  the  extinction  or  other  de- 
feasance of  the  old  royal  houses  should  increase  the  imjiortance  Increase  of 
of  the  bishops.  The  Kenti.sh  church  under  archbishop  Wulfred  importaiuo 
had  sustained  a  long  and  fiital  dispute  with  Mercia,  in  which  bishops, 
appeals  to  the  poi)e  and  emperor  were  discussed  as  a  possible 
solution.  Not  only  had  Canterbury  succeeded  in  effecting  the 
humiliation  of  the  rival  archiepiscopate',  but  on  the  death  of 
Cuthred,  the  brother  and  de])endent  of  Kenulf,  Wulfred  is  found 
in  open  opposition  to  Kenulf;  for  seven  years  he  contested  with 
him  and  his  heiress  the  possession  of  the  royal  monasteries  in 
Thanet,  and  was  at  last  victorious.  Baldrcd,  the  king  who 
attempted  to  assert  the  indejjcndence  of  Kent  during  the 
Mercian  troubles*,  seems  to  have  been  in  alliance  with  Wulfred, 
and  we  may  conjecture  that  the  sturdy  ])relate  submitted  with 
reluctance  to  the  rule  of  Egbert  although  he  also  was  of  Kentish 
descent.   Archbishop  Ceoliiotli  however,  who  succeeded  Wulfred, 

'  Keuible,  C.  D.  coxx.  CoiincilN,  &c.  iii,  596.  In  a  council  at  London 
Kenulf  tiireatcned  to  send  Wulfred  into  exile  '  et  nunquain  nec  verbis 
doiiiini  papae  nec  CacHariH  seu  alterius  alicujuH  gradu  liuc  in  patriani 
iteruui  recipisHc.' 

'  ]?aldrod  was  king  from  A.D.  833  to  825,  wlien  lie  was  d.  tlironcd  by 

E'j;l)ort.  l\ad  atteini)ted  to  Heoure  tlio  i,'  1  will  of  tlio  an;hbisli()]>  by 

tlie  gift  of  Mailing  t«  Cbrint  Church  (Keuible,  (J.  D.  ccxl.)  at  tiie  very 
moment  uf  his  downfall. 


236 


Cofisiitutional  History. 


[chap. 


Alliance  of 
the  West- 
Saxon  kings 
with  the 
church  of 
Canterburj'. 


Decline  of 
relision  in 
the  .\  orth. 


Decline  of 
monachism. 


was  Avise  enough  to  throw  himself  into  the  arms  of  Egbert,  even 
if  he  did  not,  as  is  possible,  owe  his  promotion  to  him^ ;  and 
in  A.D.  838  at  Kingston  a  permanent  alliance  was  concluded 
between  the  church  of  Canterbury  and  the  house  of  Cerdic. 
Ceolnoth  undertook  to  maintain  '  firm  and  unshaken  friendship 
from  henceforth  for  ever,'  and  received  in  return  a  promise  of 
perpetual  peace  and  protection^.  A  similar  agreement  was 
made  at  the  same  time  with  the  church  of  Winchester :  and 
both  were  repeatedly  confirmed  by  Ethelwulf^. 

A  similar  state  of  things  existed  in  the  North  of  England. 
Eaubald  the  archbishop  of  York,  after  a  long  struggle  with  the 
king  Eardulf,  had  seen  him  dethroned  and  a  fugitive  ;  he  was 
restored  by  the  intervention  of  the  pope  and  emperor,  but  on  the 
immediate  result  the  veil  of  ninth-century  darkness  settles  down. 
We  know  the  consequences  only  from  the  Danish  conquest  of 
the  North.  One  or  two  letters  of  the  succeeding  archbishops 
show  that  the  light  of  learning  was  not  quite  extinct,  although  it 
was  becoming  obscured  by  the  superstitious  and  impious  fabrica- 
tions which  were  made  possible  by  its  decline.  Whilst  continental 
scholars  were  still  applying  to  England  for  manuscripts*,  the 
English  bishops  were  puzzled  with  strange  forms  of  heresy  at 
home.  Nial  the  deacon  was  said  to  have  risen  from  the  dead 
after  seven  weeks  ;  letters  were  spoken  of®,  written  by  the  hand 
of  God  in  letters  of  gold,  and  the  whole  court  of  Ethelwulf  was 
perplexed  with  the  vision  of  a  priest,  portending  grievous 
calamities  on  account  of  the  profanation  of  Sunday*. 

The  same  period  is  traditionally  fixed  for  the  extinction  of 
primitive  monachism  throughout  the  nation'.  It  is  now  for 
the  first  time  that  we  find  the  bishops  in  arms  ;  two  West-Saxon 


'  Robertson,  Hist.  Essays,  196,  200,  conjectures  that  Ceolnoth  was  a 
West  Saxon  in  whose  favour  the  Kentish  Feulogeld,  who  had  been  elected 
to  succeed  Wulfred,  was  set  aside.    See  Councils,  &c.  iii.  609. 

Council  of  Kingston  ;  Councils,  iii.  617.  ^  Ibid.  p.  619. 

'  Sei'  the  letters  of  Lupus  of  Furrieres  to  Ethelwulf,  and  Wigniund  arch- 
bishop of  York  ;  Councils,  iii.  634,  635.  64S,  649. 

^  Letter  of  Egred  IJishop  of  Ivindisfarne  to  Wulfsige  archbishop  of  Vork  ; 
Councils,  iii.  615.  Alcuiii  lia<l  liad  to  (irotest  against  the  wearing  of  relics 
byway  of  cliarnis  ;  Epp.  ed.  Diinindcr,  pp.  719,  721. 

"  Pnidentius  Trecens.  ap.  I'ertz,  i.  433.    Councils,  &c.  iii,  621. 

"  See  the  Anglo-Saxon  Chronicle,  A.D.  870. 


VIII.] 


Revival  ■under  Alfred. 


237 


prelates  fell  in  the  battle  of  Charmouth  in  a.d.  835' ;  and  bishop  The  bishops 
Ealhstan  of  Sherborne  acted  as  Egbert's  general  in  Kent  in  a.d.  warriors. 
825,  and  was  one  of  the  commanders  who  defeated  the  Danes  on 
the  Parret  in  a.d.  845^.  The  same  prelate  thirteen  j-ears  later 
took  a  leading  part  in  the  supplanting  of  Ethelwulf  by  his  son 
Ethelbald'.  Ethelwnlf  was  a  poor  substitute  for  his  father  :  his 
pilgrimage  to  Rome,  contemplated  in  his  first  j'ear"*  and  carried  out 
nearly  at  the  end  of  his  reign,  his  magnificent  gifts  to  the  pope^, 
and  his  marriage  with  the  daughter  of  Charles  the  Bald  ^,  are,  with 
the  exception  of  his  famous  Donation,  the  best-known  parts  of  his 
histoiy.    That  celebrated  act,  the  devotion  of  a  tenth  part  of  his  The  Dona- 

1     •       •     1  1  1     p     p  1  t\oi\  of 

private  estate  to  ecclesiastical  purposes,  the  relief  of  a  tenth  part  Ethelwulf. 

of  the  folkland  from  all  payments  except  the  trinoda  necessitas, 

and  the  direction  that  every  ten  hides  of  his  land  should  provide 

for  one  poor  man  or  stranger,  testifies  to  his  piety  and  liberality  ^. 

Possibly  the  further  subdivision  of  the  West-Saxon  dioceses  was 

begun  under  him  :  we  find  Ethelred  the  bishop  of  Wiltshire 

appointed  to  the  see  of  Canterbury  by  his  sons*.    This  is  the 

age  of  Swithun  also.  But,  notwithstanding:  occasional  flashes  of  Increased 
°  .  °  darkness 

light,  the  darkness  in  church  and  state  deepens.    Alfred  has  to  ofthe|)erio<). 

»  Chr.  Sax.  a.d.  833.  ^  Ibid.  a.d.  823,  845. 

'  Asser,  V.  Alfr.  M.  H.  B.  470. 

*  Prud.  Tree,  Pcrtz,  i.  43.^.    Councils,  iii.  621. 

'  Ana-stasius,  Vit.  Beneil.  III.  ap.  Mansi,  xv.  109,  I  lO.  It  was  on  this 
occa-sion,  it  is  said,  that  he  obtained  from  tlie  pope  a  decree  that  English 
penitents  should  no  more  be  forced  to  work  in  chains ;  T.  Rudbome,  in 
An^.  Sac.  i.  202.    See  Lappenberg,  ii.  26. 

"  Ann.  Bcrtin.  Pertz,  i.  450.    Ealuze,  ii.  209—212. 

'  Councils,  iii.  636-648.    Kemble,  SaxoiLs,  ii.  481-490. 

*  Chr.  Sax.  a.d.  870.  There  seems  to  be  no  rea.sonable  doubt  that  this 
was  finally  carried  out  by  Edward  the  Elder,  who  mentions  in  more  than  one 
charter  that  he  had  divided  tiie  old  diocese  of  Winchester  into  two  parts, 
(y'od.  Dipl.  nixc.  &c. ;  and  we  know  from  the  lists  of  bisliops  drawn  up  in 
the  tenth  century,  tliat  a  further  division  almost  immediately  followed  by 
whicli  the  West-Saxon  sees  became  five  in  nund)er.  Of  the  three  new  sees, 
one,  that  of  Ramsbury,  liad  no  cathedral,  and  was  moved  about  in  W'iltshire 
and  Ikrkshire,  resting  sometimes  at  Sunning,  l)ut  finally  joined  to  Sherborne 
just  before  the  Conquest.  It  may  have  existed  in  tlie  .same  way  before  the 
time  of  Alfred,  and  been  a  sort  of  suffragan  see  to  Winchester.  The  idea 
of  having  a  bisho])  to  each  shire  of  Wes.sex  seems  to  have  been  in  the  mind 
of  the  creator  of  the  new  sees ;  Somersetshire  had  Wells,  Dorsetshire, 
Sherborne,  Sus.sex  Sel.sey,  Devonshire  CreiHton,  Cornwall  liodmin  or 
S.  Gennans,  Hampshire  W  inchester  ;  wliilst  Wilts  and  llerks  juined  at  the 
bishop  of  Ramsbury.  None  of  the  other  kingdoms  had  sucii  a  CDniplele 
organisation  of  either  bishops  or  ealdonueu. 
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Darkness  in  record  that  when  he  came  to  the  throne  there  were  none  soutli 

days  of  of  tlie  Thames  who  could  understand  their  rituals  in  English,  or 
Alfred.  . 

translate  a  letter  from  the  Latin  ;  very  few  south  of  the  Humber 

and  not  many  beyond  ^    The  monasteries  still  stood  with  their 

libraries,  but  the  books  were  unintelligible  to  their  owners. 

Then  the  Danes  had  come  and  destroyed  all. 

Revival  of       It  is  perhaiDs  not  unreasonable  to  connect  the  revival  of 

learning  and  ..  .. 

religion       learning  and  ecclesiastical  order  under  Alfred  and  his  son  with 

nnder  .  .       ,  . 

Alfred,  coin-  the  bracing  up  of  the  national  vigour  that  resulted  from  the 

the  restora-  Danish  struggle,  and  so  with  the  growth  of  royal  power  which 
tion  of  I'll!  in 

national  was  traced  m  the  last  chapter.  At  all  events  they  coincide 
the  Danish  in  time.  It  was  Plegmund,  the  associate  of  Alfred  in  his  labours 
in  the  service  of  English  literature  ^,  who  consecrated  the  seven 
bishops  at  Canterbury  in  Edward's  reign,  thus  completing  the 
diocesan  arrangements  of  Wessex^  The  final  annexation  of 
Cornwall  is  marked  by  the  foundation  of  a  new  see  under  Athel- 
stan  *.  The  prelates,  too,  begin  to  be  statesmen.  Odo  of  Rams- 
bury  goes  as  ambassador  to  France  to  secure  the  succession  of 
Lewis  the  Fourth  ° :  as  archbishop  of  Canterbury  he  acts  as  prime 
minister  to  Edmund  and  Edred  ;  a  position  which  he  leaves  to 
Dunstan  and  a  long  series  of  successors.  But  whilst  they  acquire 
this  new  secular  position,  the  bishops  lose  somewhat  of  their  old 
security.  Brihthelm,  the  immediate  predecessor  of  Dunstan,  is 
summarily  set  aside  by  Edgar  for  incapacity  °.  Notwithstanding 
the  restoration  of  monastic  order,  canonical  custom  is  set  at 
naught  for  party  or  political  purposes ;  one  bishop  holds  two  or 
The  bishops  even  three  sees  :  translations  become  more  common,  and  the  great 
a'tingas^  prelates  constantly  find  themselves  in  positions  in  which  they 
statesmen,  j^^^^^  choose  between  their  duties  as  bishops,  as  ministers  of  the 
king,  and  as  patriots.  Archbishop  Sigeric  acts  as  chief  magistrate 
temporally  and  sjjiritually  in  Kent^,  and  earns  the  discredit  of 

'  Pri  f;ice  to  tlie  translation  of  S.  Grej^wy's  Pastoral  Care,  ed.  Sweet,  p.  i. 
'  Ibid.  p.  6. 

W.  Maluiesb.  G.  R.  ii.  §  129.    Reg.  Sacr.  Angl.  p.  13. 
*  Between  a.d.  924  ami  931.    See   Pedler's  Ancient  Bishopric  of 
Cornwivll. 

'  Hist.  Richer,  ii.  0.  4;  ed.  Pertz,  p.  53. 

"  Memorials  of  S.  Dunstan,  p.  38. 

'  Etlielred,  ii.  §  i.    Robertson,  Hist.  Essays,  p.  178. 
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having  been  the  first  to  propose  the  Danegeld  \   Under  the  later  stigand  a 

1  •         .  1  <•  A  .  •  p  1  represeiita- 

kings  the  successor  01  Augustine  appears  lar  more  as  a  secular  th  e  of  the 

than  as  a  spiritual  potentate  ;  and  the  last  of  the  native  primates,  prelate. 

Stigand,  has  an  unhappy  pre-eminence,  as  holding  the  richest 

see  of  England  in  plurality,  as  the  partisan  of  a  schismatic  pope, 

and  as  the  chief  minister  of  a  distinctly  patriotic  but  not 

thoroughly  spiritual  party  organisation. 

But  the  Danish  conquest  of  the  north  and  middle  of  England  Effects  of 

had  other  effects  than  the  rousing  of  the  spirit  of  the  people  and  conquest  on 

kings.    It  cut  off  the  Northumbrian  church  from  the  see  of  umbrian 

Canterbury  almost  as  completely  as  it  had  been  cut  off  before 

the  days  of  Oswy.    The  archbishop  of  York  became  the  head  of 

a  distinct  nationality,  preser^'ing  his  seat, — with  one  exception,  the 

seven  years  exile  of  Wulf  here — during  the  numerous  vicissitudes 

of  the  Danish  kingdom.    Under  Athelstan  the  northern  primate 

appears  at  the  English  court^,  but  not  quite  as  a  subject. 

Wulfstan,  after  Athelstan's  death,  took  sides  with  the  Ostman 

Anlaf,  and  had  to  fly  before  Edmund*.    In  a.d.  947  at  Tanshelf 

he  brought  the  Northumbrian  witan  to  jjlight  their  troth  to 

Edrcd'',  but  the  next  year  he  revolted  with  his  people,  and  in 

A.D.  952  was  imprisoned'.    Two  years  after,  he  made  his  peace 

with  the  king  and  was  restored.    His  immediate  successor 

Oskytel  ruled  peaceably  under  Edgar ;  but  the  importance  of 

the  position  of  the  archbishop  is  shown  by  the  fact  that  from 

the  year  a.d.  963  to  the  Conquest,  the  see  of  Worcester  was 

generally  eitlier  held  by  him  in  plurality,  or  bestowed  on  one  of 

liis  near  kinsmen,  at  once  a  reward  of  faithfulness  and  a  pledge 

of  obedience''.    The  wisdom  of  the  arrangement  is  shown  by  the 

'  Chron.  Sax.  a.d.  (jqi. 

'  Sim.  Dun.  Hi.tt.  Arch.  ed.  Twysden,  p.  79. 

'  Rodwanl  archbisliop  of  York  appearH  as  witness  to  three  charters  of 
Athel.itan,  wliich  are  (|uestional)le,  t'od.  I)i])l.  cccxlvi,  cccxlix,  nicl ;  and 
to  one  whicli  is  le-is  suM)iiciouM,  datc<l  in  a.d.  929,  Ibid,  cccxlviii. 

•  Chron.  Sax.  a.d.  943.  »  Ibid.  a.d.  947.  «  Ibid.  A.n.  952. 

'  S.  Oswald  and  liis  two  immediate  successors  held  Worcester  and  York 
together  from  A  I).  963  to  A.D.  1016,  when  Leofsi  seems  to  have  been 
a|)pointed,  probably  in  consequence  of  political  events.  On  his  death 
l!rilite;,'e,  iicphow  of  archbisliop  Wulfstan,  held  WorccNter  until  A.li.  103S. 
It  was  then  disputed  betw.  en  archbishop  Klfric  :uid  tlii^  bishop  of  CriMlitou. 
I''al(lrc<l,  who  ultimately  obtained  it,  was  oblii,'ed  to  resign  on  his  promotion 
to  York  in  a.d.  1061 ;  and  S.  Wulfstan  followed,  a  d.  1062-1096.  Bishop 
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of tUeNorth  ^'^^^^^0^1  of  ISTorthumbria  generally  to  the  English  king.  Whilst 
the  mother  church  of  York  underwent  these  changes,  the  northern 
suffragan  sees  of  Hexham  and  Whithern  became  extinct;  and 
the  church  of  Lindisfarue  only  survived  in  exile  and  pilgrimage 
with  S.  Cuthbert's  bones,  not  settling  finally  at  Durham  until 
A.D.  995. 

Extinction       The  ecclesiastical  machinery  of  Mercia  and  East  Anglia  suffered 

andabe.v-  i    i  mi 

ance  of  scarcely  less.  The  see  of  Dunwich  perished  altogether  :  and  in 
Mercian         1         <■  -r-'i    i  i  • 

and  East-  that  of  LImham  the  succession  of  the  bishops  is  uncertain  for 
Ancliau 

sees.  nearly  a  century  after  the  martyrdom  of  S.  Edmund'.  The 

bishop  of  Leicester  fled  southwards,  and  placed  his  chair  at 
Dorchester  in  Oxfordshire,  close  to  the  West-Saxon  border. 
The  succession  in  Lindsey  vanishes" ;  and  the  see  of  Lichfield 
itself  only  occasionally  emerges,  although  there  is  reason  to 
suppose  that  there  was  no  long  vacancy.  Even  in  London  the 
episcopate  seems  to  have  had  a  narrow  escape  from  extinction. 
As  much  as  was  possible  of  the  old  system  was  restored  under 
Edgar,  but  the  modifications  in  the  arrangement  of  the  dioceses 
were  permanent.  We  do  not  know  enough  of  the  local  history 
of  the  period  to  ascertain  how  far  the  Mercian  church  underwent 
the  same  seculai'isiug  process  as  the.  West-Saxon  and  North- 
umbrian. 

The  glories  89.  The  process  of  restoration  begun  by  Alfred  was  carried 
century  in  out  by  the  great  kings  who  succeeded  him  on  the  lines  which 
state^'^  he  had  drawn.  The  vernacular  literature  which  he  had  founded 
flourished  continuously :  the  tenth  century  not  only  is  the  great 
age  of  the  clirouiclers,  but  abounds  in  legal  and  disciplinary 
enactments  in  the  native  tongue.  Every  attempt  to  secure  the 
consolidation  of  the  national  and  royal  power  in  the  state  is 

Sampson,  his  successor,  was  brother  to  archbishop  Thomas  I  of  York,  and 
fatlier  to  Thoni.is  1 1.  The  (b'sj)utes  about  tlie  property  of  tlie  two  sees  were 
continued  until  tlie  reipn  of  Henry  II.  The  later  archbishops  possessed  the 
churcli  of  S.  Oswald  at  Gloucester,  which  was  given  them  by  William  Rufus. 

'  The  year  870  is  the  epoch  at  which  the  MerciMn  churches  seem  to 
collapse ;  they  emerge  in  the  time  of  Edw.ird  the  Elder,  but  the  succession 
of  bishops  is  very  uncertain  until  the  nuddle  of  the  century.  Eeg.  Sac. 
Angl.  pp.  12-14. 

It  re-appears  in  A.D.  953,  but  is  joined  with  Dorchester  about  fifty 
years  latei'. 
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accompanied  by  a  similar  effort  for  the  re-establishment  of  the 
church  in  strength  and  purity.  The  memory  of  Duustan  has  Innvienee  of 
suffered  rather  than  gained  by  the  praises  of  his  monastic  ad- 
mirers, but  it  cannot  be  doubted  that  his  monastic  reforms  were 
one  of  the  least  of  the  measures  that  he  had  at  heart,  and  that  the 
exaggerated  views  entertained  of  them  in  the  middle  ages  threw 
his  greater  deeds  into  the  shade  ^.  He  was  the  prime  minister, 
j)erhaps  the  inspirer,  of  the  consolidating  policy  of  Edgar ;  he 
restored,  through  the  monastic  and  educational  revival,  the  in-  Renewal  of 
tercourse  between  the  English  Church  and  those  of  France  and  terc'mirse. 
Flanders  ^,  and  established  a  more  intimate  communication  with 
the  Apostolic  See ;  in  so  doing  he  did  what  could  be  done  to 
restore  piety  and  learning.  Under  his  influence  the  Mercian 
l)ishoprics  again  lift  uj)  their  heads :  the  archbishops  henceforth 
go  to  Rome  for  their  palls :  the  Frank  writers  begin  to  record 
the  lives  of  English  saints  ^  But  the  contrast  between  this 
restored  life  and  communion  and  the  state  of  things  that  had 
existed  earlier  is  strongly  marked.    Instead  of  England  setting  England 

^         °  .    "  "  borrows 

the  example  to  France  she  borrows  from  her  neighbour.    John  from  the 

the  Old  Saxon  and  Grimbald  had  come  from  the  northern  pro- 
vinces of  the  empire  ;  the  new  monachism  comes  from  Fleury  *. 
The  English  scribes  copy  the  disciplinary  works  of  Theodulfand 
llalitgar  just  as  a  centuiy  and  a  half  before  the  Franks  had 
copied  the  penitentials  of  Theodore  and  Egbert.  The  royal 
marriages '  promote  intercourse  with  the  German  churches  also. 
Bishop  Kiuewold  of  Worcester  in,  a.d.  928  visited  all  the 
monasteries  of  Germany  with  offerings  from  Athelstan,  and 

'  .See  Robertson's  Essay  on  Dunstan,  Hist.  Ess.ays,  pp.  189-262  ;  Hook's 
life  of  him  in  volume  i.  of  the  Lives  of  the  Arclil)ishop»  of  Canterbury  ; 
ami  tiie  preface  to  the  Moinorial.s  of  S.  Duii.st.iii  in  the  UolLs  Series. 

'  He  spent  his  exile  in  the  monastery  of  lUandiniuui  at  Ghent.  Flor. 
W  ig.  A.D.  956. 

'  E.g.  Abbo  of  Fleury  wrote  the  life  of  S.  Edmund.  Adelard  of  Bhuuli- 
nium  wrote  .a  euloijy  on  I)unst:in  hiiiiself. 

*  S.  Oswald  brought  the  restored  rule  of  S.  Ik-nodiet  from  Fleury  to 
Jtiiniscy.    Hist.  Ranis.  ((Jalel,  p.  T,<)i. 

»  One  of  the  penitentiids  ascribed  to  Egbert  (Wilkins,  Cone.  i.  1 13-143. 
Thorpe,  Anglo-Saxon  La«s,  pp.  343-.^92)  is  a  translation  of  Halitgar  of 
Cambray.  The  laws  of  Tlieodulf  of  Orleans  are  also  translated;  in  Wilkins, 
i.  265  nq. 

'  See  above,  p.  204. 

U 
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The 

century. 


and  concluded  a  league  for  mutual  intercession  witli  the  monks 
of  S.  Gall 

Some  marks  of  this  intercourse  are  left  on  the  consti- 
tutional history  of  the  church.  Although  the  pontifical  claims 
of  Odo  and  Dunstan  play  so  great  a  pait  in  the  popular  his- 
tories, their  secular  position  somewhat  derogated  from  their 
ecclesiastical  one.  Whether  purely  conciliar  action  ceased,  or 
whether  it  be  that  the  assimilation  of  the  national  witeua- 
gemots  to  the  older  ecclesiastical  councils  renders  it  difficult  to 
distinguish  between  lay  and  spiritual  assemblies,  the  result  is 
the  same.  There  ai'e  few  if  any  distinctly  ecclesiastical  councils 
of  the  tenth  century  in  England ;  and  eveiy  royal  code  contains 
large  ecclesiastical  regulations.  The  abundant  bodies  of  canons 
which  exist  are  clad  either  in  the  form  of  constitutions,  such  as 
those  of  Odo  and  Edgar  ^,  or  in  the  form  of  private  compila- 
tions such  as  that  of  Elfric^.  It  would  almost  seem  as  if  the 
union  between  church  and  state  had  become  so  intimate  as  to 
supersede  one  of  the  most  important  functions  of  the  former  ; 
for  the  break  in  the  list  of  councils  cannot  be  attributed  to  the 
loss  of  records ;  abundance  of  charters  in  both  Latin  and  Eng- 
lish attest  the  activity  of  the  church  and  of  the  monasteries,  and 
abundant  penitential  literature  shows  that  the  want  of  canonical 
legislation  was  felt.  It  is  perhaps  most  pi'obable  that  business  of 
both  sorts  was  transacted  in  the  same  assemblies,  as  was  done  in 
the  councils  of  the  twelfth  and  thirteenth  centuries,  when  the 
difficulties  of  collecting  the  clerical  witan  more  than  once  or 
twice  a  year  were  still  considerable.  The  fact  that  the  persons 
who  comjjosed  the  two  were  the  same,  or  nearly  so,  contributes 
to  the  uncertainty,  and  possibly  occasioned  the  confusion  of  which 
this  obscurity  is  the  result. 

90.  The  ecclesiastical  history  of  the  eleventh  century  is  of  an 
equally  varied  character.  On  the  one  hand  there  is  a  great  de- 
velopment of  English  literature.     Elfric  nobly  curries  out  what 


'  Gokla.stu8,  Uer.  Alaiuann.  Scr.  ii.  15  153  ;  Moniorials  of  S.  Dunstan, 
p.  Ixxv. 

^  See  Wilkins,  Concilia,  i.  pp.  212,  225. 

'  Ibid.  p.  250.  Johnson's  Canons,  i.  388-407.  Thorpe,  Ancient  Laws, 
pp.  441  .sq. 
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Alfred  had  begun.  More  than  ever  the  chroniclers  and  sermon 
writers  put  forth  their  strength.  The  society  which  is  unable  to 
withstand  the  ai'ms  of  Canute  almost  immediately  humanises 
and  elevates  him.    The  court  of  Edward  the  Confessor,  although  Intcreourse 

with  the 

too  much  divided  and  leavened  with  unpatriotic  counsels,  is  colleges  of 
an  advance  in  cultivation  on  that  of  his  father ;  and  England, 
although  she  has  very  much  to  lose  by  this  foreign  admixture, 
has  much  also  to  gain.  The  school  which  Harold  founded  at 
Waltham  the  whole  revival  of  the  canonical  life  as  a  more  honest 
and  more  practicable  system  than  the  monastic,  was  one  result 
of  the  increased  intercourse  with  the  empire  and  especially  with 
Lorraine.    The  introduction  of  foreign  ecclesiastics  into  English  Foreifrn 

^  ecclesiastiRS 

bishoprics  was  another  ^.    For  this  latter  proceeding  the  church  in  Kudish 

...  .         .  sees, 

was  not  ready :  English  isolation  has  always  resisted  it,  and  the 

fact  of  the  unpopularity  of  the  new  comers,  the  absolute  necessity 

that  fell  on  them  of  throwing  themselves  for  support  on  other 

agencies  than  the  result  of  their  work  and  the  love  of  the  people, 

must  have  counteracted  any  possible  benefit  that  could  have 

been  derived  from  freer  intercourse  with  the  churches  of  the 

continent.    Amongst  the  prelates  of  this  era  there  are  very  few  Wuifstan 

•  1  1  »     1  1  •  1       and  lialdrttl. 

excej>t  S.  \V  ulistan  who  are  spoken  of  with  honour.  Archbishop 

Ealdred  of  York,  the  traveller,  pilgrim  and  ambassador,  stands 

high  on  the  list  of  Anglo-Saxon  statesmen,  but  it  is  not  until  after 

the  Conquest  that  he  shows  much  of  the  spirit  of  the  patriot. 

The  practice  of  holding  bishoprics  in  plurality,  which  reaches 

its  climax  in  him',  may  perhaps  be  excused  on  the  same  grounds 

as  the  nomination  of  the  foreign  prelates — the  default  of  native 

candidates. 

lu  the  extreme  difficulty  of  discriminating  between  the  cede- 

_    '=>  churcii  unci 

siastical  and  civil  relations  of  men  and  things,  to  enter  now  into  stut; . 
the  special  development  of  church  institutions  in  the  tenth  and 
eleventh  century  would  be  to  traverse  again  the  ground  already 

'  Seo  the  TraotatuM  <le  S.  Cruce,  pref.  pp.  v-xii.    Freoni.-in,  Nonn.  Conq. 
ii.  440  Hc|.    E|)iHti)lae  C'.antiiaricnHcs,  pref. 

'  Fruuiiiaii  (.Norm.  Coik).  ii.  80,  8i )  regards  the  Lotharingian  prelates  as 
Cerinaii  in  Kpei-oh,  .mil  therefore  possibly  wi  lcoinc  to  Goilwin  ami  his  party. 

'  He  held,  or  at  lea.st  adininistered,  at  one  time  \Vore(!Ntcr,  Hereford  and 
Sherlxirne  :  it  Ih  lair  to  nay  that  he  was  a  good  liishop  wlien  such  were  very 
scarce,  and  that  he  kej)t  foreigners  out. 

U  2 
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gone  over.  The  devolution  of  judicial  powers  on  the  lords  of 
bookland,  the  king's  thegns,  and  others  having  grants  of  sac  and 
soc,  affected  the  territorial  power  of  the  bishops  and  monasteries 
in  just  the  same  way  :  it  is  in  fact  from  the  charters  of  immunity 
to  the  churches  that  we  are  able  to  draw  the  scanty  conclusions 
which  can  be  drawn  as  to  the  status  of  the  lay  lords.  The  obliga- 
tion of  'borh,'  by  which  every  man  was  obliged  to  have  a  security 
for  his  keeping  the  peace,  was  enforced  on  ecclesiastics  also.  An 
unpublished  list  of  the  '  festormen '  of  archbishop  Elfric  exists 
on  a  flj'-leaf  of  the  York  Gospel  Book ;  eveiy  priest  had  to  find 
himself  twelve  such  bondsmen* ;  Elfric  has  sixty  or  more.  The 
ofiice  of  archdeacon,  which  appears  first  at  the  end  of  the  eighth 
century,  has  now  risen  into  a  place  of  jurisdiction,  although  tlie 
creation  of  territorial  archdeaconries  has  not  yet  been  required. 
The  bishops,  instead  of  resigning  when  age  and  infirmity  incapa- 
citate them,  employ  deputies  to  perform  their  spiritual  functions, 
as  the  prince-bishops  did  in  the  later  middle  ages.  The  distinc- 
tive character  of  the  Anglo-Saxon  church,  like  that  of  the  state,  is 
being  changed  to  the  general  pattern  of  the  continental  churches. 
The  same  cries  of  simony  and  immorality  against  the  clergy  which 
are  heard  in  France  and  Germany  are  prevalent  here,  and  the 
means  taken  to  silence  them  are  as  weak  in  England  as  abroad. 
The  revival  of  life  and  energy  under  Dunstan  and  Elfric  has 
worn  itself  out  before  the  days  of  the  Confessor.  The  exhaustion 
of  the  church  coincided  with  that  of  the  state,  of  which  Edward 
is  a  fair  type,  and  which  the  zeal  of  Siward,  of  Godwin,  and  even 
of  Harold  could  not  counteract.  The  time  was  come  for  Lan- 
franc  and  Anselm  as  well  as  for  William  of  Normandy  and 
Henry  of  Anjou. 

It  is  scarcely  necessary  to  point  out  the  special  importance 
of  this  portion  of  history  in  its  bearing  on  our  constitutional 
growth.  The  Clunch  of  England  is  not  only  the  agency  by 
which  Christianity  is  brought  to  a  heathen  people,  a  herald  of 
si>iritnal  blessings  and  glorious  hopes  in  another  Iffe  ;  it  is  not 
merely  the  tamer  of  ciuol  natures,  th(>  civilisoi-  of  the  rude,  the 
cultivator  of  the  wa^tc  plnces,  tlic  educator,  the  guide  and  th( 
'  La\vti  of  the  Nuithunihi  ian  I'riests,  §  2, 
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protector,  whose  guardianship  is  the  only  safeguard  of  the 

woman,  the  child,  and  the  slave  against  the  tyi-anny  of  their  lord 

and  master.    The  church  is  tliis  in  many  other  countries  besides  Bearin?  of 
.  .    .  mi '        •        <■  1       1       1    ■    ^^"^  English 

Bntam  ;  but  here  it  is  much  more.    The  umty  of  the  chuixh  m  church  his- 

-Lugland  was  the  pattern  of  the  unity  of  the  state  :  the  cohesion  life  of  the 
of  the  church  was  for  ages  the  substitute  for  the  cohesion  which 
the  divided  nation  was  unable  otherwise  to  realise.  Strong  in 
its  own  conformation,  it  was  more  than  a  match  for  the  des- 
potic rule  of  such  kings  as  Offa,  and  was  the  guardian  of 
liberties  as  well  as  the  defence  of  the  oppressed.  It  was  to  an 
extraordinary  degree  a  national  church  :  national  in  its  compre- 
hensiveness as  well  as  in  its  exclusiveness.  Englishmen  were  in 
their  lay  aspect  Mercians  or  West  Saxons  ;  only  in  their  ecclesi- 
astical relations  could  they  feel  themselves  fellow-countrymen 
and  fellow-subjects.  And  for  a  great  part  of  the  period  under 
our  view,  the  interference  of  foreign  churches  was  scarcely 
if  at  all  felt.  There  was  no  Roman  legation  from  the  days  of 
Theodore  to  those  of  Offa,  and  there  are  only  scanty  vestiges  of 
such  interference  for  the  next  three  centuries :  Dunstan  boldly 
refused  to  obey  a  papal  sentence Until  the  eve  of  the  Con- 
quest, therefore,  the  development  of  the  system  was  free  and 
spontaneous,  although  its  sphere  was  a  small  one.  The  use 
of  the  native  tongue  in  prayers  and  sermons  is  continuous ; 
the  observance  of  native  festivals  also,  and  the  reverence  paid 
to  native  saints.  If  the  stimulating  force  of  foreign  inter- 
course was  wanting,  the  intensity  with  which  the  church  threw 
itself  into  the  interest  of  the  nation  more  than  made  up  what 
was  lacking-  The  ecclesiastical  and  the  national  spirit  thus 
gi-owing  into  one  another  sujjplied  something  at  lea.st  of  that 
strong  passive  power  which  tlie  Nonnan  despotism  was  unable 
to  break.  The  churches  were  schools  and  nurseries  of  patriots ; 
depositories  of  old  traditional  glories  and  the  refuge  of  the  per- 
secuted. The  English  clergj-  supplied  the  basis  of  the  strength 
of  Anselm  when  the  Norman  bisliops  sided  with  the  king.  They 
trained  the  English  peojile  for  the  time  when  the  kings  should 
ct)urt  their  support  and  purchase  their  adherence  by  the  re- 

'  See  Adelard'a  Life  of  DunHtan,  in  Memorials  of  8.  Duntitan,  p.  67. 
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storation  of  liberties  that  would  otherwise  have  been  forgotten. 
The  unity  of  the  church  was  in  the  early  period  the  only  work- 
ing unity  ;  and  its  liberty,  in  the  evil  days  that  followed,  the 
only  form  in  which  the  traditions  of  the  ancient  freedom  lingered. 
It  was  again  to  be  the  tie  between  the  conquered  and  the  con- 
querors ;  to  give  to  the  oppressed  a  hold  on  the  conscience  of 
the  despot ;  to  win  new  liberties  and  revive  the  old ;  to  unite 
Norman  and  Englishman  in  the  resistance  to  tyrants,  and 
educate  the  growing  nation  for  its  distant  destiny  as  the 
teacher  and  herald  of  freedom  to  all  the  world. 


CHAPTER  IX. 


THE  NORMAN  CONQUEST. 

91.  Complex  results  of  the  Conquest. — 92.  State  of  Normandy. — 93.  Growth 
of  Feudalism. — 94.  Feudal  ideas  of  the  Conquest. — 95.  National  policy 
of  William. — 96.  Introduction  of  Feudal  usages. — 97.  Maintenance  of 
old  forms. — 98.  Results  of  changes  of  administrators. — 99.  Subordinate 
changes  in  judicature.  — 100.  In  taxation. — 101.  In  ecclesiastical 
affairs. — 102.  Transitional  character  of  the  period. 

91.  The  effect  of  the  Norin.in  Conquest  on  the  character  and  Complex 
constitution  of  the  Englisli  wa.s  threefold.    The  Norman  rule  JJonquest.'''^ 
invigorated  the  wliole  national  system  ;  it  stimulated  the  growth 
of  freedom  and  the  sense  of  unity,  and  it  supplied,  partly  from 
its  own  stock  of  jurisprudence,  and  partly  under  the  pressure 
of  the  circumstances  in  which  the  conquerors  found  themselves, 
a  formative  power  which  helped  to  develop  and  concentrate  the 
wasted  energies  of  the  native  race.    In  the  first  place  it  brought  Its  invi- 
the  nation  at  once  and  permanently  within  the  circle  of  Euro-  effect'."* 
pean  interests,  and  the  Crusades,  which  followed  within  a  few 
years,  and  wliich  were  recruited  largely  from  the  Normans  and 
the  English,  prevented  a  relapse  into  isolation.  The  adventurous 
and  hi^dily-strung  energy  of  the  ruling  race  communicated  itself 
to  the  i)cople  wiiom  it  ruled  ;  its  i-estless  activity  and  strong 
political  instinct  roused   tlie  dormant  spirit  and  di.sciidincd 
even  while  it  oppressed  it.   •   For,  in  the  second  place,  the  It  culls  forth 
powers  wnuh  it  called  fortii  were  largely  exercised  in  counter-  opposition, 
acting  its  own  influence.    The  Normans  so  far  as  they  became 
Knglish  adiled  nerve  and  force  to  the  system  with  which  they 
identified  themselves  ;  so  far  as  they  continued  Norman  tliey 
provoked  and  stimulated  by  opposition  and  oppression  the  latent 
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effect  of'the  English.    The  Norman  kings  fostered,  and  the 

Couquest.  Norman  nobility  forced  out  the  new  growth  of  life.  In  the 
third  place,  however,  the  importation  of  new  systems  of  admin- 
istration, and  the  development  of  new  expedients,  in  every  de- 
partment of  government,  by  men  who  had  a  genius  not  only  for 
jurisprudence  but  for  every  branch  of  organisation,  furnished 
a  disciplinary  and  formative  machinery  in  which  the  new  and 
revived  powers  might  be  trained  : — a  system  which  through 
oppression  prepared  the  way  for  order,  and  by  routine  educated 
men  for  the  dominion  of  law :  law  and  order  which  when  com- 
pleted should  attest  by  the  pertinacious  retention  and  develoj)- 
ment  of  primitive  institutions,  that  the  discipline  which  liad 
called  them  forth  and  trained  men  for  them,  was  a  discipline 
only,  not  the  imposition  of  a  new  and  adventitious  polity.  For 
the  Norman  polity  had  very  little  substantial  organisation  of  its 
own  ;  and  what  it  brought  with  it  to  England  was  soon  worn 
out  or  merged  in  that  of  the  nation  with  which  it  united.  Only 
the  vigour  and  vitality  which  it  had  called  forth  was  jier- 
manent. 

The  92.  Of  the  constitutional  history  of  the  Normans  of  Nor- 

Normandy?  mandy  we  have  very  little  information  ^.  A  century  and  a  half 
before  the  Conquest  of  England,  Kollo  had  received  the  province 
from  Charles  the  Simple :  he  and  his  people  in  becoming  Chris- 
tian had  become  to  a  certain  e.Ktent  Frank  also.  They  retained 
much  of  the  Scandinavian  character,  but  of  the  Norse  customs 
only  those  which  fell  into  easy  agreement  with  Frank  law  ;  and 
their  native  language  they  entirely  forgot.  Of  Frank  law  in  its 
early  Norman  form  we  have  equally  scanty  evidence.  What 
little  is  known  is  learned  from  later  jurisprudence,  ai  d  that  by 

*  Sec  Palgrave,  Normandj'  and  England,  i.  113.  Palgrave  enumerates 
three  traditions  or  b  gal  lu^'ends  of  Rotlo  :  (1)  Tlio  custom  of  the  claiii'ur 
dc  haro,  by  which  whoever  sustained  or  feared  to  sustain  any  damage  of 
goods  or  chattels,  life  or  limb,  was  entitled  to  raise  the  country  by  the  cry 
•  Haro.  (2)  The  legend  of  the  Roumare,  according  to  which  lie  tried  the 
obedience  of  his  peojjle  by  hanging  his  bracelets  on  a  tree,  where  they 
remained  nnt;uardod  for  three  years  and  unmolested.  (3)  The  legend  of 
Long-pani),  according  to  which  he  hanged  a  Inisband  and  wife  who  had 
conspired  to  cheat  him.  The  first  two  stories  are  common  to  lOngland  and 
other  countries  ;  the  last  is  in  confoninty  with  Scandinavian  jurisprudence. 
Ibid.  i.  696-699. 


IX.J 


State  of  Normandy. 


249 


inference  rather  than  historic  evidence.    Even  the  existence  of  oitsourity 


Conquest  of  England  lias  been  questioned,  unreasonably  indeed, 
but  not  witliout  such  probability  as  arises  from  lack  of  docu- 
mentary materials  of  proof  The  little  that  is  clearly  known 
seems  to  be  that  the  Norman  duke  or  count  ruled  liis  people  as 
a  personal  sovereign,  and  with  the  advice  of  a  council  of  great 
men^;  that  under  him  were  a  number  of  bai'ons,  who  owed  their  The  nobles, 
position  to  the  possession  of  land  for  which  they  were  under 
feudal  obligations  to  him,  which  they  took  every  opportunity  of 
discarding  ;  who  had  the  status  of  nobility  derived  from  ancient 
Norse  descent  or  from  connexion  with  the  ducal  family,  although 
that  nobility  neither  possessed  purity  of  blood,  nor  was  accom- 
panied by  any  feeling  of  honour  or  loyalty  ;  and  who  therefore 
weie  kept  faithful  partly  by  a  sense  of  interest  and  partly  by  the 
strong  hand  of  their  master The  population  of  cultivators  lived 

'  Sismonili'.s  idea  that  Hollo  introduced  full-grown  feudality  into  Nor- 
mandy (Palgrave,  Normandy  and  England,  i.  693)  is  of  course  quite 
untenable.  Palgrave  remarks  that  '  it  TL-maius  to  be  proved  whether  any 
system  of  Norman  tenure  had  been  matured  into  con.sisteucy  by  fiscal 
talent  until  after  the  seventh  duke  of  Normandy  .won  the  Anglo-Saxon 
crown.'  Ibid.  i.  694.  He  regards  however  Richard  .Sauspeur,  the  third 
duke,  as  the  founder  of  Norman  feudalism.  Ibid.  ii.  534.  Waitz  agi-ees 
with  Palgrave  as  to  the  comparatively  late  growth  of  it;  Giittingische 
Gelehrte  Anzeigen,  Nachrichten,  Feb.  14,  lS66  ;  pp.  9,!;,  96. 

'  Freeman,  Norm.  Conq.  iii.  289  sq.  Palgrave,  Normandy,  and  Eng- 
land, ii.  257,  regards  William  Longsword  the  son  of  Uollo  as  absolute. 
'  His  was  the  law,  his  was  tlie  state,  his  was  tlie  church.'  '  No  baronage 
surrounded  his  curule  chair,  no  clerk  sat  at  his  feet.  He  spake  the  law, 
he  gave  the  law,  he  made  the  law,  he  executed  the  law.'  Ibid.  p.  258. 
'  At  no  period  after  the  first  development  of  the  duchy  until  it  has  been 
united  to  the  cmwn  of  France,  can  we  discern  any  courts  or  conventions  of 
prelates  and  nobles  equivalent  to  the  (ireat  t'ouncils.  States  General,  or 
Parliaments  of  subsequent  times.'    Ibid.  p.  259. 

'  Palgrave,  Normandy  and  P^ngland,  iii.  28,  29.  The  Norman  counts 
were  at  the  time  of  the  ConcpicSt,  in  most  cases,  younger  Ijranclies  of  the 
ducal  house  or  closely  connected  with  it  by  affinity.  The  counts  of 
Brionne,  livrcux,  and  Ku  were  descended  from  sons  of  Richard  1;  Count 
Odo  of  Auiiiale  was  the  < 'cmciueror's  brother-in-law  ;  Gomit  Kuln  rtof  Mor- 
tain  his  lialt-brothi-r.  Tlio  tiiree  great  patriarclis  of  the  other  Norman 
houses  were  ^'vo  of  Ilelesnie,  ancestor  of  the  Montgomery  counts  of  I'on- 
thieu  and  Alenyon,  and  earls  of  Shrewsbury  ;  15'  rnard  the  Dane,  and  Osmund 
de  ('entville.  Ibid.  ii.  535,  536;  iii.  148.  ']'he  IJeannionts,  whoso  county 
of  Meulan,  or  M client,  was  in  the  French  Vexin,  and  who  were  the  an- 
cestors of  tho  earls  of  Warwick  and  Li-icestcT,  were  descended  from  a  sister 
of  Uunnoris,  the  wife  of  Duke  Richard  I  ;  and  the  houses  of  Montgomery, 
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The  cuiti-  under  tliis  aristocracy,  Gallic  in  extraction,  Frank  in  law  and 
custom,  and  speaking  the  language  which  had  been  created  by 
their  early  history.  These  people  were  in  strict  dependence  on 
their  Norman  lords,  although  they  now  and  then  showed  some 
remembrance  of  the  comparative  freedom  they  had  enjoyed  under 
the  Frank  empire,  and  retained  the  local  organisation  which 
The  towns,   neither  Franks  nor  Normans  were  numerous  enough  to  displace*; 

and  commercial  prosperity  and  a  strong  communal  feeling  sub- 
sisted in  the  great  towns.    Nothing  but  the  personal  character 
of  the  dukes  had  prevented  the  territory  thus  lightly  held  from 
Ducal  policy,  dismemberment.    The  strong  hand  had  gathered  all  the  great 
fiefs  into  the  hands  of  kinsmen  whose  fidelity  was  secured  by  the 
right  of  the  duke  to  gan-ison  their  castles,  and  whose  tyrannies 
were  limited  by  the  right  of  the  duke  to  enforce  his  own  peace. 
Their  attempts  at  independence  were  checked  by  i-uthless  blood- 
iieiation  of  shed.    The  duke  himself  was  by  commendation  a  vassal  of  the 
the  king  of    king,  not  so  much  as  king,  for  the  gift  to  Rollo  had  left  him 
France.       ^^^^^  duke  of  the  French  :  Richard  of  Normandy  had 

commended  himself  to  Hugh  the  Great,  whose  descendants  had 
since  become  kings  ^.  But  the  hold  of  the  royal  hand  on  Nor- 
mandy was  scarcely  perceptible  ;  and  its  constitutional  con- 
nexion is  with  the  polity  of  the  Karolingian  rather  than  with 
that  of  the  third  race  of  kings.  What  little  legal  system  sub- 
sisted was  derived  from  the  Frank  institutions  as  they  were 
when  Normandy  was  separated  from  the  body  of  the  Frank 
dominion. 

93.  Feudalism,  the  comprehensive  idea  which  includes  the 
whole  governmental  policy  of  the  Fi-ench  kingdom,  was  of 

Warenne  and  Gitranl,  from  other  sifters  of  the  same  fiinious  lady  ;  the 
house  of  liretenil  from  her  brother  Hcrfast.  Sec  the  pedigrees  at  the 
end  of  I)u  Chesne's  Seriptores  Hist.  Norniannornm. 

'  Piilgrave,  Normandy  :ind  England,  iii.  41,  42:  'When  we  reach  tlie 
era  of  written  evidence  all  absolute  servitude  has  become  obsolete.  The 
very  charter  which  designates  the  Tcnc-tcriant  as  a  servus  guaiantces  liis 
personal  freedom.'    Ibid.  p.  44. 

'  On  the  status  of  the  Norman  dukes,  and  the  changes  of  the  relation  in 
wliicli  they  stood  to  the  Karolings,  the  (iennaii  kings  of  the  Saxun  line, 
the  ilukes  of  the  Franks  and  the  kings,  see  I'algrave,  Normandy  and  Kie.'- 
land,  ii.  125,  227-234,  347,  ,S.V^  I  Freeman,  Norm.  ('omi.  i.  16;,  220,  221, 
609  ;  VVaitz,  Nachricliteu  ^as  above),  [ip.  69-96. 
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distinctly  Frank  growth       The  principle  which  underlies  it  Frank 
may  be  universal;  but  the  historic  development  of  it  with  which  foucUiiisni 
the  constitutional  history  of  Europe  is  concerned  may  be  traced 
step  by  step  under  Frank  influence,  from  its  first  appearance 
on  the  conquered  soil  of  Roman  Gaul  to  its  full  development 
in  the  jurisprudence  of  the  Middle  Ages".    In  the  form  which  it 

'  The  word  feudum,  fief  or  fee,  is  derived  from  the  Gennim  vs'ord  for 
cattle  (Gothic  fuihu ;  Ohl  High  German  film  ;  Old  Sa\on  fthii  ;  Anglo- 
Saxon  fenh)  ;  the  secondary  meaninij  being  goods,  especially  money  : 
hence  property  in  generiil.  The  letter  d  is  perhaps  a  mere  insertion  for 
sound's  sake  ;  but  it  has  been  interpreted  as  a  ])art  of  a  second  root,  od, 
also  meaning  property,  in  which  case  the  first  syllable  has  a  third  meaning, 
that  of  fee  or  reward,  and  the  whole  word  means  property  given  by  way  of 
reward  for  pervice.  But  tliis  is  improl)able  ;  and  the  connexion  of  the 
word  with  the  Greek  (/xilivrtvats,  which  is  suggested  by  the  similarity  of 
feudal  and  emphyteutic  tenure  of  land,  will  not  stand  the  test  of  criticism. 
The  le{;al  emphyteusis  is  'a  perpetual  right  in  a  |>iece  of  land  that  is  the 
property  of  another.'  This  word  occurs  first  in  the  Digest  of  Justinian, 
and  the  emphyteutic  possessor  seems  generally  to  be  a  mere  lessee  :  it 
appears  in  the  Lombard  Capitulary  of  a  d.  819.  The  word /f&(Zi!H/  is  not 
found  earlier  than  the  close  of  the  ninth  century.  But  neither  the  etymo- 
logy of  the  latter  word  nor  the  di  velopnient  of  its  several  meanings  can  be 
regarded  as  certain.  See  Smith's  Dictionary  of  Antiquities,  s.  v.  Emphy- 
tcunis  ;  Robertson,  Scotland,  ii.  454  ;  Du  Cange,  &c. 

'  As  feudalism  in  both  tenure  and  government  was,  so  far  as  it  existed 
in  England,  brought  full  grown  from  France,  it  is  n<it  neces.sary  here  to 
trace  in  detail  its  growth  in  its  native  country.  But  it  is  important  to  note 
the  change  in  the  opinion  of  sciiolars  on  the  subject,  which  has  resulted 
from  the  recent  investigations  of  German  writers.  The  view  accepted  in 
the  last  century  on  the  authority  of  Montesquieu,  and  generally  maintained 
by  the  French  writers,  is  tliat  the  conquests  of  the  Franks  were  made  by 
independent  nobles,  who  had  a  powerful  comitatus,  and  that  the  lands  so 
acquired  were  divided  amongst  the  comite.s,  each  of  whom  was  Ijound  by 
a  H])ecial  oath  of  fidelity  to  his  lord,  and  iield  his  land  by  the  obligation  of 
military  SI rvice  Eichhorn,  accei)ting  this  theory,  distinguislied  the  divisions 
of  territory  made  before  (Jlovis,  on  the  princii)le  of  free  allotment,  from 
those  made  by  that  king  and  iiis  successors,  on  a  feudal  principle  :  the 
recipients  of  tlie  latter  grants  were  supposed  to  be  the  lendca,  and  amongst 
the  leudes  a  narrower  class  of  comites  bore  the  name  of  autnmtions.  The 
Merovingian  kingdom  was,  on  this  hypotiiesis,  a  state  built  up  on  vas- 
salage ;  the  bond  of  unity  being  the  connexion  of  classes  in  subordination 
to  one  another,  not  the  connnon  and  inunediate  subjccticm  to  a  sovereign 
goveniinent.  This  theory  has  been  entirely  refuted  by  VVaitz,  who.se 
authority  has  been,  in  tiiis  work,  regarded  as  conclusive  as  to  the  ancient 
German  system.  It  was  no  irregular  unorganised  fabric,  but  a  ciuuplete 
governmental  Rystem.  Its  conquests  were  the  work  of  the  nations  moving 
in  entire  order;  the  comitatus  was  not  the  bond  of  cohesion;  the  leude« 
were  not  comites  :  all  the  people  were  bound  to  lie-  faithful  to  the  king  ; 
the  gift  of  an  estate  by  the  king  involved  no  defined  obli'^ation  of  service  ; 
all  the  nation  was  alike  bound  to  military  service;  the  only  comites  were 
the  autrustionB,  and  these  were  few  iu  number;  the  basis  of  the  Mero- 
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Condition  has  reached  at  the  Norman  Conquest,  it  may  be  described  as 
of  feudalism  .  . 

at  the  time  a  Complete  organisation  of  society  through  the  medium  of  land 
Xorman  tenure,  in  which  from  the  king  down  to  the  lowest  landowner 
Conquest.  ^  bound  together  by  obligation  of  service  and  defence  :  the 
lord  to  protect  his  vassal,  the  vassal  to  do  service  to  his  lord; 
the  defence  and  sei-vice  being  based  on  and  regulated  by  the 
nature  and  extent  of  the  laud  held  by  the  one  of  the  other.  In 
those  states  which  have  reached  the  teriitorial  stage  of  develop- 
ment, the  rights  of  defence  and  service  are  supplemented  by  the 
right  of  jurisdiction.  The  lord  judges  as  well  as  defends  his 
vassal  ;  the  vassal  does  suit  as  well  as  service  to  his  lord.  In 
states  in  which  feudal  government  has  reached  its  utmost  growth, 
the  political,  financial,  judicial,  every  branch  (jf  jDublic  admin- 
istration is  regulated  by  the  same  conditions.  The  central 
authority  is  a  mere  shadow  of  a  name. 

Elements  of  This  institution  had  grown  up  from  two  great  sources — the 
feudalism.  _  .  . 

beneficium,  and  the  practice  of  commendation, — and  had  been 

specially  fostered  on  Gallic  soil  by  the  existence  of  a  subject 

population  which  admitted  of  any  amount  of  extension  in  the 

The^fn«-     methods  of  dependence.    The  beneficiary  system  ^  originated 

partly  in  gifts  of  land  made  by  the  kings  out  of  their  own 

estates  to  their  kinsmen  and  servants,  with  a  special  undcr- 


vingian  polity  was  not  the  relation  of  lor  1  anil  vassal,  but  that  of  the  sub- 
ject to  the  sovereign.  The  arguments  of  Koth  (Geschichte  des  Beneficial- 
wesens,  and  Feudalitiit  und  Unterthanverband)  so  far  coincide  with  those  of 
Waitz ;  and  tlie  work  of  Sohm  (Altdeutsche  Reichs-  und  Gerichtsverfas- 
sunj;)  completes  the  overthrow  of  the  old  theory  by  reconstructing  in  a 
very  remarkal)le  manner  the  old  German  system  in  Salian  and  Merovingian 
times.  It  reraain.s  now  to  account  for  the  growth  of  the  feudal  system. 
This  is  done  bj'  Waitz  on  the  theory  of  a  conjunction  and  interpenetratioii 
of  the  beneficial  system  and  the  vassal  relation,  both  being  fostered  by  the 
growth  of  immunities  ;  and  this  is  the  view  adojited  in  the  text.  Roth, 
however,  goRS  further,  connecting  the  antrustionship  with  the  vass;d  re- 
lation, and  making  the  former  a  link  between  the  primitive  comitatus  and 
later  feudalism.  'J'he  infeudation  of  benefices  and  transfer  of  magisterial 
jurisdictions  to  the  landowners  (the  sei;j;niorial  .system'),  he  traces  not  to 
any  general  movement  in  society,  but  to  the  violent  innovation  of  the 
early  Karoling  period,  which  itself  resulteil  from  the  great  secuhtrlsations 
of  the  eighth  century.  Waltz's  theory  is  maintained  as  against  Roth, 
in  the  points  in  which  the  two  writers  differ,  in  the  last  edition  of  his  in- 
valuable work.  See  also  Richter,  Annalen  der  Dcutschen  Geschichte, 
pp.  108-1 II. 

'  Waitz,  D.  V.  G.  ii.  226-258. 
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taking  to  be  faithful  * ;  partly  in  the  surrender  by  landowners 
of  their  estates  to  churches  or  powerful  men,  to  be  received  back 
again  and  held  by  them  as  tenants  for  rent  or  service.  By  the 
latter  arrangement  the  weaker  man  obtained  the  pi'otection  of 
the  stronger,  and  he  who  felt  himself  insecure  placed  his  title 
under  the  defence  of  the  church.  By  the  practice  of  commend-  Commend- 
ation^, on  the  other  hand,  the  inferior  put  himself  under  the  per- 
sonal care  of  a  lord,  but  without  altering  his  title  or  divesting 
himself  of  his  right  to  his  estate  ;  he  became  a  vassal  ^  and  did 
homage.  The  placing  of  his  hands  between  those  of  his  lord 
was  the  typical  act  by  which  the  connexion  was  formed.  And 
the  oath  of  fealty  was  taken  at  the  same  time.  The  union  of  the 
beneficiary  tie  with  that  of  conimendation  completed  the  idea  of 

feudal  obligation  ;  the  two-fold  hold  on  the  land,  that  of  the  lord  Twofold 

nature  of 

and  that  of  the  vassal,  was  supplemented  by  the  two-fold  en-  vassalage. 

gagement,  that  of  tlie  lord  to  defend,  and  that  of  the  vassal  to 

be  faithful.    A  third  incTcdicnt  was  supplied  by  the  grants  of  Grants  of 

.  .  immunity, 

immunity  by  which  in  the  Frank  empire,  as  in  England,  the 

possession  of  land  was  united  with  the  right  of  judicature  :  the 
dwellers  on  a  feudal  property  were  placed  under  the  tribunal  > 
of  the  lord,  and  the  rights  which  had  belonged  to  the  nation  or 
to  its  chosen  head  were  devolved  upon  the  receiver  of  a  fief*. 
The  rapid  spread  of  the  system  thus  originated,  and  the  assimi- 
lation of  all  other  tenures  to  it,  may  be  regarded  as  the  work  of 

'  Not  a  jjromise  of  definite  service  but  a  plcdtje  to  continue  faithful  iu  the 
CDmhict  in  cotiHidenition  of  which  the  reward  isj^^iven.  Waitz.  D.  V.G.ii.  251. 
Sucii  a  condition  of  course  preserved  to  tlie  giver  a  hold  on  or  interest  in  the 
land,  through  which  he  was  aide  to  enforce  fidelity.  See  also  Rotli,  Bene- 
ficialwesen,  p.  3S5  ;  who  point^i  out  that  even  when  the  possessors  of  great 
benefices  eonjniended  themselves  to  the  kind's,  they  did  not  in  the  days  of 
Charles  the  Raid  fall  into  the  class  of  vassals  ;  '  episcopi,  abliates,  coniites 
et  vaasalli  doininici  .  .  .  beneficia  habentes  Carolo  se  coinniendaverunt,  et 
fidelitatem  sacratnento  firmaverunt.'  Ann.  Bertin,  a.d.  837.  But  this  was 
a  period  of  tian^ition,  and  if  they  did  not  become  vjvssals  in  name,  they 
entered  into  a  relation  wliicb  differed  very  little  from  later  vass-ahige. 

'  Waitz,  1).  V.  G.  ii.  258  -2f>2. 

'  VasHiis  in  the  Merovingi:in  period  was  used,  according  to  Roth,  in- 
variably for  an  unfree  person  ;  in  the  Karoliiigian  pi  i  ioil  for  ii  frernian 
coinm.-nded,  or,  as  he  stat<  s  it,  placed  in  the  re'ation  nf  comitatui,  to  a 
ion!  ;  Bene'  cialwcHen,  p  367.  Waitz.  a-s  has  been  repeatedly  mentioned, 
rejects  the  id<-a  of  conm  cting  the  comitatus  with  commendation. 

«  Waitz,  D.  V.  G.  ii.  634-645  ;  iv.  243-273. 
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the  tenth  century ;  but  as  early  as  a.d.  877  Charles  the  Bald 
recognised  the  hereditary  character  of  all  benefices*;  and  from 
that  year  the  growth  of  strictly  feudal  jurisprudence  may  be  hold 
to  date. 

The  system  testifies  to  the  country  and  causes  of  its  birth. 
The  beneficium  is  partly  of  Roman,  partlj'  of  German  origin  : 
in  the  Roman  system  the  usufruct,  the  occupation  of  land  be- 
longing to  another  person,  involved  no  diminution  of  status  ^  ; 
in  the  Germanic  system  he  who  tilled  land  that  was  not  his  own 
was  imperfectly  free  :  the  reduction  of  a  large  Roman  population 
to  dependence  placed  the  two  classes  on  a  level,  and  conduced  to 
the  wide  extension  of  the  institution  Commendation  on  the  other 
hand  may  have  had  a  Gallic  or  Celtic  origin and  an  analogy 
only  with  the  Roman  clientship.  The  German  comitatus,  which 
seems  to  have  ultimately  merged  its  existence  in  one  or  other 
of  these  developments,  is  of  course  to  be  carefully  distinguished 
in  its  origin  from  them.  The  tie  of  the  benefice  or  of  commend- 
ation could  be  formed  between  any  two  persons  whatever  ;  none 
Importance  but  the  king  could  have  antrustions.  But  the  comitatus  of  Anelo- 

ofiheAnglo-  o  ,  •  ,  ,  i-  • 

Saxon  fonn  baxon  history  preserved,  as  we  nave  seen,  a  more  distinct  exist- 
'  ence  *,  and  this  perhaps  was  one  of  the  causes  that  distinguished 
the  later  Anglo-Saxon  system  most  definitely  from  the  feudalism 
of  the  Frank  empire. 

The  process  by  which  the  machinery  of  government  became 
feudalised,  although  rapid,  was  gradual.  The  weakness  of  the 
Karoling  kings  ^  and  emperors  gave  room  for  the  speedy  develop- 


'  The  praetice  had  been  growing  up  for  a  long  period,  and  the  clause  of 
the  Capitulary  of  Kiersi  is  rather  a  recoj,Miition  of  a  presumptive  right  than 
an  autlioritative  enuneiation  of  a  princi[)le.  See  on  it  Roth,  Beneficialwesen, 
p.  420  ;  Waitz,  ]).  V.  G.  iv.  693.  The  hereditary  usage  was  not  yet  uni- 
viTsal,  nor  did  this  recognition  make  it  sd  ;  the  emperor  simply  makes 
provision  as  to  what  is  to  he  done  by  his  son  during  his  absence,  iu  case  of 
tlie  death  of  a  count  or  otlier  holder  of  a  benefice.  It  is,  however,  a  clear 
proof  of  the  generality  of  the  usage.    See  Baluze,  ii.  179. 

"  See  Waitz,  D.  V.  G.  ii.  225,  234. 

*  Ibid.  iv.  199.  The  arguments  in  favour  of  this  theory  rest  on  Breton 
usages. 

*  See  above,  p.  153. 

*  The  tendency  had  begun  to  work  during  the  Merovingian  period.  It  was 
a  regulation  ofClothair  11,  tliat  tlie  count  must  be  a  native  of  the  province 
over  which  lie  was  placed.    Edict,  t'loth.  II,  c.  I  2  :  U.iluze,  i.  l6;  Waitz, 
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ment  of  disruptive  tendencies  in  a  temtory  so  extensive  and  so  introduction 
little  consolidated.  The  ducliies  and  counties  of  the  eighth  and  u^o  the'ina- 
ninth  centuries  were  still  official  magistracies,  the  holders  of  goveniment. 
which  discharged  the  functions  of  imperial  judges  or  generals. 
Such  officers  were  of  course  men  whom  the  kings  could  trust, 
in  most  cases  Franks,  courtiers  or  kinsmen,  who  at  an  earlier 
date  would  have  been  coinites  or  antnistions,  and  who  were  pro- 
vided for  by  feudal  benefices.  The  official  magistracy  had  in 
itself  the  tendency  to  become  hereditary,  and  when  the  benefice 
was  recognised  as  heritable,  the  provincial  governorship  became 
so  too.  But  the  provincial  governor  had  many  opportunities  of 
improving  liis  position,  especially  if  he  could  throw  himself  into 
the  manners  and  aspirations  of  the  people  he  ruled.  Bj^  mar- 
riage or  inheritance  he  might  accumulate  in  his  family  not  only 
the  old  alodial  estates  which,  especially  on  German  soil,  still 
continued  to  subsist,  but  the  traditions  and  local  loyalties  which 
were  connected  with  the  possession  of  them  ^   So  in  a  few  years  Growth  of 

•  1  1       •      .     1  .  11  feudal  ma- 

the  Frank  magistrate  could  unite  m  his  own  person  the  bene-  pistrades 

,.  -11  •  iiiii-  provin- 

ficiary  endowment,  the  imperial  deputation,  and  the  headship  cial  princi- 

of  the  nation  over  which  he  presided.  And  then  it  was  only 
necessary  for  the  central  power  to  be  a  little  weakened,  and 
the  independence  of  duke  or  count  was  limited  by  his  homage 
iind  fealty  alone,  that  is  by  obligations  that  depended  on  con- 
science only  for  their  fulfilment.  It  is  in  Germany  that  the 
disruptive  tendency  most  distinctly  takes  the  political  form  ; 
Saxony  and  Bavaria  assert  their  national  independence  under 


D.  V.  G.  ii.  377.  The  intention  was  that  lie  should  have  a  substantial  stake 
in  the  well-beins;  of  tlic  jirovince,  such  that  coiiip<>n.sation  could  be  exacted 
from  liim  in  case  of  niisgoverniuent. 

'  Abundant  proof  of  this  position  will  be  found  in  German  history.  The 
rise  of  the  successive  families  of  Saxon  dukes,  and  the  whole  history  of 
I'.avarik  un<ler  the  Saxon  emperors,  fumi.sh  illustrations.  The  Saxon  dukes 
of  B.ivaria carry  out  the  Bavarian  policy  in  opposition  to  their  near  kinsmen 
on  the  imperial  throne.  The  cfrowth  of  the  Swabian  Welfs  into  perfect 
ideiititication  with  the  Saxons  whom  they  fjoverned  affords  another  striking 
instance.  In  a  less  degree,  but  still  to  some  extent,  tins  was  the  case  in 
France  alsr>;  hut  tiie(iallic  populations  liad  lost  before  the  Karolin^;  period 
most  of  their  national  aspirations;  nor  did  the  Frank  tfovernors  identify 
theuiselves  at  any  time  witii  the  people.  Hence  the  great  difference  in 
social  n-sults  between  French  and  German  feudalism. 
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Uisruptive    Swabian  and  Saxon  dukes  who  have  identified  the  interests  of 

i-esol  lit  ions.     ,    .  , 

theu-  subjects  with  their  oM'n.  In  France,  where  the  ancient  tribal 

divisions  had  been  long  obsolete,  and  where  the  existence  of  the 
alod  involved  little  or  no  feeling  of  loj'alty,  the  process  was 
simpler  still  ;  the  provincial  rulers  aimed  at  practical  rather  than 
political  sovereignty ;  the  people  were  too  weak  to  have  any 
aspirations  at  all :  the  disruption  was  due  more  to  the  abeyance 
of  central  attraction  than  to  any  centrifugal  force  existing  in 
the  provinces.  But  the  result  was  the  same  ;  feudal  government, 
a  graduated  system  of  jui-isdiction  based  on  land  tenure,  in 
which  every  lord  judged,  taxed/ and  commanded  the  class  next 
below  him,  in  which  abject  slavery  formed  the  lowest,  and  irre- 
sponsible tjranny  the  highest  grade,  in  which  private  war, 
private  coinage,  private  prisons,  took  the  place  of  the  imperial 
institutions  of  government. 
Opposition       94.  This  was  the  social  system  wliich  William  the  Con- 
theTnterest  queror  and  his  barons  had  been  accustomed  to  see  at  work  in 
nueror*a*nd  France.    One  part  of  it,  the  feudal  tenm-e  of  land,  was  perhaps 
barous  '"^  ^"^^^  description  of  tenure  which  they  could  understand  ; 

the  king  was  the  original  lord,  and  every  title  issued  mediately 
or  immediately  from  him.  The  other  part,  the  governmental 
system  of  feudalism,  was  the  point  on  which  sooner  or  later 
the  duke  and  his  barons  were  sure  to  differ;  already  the  in- 
compatibility of  the  system  with  the  existence  of  the  strong 
central  power  had  been  exemplified  in  Normandy  ;  the  strength 
of  the  dukes  had  been  tasked  to  maintain  their  hold  on  the 
castles  and  to  enforce  their  own  high  justice  :  much  more  diffi- 
cult would  England  be  to  retain  in  Norman  hands  if  the  new 
king  allowed  himself  to  be  fettered  by  the  French  system.  On 
the  other  hand  the  Norman  barons  would  fain  rise  a  step  in 
the  social  scale  answering  to  that  by  which  their  duke  had 
become  a  king  ;  and  they  aspired  to  the  same  independence 
which  they  had  seen  enjoyed  by  the  counts  of  Southern  and 
Eastern  France.  Nor  was  the  aspiration  on  their  part  alto- 
gether unreasonable;  they  had  joined  in  the  Conquest  rather 
as  sharers  in  the  great  adventure  than  as  mere  vassals  of  the 
duke  whose  birth  they  despised  as  much  as  they  feared  his 
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strength'.    William,  however,  was  wise  and  wary  as  well  as  Feudal t°- 

»  ,  iiureofland 

strong.  Hence  whilst  by  the  insensible  process  of  custom,  or  rather  reoeived 
by  the  mere  assumption  that  feudal  tenure  of  land  was  the  only  feudal  prin- 
lawful  and  reasonable  one,  the  Frankish  system  of  tenure  was  vemment^*" 
substituted  for  the  Anglo-Saxon,  the  organisation  of  govern- 
ment on  the  same  basis  was  not  equally  a  matter  of  course. 
The  Conqueror  himself  was  too  strong  to  suffer  that  organisation 
to  become  formidable  in  his  reign,  but  neither  the  brutal  force  of 
William  Rufus,  nor  the  heavy  and  equal  pressure  of  the  govern- 
ment of  Henry  I,  could  extinguish  the  tendency  towards  it.  It 
was  only  after  it  had  under  Stephen  broken  out  into  anarchy  and 
plunged  the  whole  nation  in  long  misery,  when  the  great  houses 
founded  by  the  barons  of  the  Conquest  had  suffered  forfeiture 
or  extinction,  when  the  Normans  had  become  Englishmen  under 
the  legal  and  constitutional  reforms  of  Heniy  II,  that  the  royal 
authority  in  close  alliance  with  the  nation  was  enabled  to  put 
an  end  to  the  evil. 

95.  W^illiara  the  Conqueror  claimed  the  crown  of  England  as 
the  chosen  heir  of  Edward  the  Confessor'^.    It  was  a  claim  which 

'  On  the  descent  of  the  great  barons  of  Normandy  see  above,  p.  249, 
note  3.  Ordericus  Vitalis  names  the  chiefs  who  joined  in  the  deliberation  of 
Lillebonne  preparatory  to  the  expedition  to  England  ;  the  Counts  Richard 
of  Evreux,  Robert  of  Eu,  Robert  of  Mortain,  Ralph  de  Conches,  son  of  the 
standard-bearer  of  Normandy,  William  Fitz  Osbem  the  steward,  William 
de  Warenne  and  Hugh  the  butler ;  Hugh  de  Grantmesnil  and  Roger  de 
Mowbray,  Roger  de  Beaumont  and  Roger  de  Montgomeri,  Baldwin  and 
Richard  sons  of  Count  Gilbert  of  Brionne.  Lib.  iii.  c.  1 1.  At  the  battle  of 
Hastings,  besides  most  of  these,  he  mentions  (iv,  c.  14)  Count  Eustace  of 
Boulogne,  Aimer  Viscount  of  Tliouars,  Hugh  de  Montfort  the  constable, 
and  Walter  GifTard.  Tlie  curious,  but  fpiestionable,  list  of  the  contributions 
to  the  fleet  by  tiie  allied  barons,  is  briefly  this ; — William  Fitz  Osbern  the 
steward  furnished  60  ships  ;  Hugh,  afterwards  earl  of  Chester,  60;  Hugh 
de  Montfort  the  constable,  50  ships  .and  60  knights;  Remi,  afterw.irds 
bishop  of  Lincoln,  a  ship  with  20  knights  ;  Nicholas,  abbot  of  S.  Ouen, 
20  ships  and  100  knights ;  Count  Robert  of  Eu,  60  ships  ;  Eulk  the  lame,  40 ; 
Gerald  the  steward,  40 ;  Count  William  of  Evreux,  80 ;  Roger  of  Mont- 
gomery, 60;  Roj^er  of  Beaumont,  60;  Bishop  Odo,  loo  ;  Robert  of  Mor- 
tain, 120;  Walter  Giffard,  30  and  lOO- knights.  I.ytteltoii,  Hist,  of  Henry  II, 
vol.  i.  p.  523.  Tiieso  lists  are  useful  as  heli)S  in  tracing  the  gradual  extinc- 
tion of  the  Coni[uest  families  during  the  struggles  of  the  Norman  reigns. 

'  Freeman,  Norm.  Concj.  ii.  169;  Ord.  Vit.  iii.  n  ;  C'hron.  de  Bello, 
p.  2.  The  Durham  charters  in  which  the  king  .states  that  he  is  '  Rex 
Anglorum  hereditario  jure  factug '  are  forgeries.  Sec  Greenwell,  Feodary 
of  Durham,  pp.  Ixvii,  Ixxii.  See  also  p.  Ixxzii.  The  king  himself  on  liia 
deathbed  declared  that  he  had  won  the  crown  by  the  grace  of  God,  not  by 
hereditary  riglit.    Ord.  Vit.  vii.  15.    See  Gueist,  Vensaltungsr.,  i.  1 11. 
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William      the  English  did  not  admit,  and  of  which  the  Normans  saw  the 
tries  to  rei 
as  an  Eng 
lish  king. 


^an^Eng?'  fallacy,  but  which  he  himself  consistently  maintained  and  did 


his  best  to  justify.  In  that  claim  he  saw  not  only  the  justifi- 
cation of  the  conquest  in  the  eyes  of  the  Church,  but  his 
gi"eat  safeguard  against  the  jealous  and  aggressive  host  by 
whose  aid  he  had  realised  it.  Accordingly,  immediately  after 
the  battle  of  Hastings  he  proceeded  to  seek  the  national  recog- 
nition. He  obtained  it  from  the  divided  and  dismayed  witan 
with  no  great  trouble,  and  was  crowned  by  the  archbishop  of 
York,  the  most  influential  and  patriotic  amongst  them,  binding 
himself  by  the  constitutional  promises  of  justice  and  good  laws. 
His  corona-  Standing  before  the  altar  at  Westminster,  '  in  the  presence  of 
^onengage  clergy  and  people  he  promised  with  an  oath  that  he 
would  defend  God's  holy  churches  and  their  rulers,  that  he 
would  moreover  rule  the  whole  people  subject  to  him  with 
righteousness  and  royal  providence,  would  enact  and  hold  fast 
right  law,  utterly  forbid  rapine  and  unrighteous  judgments  \' 
The  form  of  election  and  acceptance  was  regularly  observed  and 
the  legal  position  of  the  new  king  completed  before  he  went 
forth  to  finish  the  conquest. 
No  general  Had  it  not  been  for  this  the  Norman  host  might  have  fairly 
lands.  claimed  a  division  of  the  land  such  as  the  Danes  had  made 
in  the  ninth  centurj-  ^.  But  to  the  people  who  had  recognised 
William  it  was  but  just  that  the  chance  should  be  given  them  of 
retaining  what  was  their  own.  Accordingly,  when  the  lands  of 
all  those  who  had  fought  for  Harold  were  confiscated',  those 
who  were  willing  to  acknowledge  William  ^\  ere  allowed  to  re- 


'  Flor.  Wipr.  A.D.  1066,  W.  Pictav.  (ed.  Maserea,  p.  14.5).  See  Freeman, 
Norm.  Conq.  iii.  559.  No  doubt  the  coronation  service  used  was  tliat  which 
hatl  been  emploj-ed  in  the  case  of  Ethelred,  and  the  words  of  Florence  re- 
present the  coronation  engagement :  '  Sanctas  Dei  ecclesias  ac  rectores 
illarum  defendere,  necnon  et  cunctum  populura  sibi  subjectum  juste  et 
regali  providentia  regere,  rectam  lesjem  statuere  et  tenere,  rapinas  injus- 
taque  judicia  pcnitus  interdicere.'    See  above  pp.  147,  I48. 

*  See  above  p.  72. 

'  'The  evidence  tliat  we  liave  leads  us  to  believe  that  the  whole  of  the 
lands  of  those  men,  dead  or  living,  who  had  fought  at  Senlac,  w.'is  at  once 
dealt  with  as  land  forfeiteil  to  the  king.'  Freeman,  Norm.  Conq.  iv.  2\. 
Tlie  evidence  consists  of  references  to  these  confiscatious  in  the  Domesday 
survey.    See  too  Dialogus  de  Scaccario,  i.  c.  10. 
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deem  theirs,  either  papng  money  at  once  or  giving  hostages  for  Redemption 
the  pa)Tnent\    That  under  this  redemption  lay  the  idea  of  a 
new  title  to  the  lands  redeemed  may  be  regarded  as  questionable. 
The  feudal  lawyel-  might  take  one  view,  and  the  plundered  pro- 
prietor another.    But  if  charters  of  confirmation  or  regrant  were 
generally  issued  on  the  occasion  to  those  who  were  willing  to 
redeem,  there  can  be  no  doubt  that  as  soon  as  the  feudal  law 
gained  general  acceptance,  these  would  be  regarded  as  conveying 
a  feudal  title.    A\Tiat  to  the  English  might  be  a  mere  payment 
of  fyrdwite  or  composition  for  a  recognised  offence,  might  to  the 
Normans  seem  equivalent  to  forfeiture  and  restoration.  But 
however  this  was,  the  process  of  confiscation  and  redistribution 
of  lands  under  the  new  title  began  from  the  moment  of  the 
coronation.    The  next  few  years,  occupied  In  the  reduction  of  Dirisible 
Western  and  Northern  England,  added  largely  to  the  stock  of  increased 
divisible  estates.    The  tjTanny  of  Odo  of  Bayeux  and  William  struggle 
Fitz  Osbem  which  provoked  attempts  at  rebellion  in  a.d.  1067 ;  the  cSiqueror* 
stand  made  by  the  house  of  Godwin  in  Devonshire  iuA.ix  1068  ; 
the  attempts  of  Mercia  and  Northumbria  to  shake  ofi"  the  Nor- 
mans in  A.D.  1069  and  1070  ;  the  last  struggle  for  independence 
in  A.D.  107 1  in  which  Edwin  and  Morcar  finally  fell;  the  con- 
spiracy of  the  Norman  earls  in  a.d.  1074  in  consequence  of  which 
"Waltheof  peri.'^hed,  all  tended  to  the  same  result.    After  each 
effort  the  royal  hand  was  laid  on  more  heavily  :  more  and  more 
land  changed  owners,  and  with  the  change  of  owners  the  title  ch.in(re  of 
changed.    The  complicated  and  unintelligible  iiTCgularitics  of  [o\v"7\Tith 
the  Anglo-Saxon  tenures  were  exchanged  for  the  simple  and  olvller?  °' 
uniform  feudal  theory.    The  fifteen  hundred  tenants-in-chief 
of  Domesday  take  the  place  of  the  countless  landowners  of 
king  Edward's  time  :  and  the  loose  unsystematic  arrangements 
which  had  grown  up  in  the  confusion  of  title,  tenure  and  juris- 
diction, were  rejjlaccd  by  83-stematic  custom.    The  change  was 
effected  without  any  legislative  act,  simply  by  the  process  of 
transfer  under  circumstances  in  which  simplicity  and  uniformity 

•  Chron.  Swe.  a.d.  1066  :  *  And  com  to  WestraynHtre.  and  Ealdred  arce- 
bisceop  hine  to  cynpe  gehalK<)<le.  an<l  incnn  guidon  liira  gyld.  and  gislas 
•ealdou.  and  sythtban  heora  land  bolitun.' 

S  2 


Constitutional  History. 


[chap. 


Assimilation  were  an  absolute  necessity.  It  was  not  the  change  from  alodial 
of  all  tenures       ^     -,  ■>  i  p  r    •  i  mi 

to  the  feudal  to  feudal  SO  much  as  from  confusion  to  order,  ihe  actual 
teuwe.  p  T  .  11  .11.1 

amount  oi  dispossession  was  no  doubt  greatest  m  the  higher 

ranks ;  the  smaller  owners  may  to  a  large  extent  have  remained 
in  a  mediatised  position  on  their  estates ;  but  even  Domesday 
with  all  its  fulness  and  accuracy  cannot  be  sup2>osed  to  enu- 
merate all  the  changes  of  the  twenty  eventful  years  that 
followed  the  battle  of  Hastings.  It  is  enough  for  our  purpose 
to  ascertain  that  a  universal  assimilation  of  title  followed  the 
general  changes  of  ownership.  The  king  of  Domesday  is  the 
supreme  landlord ;  all  the  land  of  the  nation,  the  old  folkland, 
has  become  the  king's ;  and  all  private  land  is  held  mediately 
or  immediately  of  him ;  all  holders  are  bound  to  their  lords  by 
homage  and  fealty,  either  actually  demaaded  or  understood  to  be 
demandable,  in  every  case  of  transfer  by  inheritance  or  otherwise. 
Results,  96.  The  result  of  this  process  is  partly  legal  and  partly  con- 
stitutional or  political.  The  legal  result  is  the  introduction  of 
an  elaborate  system  of  customs,  tenures,  rights,  duties,  profits 
and  jurisdictions.  The  constitutional  result  is  the  creation  of 
several  intermediate  links  between  the  body  of  the  nation  and 
the  king,  in  the  place  of  or  side  by  side  with  the  duty  of 
allegiance. 

Legal  On  the  former  of  these  points  we  have  very  insufficient  data  ; 

sequent  on"  for  we  are  quite  in  the  dark  as  to  the  development  of  feudal 
of  toiure!°  law  in  Normandy  before  the  invasion,  and  may  be  reasonably 
inclined  to  refer  some  at  least  of  the  peculiarities  of  English 
feudal  law  to  the  leaven  of  the  system  which  it  superseded'. 
Nor  is  it  easy  to  reduce  the  organisation  described  in  Domesday 
to  strict  conformity  with  feudal  law  as  it  appears  later,  especially 
with  the  general  prevalence  of  military  tenure.  The  gi'owth  of 
knighthood  is  a  subject  on  which  the  greatest  obscurity  prevails  ; 
and  the  most  probable  explanation  of  its  existence  in  England, 
the  theory  that  it  is  a  translation  into  Norman  forms  of  the 
tlu'giiiig(!  of  the  Anglo-Saxon  law,  can  only  be  stated  as  2)robable. 
Between  the  i)icture  drawn  in  Domesday  and  the  state  of  atlaii'S 
which  the  charter  of  Henry  I  was  designed  to  remedy,  there  is 

'  See  more  on  this  question  in  Chapter  XI, 
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a  difference  which  the  short  interval  of  time  will  not  account  for,  Develop- 
and  which  testifies  to  the  action  of  some  skilful  organising  hand  n^,^n*H>86 
working  with  neither  justice  nor  mercy,  hardening  and  sharpen-  ^'^'^ 
ing  all  lines  and  points  to  the  perfecting  of  strong  government. 

It  is  unnecessary  to  recapitulate  here  all  the  points  in  which 
the  Anglo-Saxon  institutions  were  already  approaching  the 
feudal  model ;  it  may  be  assumed  that  the  actual  obligation  of 
military  sersice  was  much  the  same  in  both  systems,  and  that  Eesem- 
even  the  amount  of  land  which  was  bound  to  furnish  a  mounted  t'tegn^^d''^ 
warrior  was  the  same,  however  the  conformity  may  have  been 
produced The  heriot  of  the  English  earl  or  thegn  was  in 
close  resemblance  with  the  relief  of  the  Norman  count  or 
knight.  But  however  close  the  resemblance,  something  was 
now  added  that  made  the  two  identical.  The  change  of  the 
heriot  to  the  relief  implies  a  suspension  of  ownership,  and 
carries  with  it  the  custom  of  livery  of  seisin.  The  heriot  Difference 
was  the  pajTnent  of  a  debt  from  the  dead  man  to  his  lord  ^ ;  relief, 
his  son  succeeded  him  by  alodial  right.  The  relief  was  paid 
by  the  heir  before  he  could  obtain  his  father's  lands  ;  between 
the  death  of  the  father  and  livery  of  seisin  to  the  son  the  right 
of  the  overlord  had  entered,  the  ownership  was  to  a  certain 
extent  resumed,  and  the  succession  of  the  heir  took  somewhat 
of  the  character  of  a  new  gi-ant.  The  right  of  wardship  also 
became  in  tlie  same  way  a  re-entry  by  the  lord  on  the  profits  of 
the  estate  of  the  minor,  instead  of  being  as  before  a  protection, 
by  the  head  of  the  kin,  of  the  indefeasible  rights  of  the  heir, 
which  it  was  the  duty  of  the  whole  community  to  maintain. 

There  can  be  no  doubt  that  the  military  tenure,  the  most  pro-  Military 
minent  feature  of  historical  feudalism,  was  itself  introduced  by  dilai'i'v  inuo- 
the  same  gradual  process  which  we  have  assumed  in  the  case  of 
the  feudal  usages  in  geueral.  We  have  no  light  on  the  point  from 
any  original  grant  made  by  the  Conqueror  to  a  lay  follower;  but, 
judging  by  the  grants  made  to  the  churches,  we  cannot  su]ipose 
it  probable  that  such  gifts  were  made  on  any  expressed  condition, 
or  accepted  with  a  distinct  pledge  to  provide  a  certain  contingent 
of  knightxfor  the  king's  service.  The  obligation  of  national  (K  fcuce 
'  Above,  pp.  117,  155,  191.  »  Ibid.  pp.  J4,  157. 
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was  incumbent  as  of  old  on  all  landowners,  and  the  customary 
service  of  one  fully-armed  man  for  each  five  hides  was  probably 
the  rate  at  which  the  newly  endowed  follower  of  the  king  would 
be  expected  to  discharge  his  duty.  The  wording  of  the  Domes- 
day survey  does  not  imply  that  in  this  respect  the  new  military 
service  differed  from  the  old :  the  land  is  marked  out  not  into 
knights'  fees  but  into  hides,  and  the  number  of  knights  to  be 
furnished  by  a  particular  feudatory  would  be  ascertained  by  in- 
quii-ing  the  number  of  hides  that  he  held,  without  apportioning 
the  particular  acres  that  were  to  support  the  particular  knight. 

It  would  undoubtedly  be  on  the  estates  of  the  lay  vassals  that 
a  more  definite  usage  would  first  be  adopted,  and  knights  bound 
by  feudal  obligations  to  their  lords  receive  a  definite  estate  fi'om 
them.  Our  earliest  information,  however,  on  this  as  on  most 
points  of  tenure  is  derived  from  the  notices  of  ecclesiastical 
practice.  Lanfranc,  we  are  told,  turned  the  drengs,  the  rent- 
paying  tenants  of  his  archiepiscopal  estates,  into  knights  for 
the  defence  of  the  countrj" ' :  he  enfeoffed  a  certain  number  of 
knights  who  performed  the  military  service  due  from  the  archi- 
episcopal barony.  This  had  been  done  before  the  Domesday 
survey  and  almost  necessarily  implies  that  a  like  measure  had 
been  taken  by  the  lay  vassals.  Lanfranc  likewise  maintained 
teu  knights  to  answer  for  the  military  service  due  from  the 
convent  of  Christ  Chm'ch,  which  made  over  to  him,  in  con- 
sideration of  the  relief,  laud  woiih  two  hundred  pounds  annually. 
The  value  of  the  knight's  fee  must  already  have  been  fixed  at 
twenty  pounds  a  year.  In  the  reign  of  William  Ilufus  the  abbot 
of  Kamsey  obtained  a  charter  which  exempted  his  monastery  fi-om 
the  service  of  ten  knights  due  from  it  on  festivals,  substituting 

'  Epp.  Cantuar.  p.  225.  Elton's  Tenures  of  Kent,  pp.  68,  69.  '  Sed  et 
haec  attestantur  scripta  vetustissima,  quae  lingua  Anglorum  laiul-bok-es,  id 
est,  terrarum  libroa  vocat.  Quia  vero  non  erant  adhuc  tempore  regis 
Willelini  milites  in  Anglia,  sed  threnges,  praecepit  re.x  ut  de  eis  milites 
fierent  ad  terrara  defendendatn.  Fecit  autera  Lanfrancus  threngos  suos 
milites  ;  monachi  vero  id  non  fecerunt  sed  de  portione  sua  ducoutajt  libratas 
terrae  doderunt  archiepisco|)o,  ut  per  milites  suos  terras  eorum  defenderet 
et  omnia  negotia  eorum  apud  curiam  Romanam  suia  expensis  expediret, 
unde  adhuc  in  tota  terra  monachorum  nullus  miles  est,  sed  in  terra 
archiepiscopi.'  As  late  as  1201  the  archbishop  obtained  a  charter  for  the 
same  purpose  ;  Hour.rd,  Anc.  Loix,  ii.  352. 

*  Domesday,  i.  fol.  3. 
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the  obligation  to  furnisli  three  knights  to  perform  service  on  the 
north  of  the  Thames  ^ :  a  proof  that  the  hinds  of  that  house  had 
not  yet  been  divided  into  knights'  fees.  In  the  next  reign  we 
may  infer  from  the  favour  granted  by  the  king  to  the  knights 
who  defend  their  lands  '  per  loricas,'  that  is,  by  the  hauberk,  that 
their  demesne  lands  shall  be  exempt  from  pecuniary  taxation,  that 
the  process  of  definite  military  infeudation  had  largely  advanced. 
But  it  was  not  even  yet  forced  on  the  clerical  or  monastic  estates. 
When  in  1167  the  abbot  of  Milton  in  Dorset  was  questioned  as  c^seof 

'  .  ^  Milton, 

to  the  number  of  knights'  fees  for  which  he  had  to  account,  he 

replied  that  all  the  services  due  from  his  monasteiy  were  dis- 
charged out  of  the  demesne ;  but  he  added  that  in  the  reign  of 
Henry  I,  during  a  vacancy  in  the  abbacy,  bishop  Roger  of  Salis- 
bury had  enfeoffed  two  knights  out  of  the  abbey  lands  ^ ;  he  had 
however  subscqiiently  reversed  the  act  and  had  restored  the 
lands  whose  tenure  had  been  thus  altered  to  their  original 

condition  of  rent-paying  estate  or  socaffe.    The  very  term  'the  Old  and  new 

\       "  .  .  feoffment, 

new  feoffment '  which  was  applied  to  the  knights'  fees  created 

between  the  death  of  Henry  I  and  the  year  in  which  the  account 

preserved  in  tlie  Black  Book  of  the  Exchequer  was  taken,  proves 

that  the  process  was  going  on  for  nearly  a  hundred  years  ^,  and 

'  R.amsey  Cartulary,  fol.  54  b  :  in  the  29th  report  of  the  Deputy  Keeper 
of  the  KeconU,  app.  p.  45.  The  abbot  in  1 167  replies  to  the  royal  inquiry  as 
to  the  nuinbei;'of  knights  enfeoffed  in  the  monastic  lands  :  '  Homines  faciunt 
iiii.  niilites  in  cominuni  ad  servitium  doniini  regis,  ita  quod  tota  terra 
al>batiae  coinniunicata  est  cum  eis  per  hidas  ad  jiraedictum  servitium  faci- 
endum.' The  lands  were  not  yet  cut  into  knights'  fees.  Liber  Nitjer 
Scaccarii,  ed.  Heame,  i.  257.  Similarly  the  bishop  of  Durham's  service 
for  his  demesne  land  was  that  of  ten  knights,  but  it  was  not  cut  up  into 
fees.    Ibid.  309. 

^  Liber  Niger  Scaccarii,  i.  75  ;  '  Contigit  tamen  aliquando,  ecclesia  nostra 
vacante,  Rogerum  episcopum  Saresberiae  illam  ex  niatidato  regis  Henrici 
avi  vestri  in  custodiam  annis  quinque  susoepisse.  T\inc  praedictus  epi- 
HCopuH  de  quodam  tenemento  quod  tenuit  R.  de  Monasteriis  fcodo  censuali, 
Hcilicet  de  duabus  hidis,  unum  fefavit  militem.  Postmodo  vero  bonae 
memoriae  R.  piacilccessore  meo  constituto  abbate,  per  justitiam  regis 
Henrici  et  consilio  praefati  episcoiii  R.  ft.dda  pniedicta  ad  .antiquum  statum 
revocata  sunt  ;  et  (|Uos  episcopus  constituit  niilites  fai  ti  sunt  censuarii.' 

'  An  objection  to  this  argument  may  l><!  found  in  a  clause  of  the  ao- 
called  Cliarter  of  the  Conqueror  (LI.  Will.  iii.  §  8),  in  which  tlie  full-grown 
doctrine  of  military  tenure  is  expressed  tlius  :  '  Oniiics  comites  et  barone.^ 
et  niilites  et  servientes,  et  univorsi  lilieii  homines  totius  regni  nostri  jirao- 
dicti,  habeant  et  teneant  se  semper  lieiie  in  arniis  et  in  ei|uis  ut  decet  et 
oportot ;  et  sint  senijier  prompti  et  bene  parati  ad  servitiuui  suum  integrum 
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Knishts'     ttat  the  form  in  which  the  knights'  fees  appear  when  called 
suit  of  a on  by  Henry  11  for  scutage  was  most  probably  the  result  of 
composition.  ^  gg^jgg     compositions  by  which  the  great  vassals  relieved  their 
lands  from  a  general  burden  by  carving  out  particular  estates 
the  holders  of  which  performed  the  services  due  from  the  whole  ; 
it  was  a  matter  of  convenience  and  not  of  tyrannical  pressure. 
witooTO.    The  statement  of  Ordericus  Vitalis  that  the  Conqueror  'dis- 
tributed lands  to  his  knights  in  such  fashion  that  the  kingdom 
of  England  should  have  for  ever  60,000  knights,  and  furnish 
them  at  the  king's  command  according  to  the  occasion  ^ '  must 
be  regarded  as  one  of  the  many  numerical  exaggerations  of  the 
early  historians.    The  officers  of  the  Exchequer  in  the  twelfth 
century  were  quite  unable   to   fix  the  number  of  existing 
knight's  fees. 

No  rule  as  to  It  cannot  even  be  grranted  that  a  definite  area  of  land  was 
the  extent  of  °  .  , 

a^^^gtf  s  necessary  to  constitute  a  knight's  fee  ;  for  although  at  a  later 
period  and  in  local  computations  we  may  find  four  or  five 
hides  adopted  as  a  basis  of  calculation,  where  the  extent  of 
the  particular  knight's  fee  is  given  exactly,  it  affords  no  ground 
for  such  a  conclusion.  In  the  Liber  Niger  we  find  knights'  fees 
of  two  hides  and  a  half-,  of  two  hides^,  of  four*,  five^  and  six 
hides®.  Geofirey  Ridel  states  that  his  father  held  184  carucates 
and  a  virgate,  for  which  the  service  of  fifteen  knights  was  due, 
but  that  no  knights'  fees  had  been  carved  out  of  it,  the  obliga- 
tion lying  equally  on  every  carucate  ^.    The  archbishop  of  York 

nobis  explendum  at  peragendum  cum  opus  fuerit,  s«;cimdum  quod  nobis 
debent  de  feodis  et  tenementis  suis  de  jure  facere  ;  et  sicut  illis  statuimus 
per  commune  consilium  totius  regni  nostri  praedicti,  et  illis  dedimus  et 
concessimus  in  feodo  jure  haereditario.'  But  this  ch.irter  is  a  mere  fabri- 
catioD,  and  gives  no  authority  whatever  to  the  articles  which  are  not  found 
in  the  earlier  and  simpler  form.  See  Hoveden,  ii.  pref.  pp  xxxv,  xxx\"i. 
If  this  cLiuse  be  genuine,  or  any  part  of  it,  it  must  be  understood  to  refer 
only  to  the  cases  in  which  the  knights'  fees  had  been  actually  apportioned. 

'  Ord.  Vit.  iv.  7.  »  Lib.  Nig.  i.  64,  75.  '  Ibid.  i.  75. 

*  Ibid.  i.  79.  '  Ibid.  i.  79,  104,  165. 

'  Ibid.  i.  79  ;  where  one  hide  is  reckoned  as  the  sixth  part  of  a  knight'^ 
fee ;  and  also  as  a  fifth  part :  the  difference  being  of  course  accounted  for 
by  the  qu.ality  of  the  land,  or  by  the  tenour  of  the  enfeoffment. 

'  Ibid.  i.  aio  :  '  Xullus  n\ilitum  de  veteri  illo  fefamento  feofatus  full 
nominatim  per  feodum  militis  ;  sed  unaquaeque  c.irrucata  terrae  su\  facien- 
dum milites  xv.  par  est  alii  ad  omnia  bervitia  facienda  et  in  e.\ercitibus  et 
in  custodiis  et  ubique.' 
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had  far  more  knights  than  his  tenure  required^.   It  is  impossible  The  knight v 
to  avoid  the  conclusion  that  the  extent  of  a  knight's  fee  was  de-  the  annual 
termined  by  rent  or  valuation  rather  than  acreage,  and  that  the 
common  quantity  Avas  really  expressed  in  the  twenty  librates  ^, 
the  twenty  pounds'  worth  of  annual  value  which  until  the  reign 
of  Edward  I  was  the  qualification  for  knighthood It  is  most 
probable  that  no  regular  account  of  the  knights'  fees  was  ever 
taken  until  they  became  liable  to  taxation,  either  in  the  form  of 
auxilium  militmn  under  Henry  I,  or  in  that  of  scutage  under 
his  grandson.     The  facts,  however,  which  are  here  adduced, 
preclude  the  possibility  of  referring  this  portion  of  the  feudal 
innovations  to  the  direct  legislation  of  the  Conqueror.    It  may  Question- 
be  regarded  as  a  secondary  question  whether  the  knighthood  ofknipht- 
here  referred  to  was  completed  by  the  investiture  with  knightly  knisht- 
arms  and  the  honourable  accolade.    The  ceremonial  of  knight- 
hood  was  practised  by  the  Normans,  whereas  the  evidence  that 
the  English  had  retained  the  primitive  practice  of  investing 
the  youtliful  warrior  is  insufficient :  yet  it  would  be  rash  to 
infer  that  so  early  as  this,  if  indeed  it  ever  was  the  case,  every 
possessor  of  a  knight's  fee  received  formal  initiation  before  he 
a.ssuraed  his  sj)urs.    But  every  such  analogy  would  make  the 
process  of  transition  easier  and  prevent  the  necessity  of  any 
general  legislative  act  of  change. 

It  has  been  maintained  that  a  formal  and  definitive  act,  Feudalism 
forming  the  initial  point  of  the  feudalisation  of  England,  is  to  in  thecMUi  ' 
be  found  in  a  clause  of  the  laws,  as  they  are  called,  of  the  wiiiiam.  ^ 
Conqueror ;  which  directs  that  every  free  man  shall  affirm  by 
covenant  and  oath  that  '  he  will  be  faithful  to  King  William 
within  England  and  without,  will  join  him  in  preserving  his 

'  Lili.  Nig.  i.  303  :  '  Sci.itis,  domine,  quod  super  dominium  arcliic]>i.sco- 
Ii!»tu»  Kl>or»t;etisis  nullum  feodum  est  militis,  quimiam  tot  habemus  fefatos 
militeH  per  qu<m  acqriietavimus  onimi  servitium  quod  voliis  debeiinis,  sicut 
et  praecfssorcH  nostri  feci-runt,  et  plures  etiiim  liabemiis  qnam  vobin  debe- 
amus.  Anteoe8'«)re«  unini  nontri,  non  pro  necessitate  nervitii  quod  deberent, 
He<l  quia  coj,'iiatiH  et  servientibua  suis  providere  volebant,  plures  quam  debe- 
bant  regi  fetMlaverunt.' 

'  Si  e  above,  p.  262.  In  the  return  of  Nigel  dc  Luvetot  in  the  Liber 
Nicrer,  i.  258,  the  friictions  of  the  knights'  fee  are  calculated  in  solidates, 
or  sliillin;,^)'  wortliR.    See  also  pp.  39_^,  394. 

•  Select  I  hartePK,  pp.  446,  447.    Cf.  tineist,  Verwalt.  i.  116,  117. 
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The  general  laiids  and  honour  with  all  fidelity,  and  defend  him  against  his 
oathofalle-  •     i  ,  .  .  . 

g-iance  is  not  enemies  \  But  this  injunction  is  little  more  than  the  demand 
of  the  oath  of  allegiance  Avhich  had  been  taken  to  the  Anglo- 
Saxon  kings,  and  is  here  required  not  of  every  feudal  dependent 
of  the  king,  but  of  every  freeman  or  freeholder  whatsoever.  In 
that  famous  Council  of  Salisbury  of  A.D.  1086,  which  was  sum- 
moned immediately  after  the  making  of  the  Domesday  survey, 
we  learn  from  the  Chronicle  that  there  came  to  the  king  '  all  his 
witan,  and  all  the  landholders  of  substance  in  England  whose 
vassals  soever  they  were,  and  they  all  submitted  to  him,  and 
became  his  men  and  swore  oaths  of  allegiance  that  they  would 

The  oath  \yQ  faithful  to  him  against  all  others.'  In  this  act  has  been  seen 
taken  at  o 

Sahsbui-y     the  formal  acceptance  and  date  of  the  introduction  of  feudalism, 

was  really 

anti-ieudal.  ^^t  it  has  a  very  different  meaning.  The  oath  described  is  the 
oath  of  allegiance,  combined  with  the  act  of  homage,  and  obtained 
from  all  landowners  whoever  their  feudal  lord  might  be  ^.  It 

1  LI.  Will.  I,  §  2,  below,  note  2.  See  Hoveden,  'ii.  pref.  pp.  xxv.  sq. 
where  I  have  .attempted  to  prove  the  spuriousness  of  the  document  called 
the  charter  of  William  I  printed  in  the  Ancient  Laws,  ed.  Thorpe,  p.  211. 
The  way  in  which  the  regulation  of  the  (Joncjueror  here  referred  to,  has 
been  misiinder.stood  and  misused  is  curious.  Lambarde  in  the  Archaio- 
nomia,  p.  170,  printed  the  false  charter,  in  which  this  genuine  article  is 
incorporated,  as  an  appendix  to  the  French  version  of  the  Con(}ueror's 
laws  ;  numbering  the  cl.auses  51  to  67 ;  from  Lambarde  the  whole  thing 
was  transferred  by  Wilkins  into  his  collection  of  Anglo  Saxon  laws. 
Blaclcstone,  Commentaries,  ii.  49,  suggested  that  '  perhaps  the  very  law 
[which  introduced  feud.al  tenures]  thus  made  at  the  Council  of  Salisbury,  is 
that  which  is  still  extant  and  couched  in  those  remarkable  words,'  i.e.  the 
injunction  in  question;  and  referred  to  Wilkins,  p.  228.  Ellis,  in  the  in- 
troduction to  Domesday,  i.  16,  quotes  Blackstone,  buu  adds  a  reference  to 
Wilkins  without  verifying  Blackstone's  citation  from  his  Collection  of  Laws, 
substituting  for  tliat  work  the  Cuncilia  in  which  the  law  does  not  occur. 
Many  modern  writers  have  followed  him  in  referring  the  enactment  of  the 
article  to  the  Council  of  Salisbury. 

"  It  is  as  well  to  give  here  the  text  of  both  passages.  That  in  the  laws 
runs  thus  :  '  Statuinuis  etiam  ut  omnis  liber  homo  foedere  et  sacrameiito 
affirmet  (piod  infra  et  extra  Angliam  Willelmo  regi  fideles  esse  volunt, 
terras  et  honorem  illius  onini  fidelitate  cum  eo  servai'e  et  ante  eum  contra 
inimicos  defendere.'  Select  Charters,  p.  80.  The  honuige  done  at 
Salisbury  is  descril)ed  by  Florence  thus  :  '  Nee  multo  post  mandavit  ut 
archiepiscopi,  episcopi,  abbates,  comites  et  barones,  et  vicecomites  cum 
suis  militibus  die  Kalundarum  Augustarum  sibi  occurrerent  Saresbcriae  ; 
quo  cum  venissent,  militea  eorum  sibi  fidelitatem  contra  omnes  lumiinos 
juraro  coegit.'  Tlie  CMironicle  is  a  little  more  full,  'Thar  him  comon  to  his 
witan  and  ealle  tha  landsitteude  men  the  ahtos  w.-eron  ofer  call  Kngloland, 
wiBron  tbajs  manues  men  the  hi  wa>rou,  and  ealle  bi  bugou  to  bim  and 
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is  a  measure  of  precaution  taken  against  the  disintegi-atiug 

power  of  feudalism,  providing  a  direct  tie  between  the  sovereign 

and  all  freeholders  which  no  inferior  relation  existing  between 

them  and  the  mesne  lords  would  justify  them  in  breaking.  But 

this  may  be  discussed  further  on.    The  real  importance  of  the  it  shows  that 

passage  as  bearing  on  the  date  of  the  introduction  of  feudal  theory  was 

tenure  is  merely  that  it  shows  the  system  to  have  already  become  ac«;pted. 

consolidated  ;  all  the  landowners  of  the  kingdom  had  already 

become,  somehow  or  other,  vassals,  either  of  the  king  or  of  some 

tenant  under  him.     The  lesson  may  be  learned  from  the  fact  of 

the  Domesday  survey, 

97.  The  introduction  of  such  a  system  would  necessarily  have  TheCon- 

•'  •'  queror  s  po- 

efifects  far  wider  than  the  mere  modification  of  the  law  of  tenure  ;  ij'^.y  was  to 

defeat  the 

itmight  be  regarded  as  a  means  of  consolidating  and  concentrating  disruptive 

.  °  .       tendency  of 

the  whole  machinery  of  government;  legislation,  taxation,  judica-  feiuiai  insti- 
ture,  and  military  defence  were  all  capable  of  being  organised  on 
the  feudal  principle,  and  might  have  been  so  had  the  moral  and 
political  results  been  in  harmony  with  the  legal.  But  we  have 
seen  that  its  tendency  when  applied  to  governmental  machinery 
is  disi-uptive.  The  great  feature  of  the  Conqueror's  policy  is 
his  defeat  of  that  tendency.  Guarding  against  it  he  obtained 
recognition  as  the  king  of  the  nation  and,  so  far  as  he  could 
understand  them  and  the  attitude  of  the  nation  allowed,  he 
maintained  the  usages  of  the  nation.  He  kept  up  the  popular 
institutions  of  the  hundred  court  and  the  shire  court  ^  He  con- 
firmed the  laws  which  had  been  in  use  in  King  Edward's  days 
with  the  additions  which  he  himself  made  for  the  benefit,  as  he 
especially  tells  us,  of  the  English  ^.    We  are  told,  on  what  seems 

waeron  his  menn  and  him  hold  athas  BWoron  thaet  lii  woldon  ongean  ealle 
othre  men  \\m\  holde  boon.'  GneiHt,  Verwalt.  i.  ii6  rightly  points  out  this 
oath  as  givint,'  to  the  English  polity  a  direction  very  ditterunt  from  that 
of  tlie  eontiiiuntui  stiiten. 

'  Statutes  of  Wdliain,  §  8  :  '  Ucquiratur  hundredus  et  comitatus  gicut 
antecossore.s  nostri  stiitucrunt.' 

"  Ibid.  §  7  •  '  Ho*^  nuoquo  praecipio  et  volo  ut  omnes  habeant  et 
teneant  legem  Kdwardi  regin  in  terris  et  in  omnibua  rebuH,  adauctia  iis 
quae  conHtitui  ad  utilitatom  populi  Anirlorum.'  Tliitt  iH  re-eclioed  by 
Henry  I  in  liis  C'liarter,  §  13,  '  Lagam  Kdwardi  regi«  vobis  reddo  cum 
illis  emendationii)UH  quibus  pater  mens  earn  cniendavit  consilio  baronum 
Buorum.' 
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to  be  the  highest  legal  authority  of  the  next  century,  that  he 
issued  in  his  fourth  year  a  commission  of  inquiry  into  the 
national  customs,  and  obtained  from  sworn  representatives  of 
each  county  a  declaration  of  the  laws  under  which  they  wished 
to  live  ^.  The  compilation  that  bears  his  name  is  very  little 
more  than  a  reissue  of  the  code  of  Canute.  And  this  proceed- 
ing helped  greatly  to  reconcile  the  English  people  to  his  rule. 
Although  the  oppressions  of  his  later  years  were  far  heavier 
than  the  measures  taken  to  secure  the  immediate  success  of  the 
Conquest,  all  the  troubles  of  the  kingdom  after  A. d.  1075,  in  his 
sons'  reigns  as  well  as  in  his  own,  proceeded  from  the  insubordi- 
nation of  the  Normans,  not  from  the  attempts  of  the  English  to 
dethrone  the  king.  Veiy  early  they  learned  that,  if  their  interest 
was  not  the  king's,  at  least  their  enemies  were  his  enemies  ; 
hence  they  are  invariably  found  ou  the  royal  side  against  the 
feudatories. 

This  accounts  for  the  maintenance  of  the  national  force  of 
defence,  over  and  above  the  feudal  army.  The  f]]rd  of  the 
English,  the  general  armament  of  the  men  of  the  counties  and 
hundreds,  was  not  abolished  at  the  Conquest,  but  subsisted  even 
through  the  reigns  of  William  Rufus  and  Henry  I,  to  be 
reformed  and  reconstituted  under  Henry  II ;  and  in  each  reign 
it  gave  proof  of  its  strength  and  faithfulness.  Tlie  witenagemot 
itself  retained  the  ancient  form  ;  the  bishops  and  abbots  formed 
a  chief  part  of  it,  instead  of  being,  as  in  Normandy,  so  insignificant 
an  element  that  their  very  participation  in  deliberation  has  been 
doubted.  Tlie  king  sat  crowned  throe  times  in  the  year  in  the  old 
royal  towns  of  Westminster,  Winchester,  and  Gloucester^,  hearing 


'  '  Willelmus  rex  quarto  anno  regni  sui,  consilio  baronum  suorum  fecit 
sunimoneri  per  universos  consnlatus  Aiigliae  Anglos  nobiles  et  sapientes  et 
sua  lege  eruditos  ut  eorum  et  jura  ot  consuetudinos  ali  i|)sis  audiret. 
Electi  igitur  dc  singulis  totius  patriae  comitatibus  viri  duodeeim  jure- 
jurando  confinnaverunt  i)rinio  ut,  quoad  ))ossent.  recto  tramito  neque  ad 
dextrani  neque  ad  sinistrani  partem  devertente.s  loguni  suaruin  consuetu- 
dinetn  et  sancita  patefacerent,  nil  praeterinittentes,  nil  addentes,  nil  praevari- 
caiido  mutantes."  Hoveden,  ii.  218.  The  authority  on  which  the  statement 
is  made  seems  to  be  that  of  the  justiciar  Uanulf  (ihmvill.  Sec  Hoveden,  ii. 
pref.  p.  xlvii.  According  to  the  tradition  preserved  in  the  same  document 
the  laws  ultimately  granted  by  William  were  those  of  Edgar.   Ibid.  p.  235. 

*  Chron.  .Sax.  A.U,  1087.    W.  Malmesb.  G.  R.  iii.  §  279. 
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the  complaints  of  liis  people,  and  executing  such  justice  as  his 

knowletlge  of  their  law  and  language  and  his  own  imperious  will 

allowed.    In  all  this  there  is  no  violent  innovation,  only  such  No  violent 
.  ,    ,  ,  ~  1  p  inuovation. 

gradual  essential  changes  as  twenty  eventiul  yeai-s  ot  new  actors 

and  new  principles  must  bring,  however  insensibly  the  people, 

themselves  passing  away  and  being  replaced  by  their  children, 

may  be  educated  to  endurance. 

98.  It  would  be  wrong  to  impute  to  the  Conqueror  any  Changes 

,  .        1  ...         .         ft-  •  1  resultinsr 

intention  of  deceiving  the  nation  by  maintaining  its  official  from  ciiaiiKc 

•     •  1  c  ol' admiiiis- 

forms  whilst  introducing  new  principles  and  a  new  race  01  trators. 

administrators.  What  he  saw  required  change  he  changed  with 
a  high  hand.  But  not  the  less  surely  did  the  change  of  ad- 
ministrators involve  a  change  of  custom,  both  in  the  church  and 
in  the  state.  The  bishoiDs,  ealdormen,  and  sheriffs,  of  English 
birth  were  replaced  by  Normans  :  not  unreasonably  perhaps, 
considering  the  necessity  of  preserving  the  balance  of  the  state. 
With  the  change  of  officials  came  a  sort  of  amalgamation  or 
duplication  of  titles  ;  the  ealdormau  or  earl  became  the  comes 
or  count ;  the  sheriff  became  the  vicecomes  ' ;  the  office  in  each 
case  receiving  the  name  of  that  which  corresponded  most  closely 
with  it  in  Normandy  itself.    With  the  amalgamation  of  titles 


'  The  correspondence  of  the  offices  of  count  .and  earl  is  obvious  and  need 
not  be  discussed  further,  since  comes  liad  even  before  the  Conquest  been 
adopted  as  the  Latin  word  for  earl  or  ealdoraian;  see  al)ove,  pp.  1 12,  156, 
158.  The  identification  of  the  vicecomes  with  the  sheriff"  requires  a  little 
more  illustration,  for  many  writers  have  tried  to  explain  the  term  as  if  it 
were  of  native  j^owth  and  have  been  accordinj;ly  jjuzzied  by  tlie  fact  that 
the  vicecomes  is  tlie  vicegerent,  not  of  tlie  earl,  but  of  the  king-.  See  Madox, 
Dia!oi;us  de  Scaccario,  pp.  31,  32.  Hence  also,  when  it  was  ascertained 
that  the  vicecomes  was  imported  full-yrowti  from  Normandy,  it  was  thought 
probable  that  the  conits  whom  he  re[)resented  there  was  the  comes  Norman- 
nnruin,  the  duke  of  Normandy.  But  the  temi  is  really  one  of  Frank 
origin.  The  vicecomes  is  the  missus  comitis  of  the  Karolings,  as  dis- 
tinguished from  the  vicarius  or  centenarius,  who  stands  to  him  in  the  same 
subaltern  relati(m  in  which  the  vicecomes  stands  to  the  comes ;  but  ho  is 
the  juilicial  rc)>reHentative  of  the  Karoliiigian  romcx  :  the  name  .■i])peai's 
first  in  Southern  Krance  under  Lewis  tlie  I'ious,  but  never  w.as  domijsticated 
in  (iennany.  Sohm,  Vr.  I{.  f!.  Verfg.  jjp.  50S  525.  It  had  been  main- 
tained in  Norm.indy  by  the  Normans  without  any  question  of  verbal  cor- 
rectness, and  Wiis  in  the  same  loose  way  transferred  to  England.  The 
duties  of  the  Norman  viscounts  very  nmcli  of  course  rcs('ml)k'd  tliose  of  tlio 
sheriffs  both  fiscally  and  judicially,  but  wc  know  little  of  their  action  before 
the  Conquest. 
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came  an  importation  of  new  principles  and  possibly  new 
functions ;  for  the  Norman  count  and  viscount  had  not  exactly 
tlie  same  customs  as  the  earls  and  sherifiFs,  And  this  ran  up 
into  the  highest  grades  of  organisation ;  the  king's  court  of 
counsellors  was  composed  of  his  feudal  tenants ;  the  ownership 
of  land  was  now  the  qualification  for  the  witenagemot  instead 
of  wisdom  ;  the  earldoms  became  fiefs  instead  of  magistracies, 
and  even  the  bishops  had  to  accej^t  the  status  of  barons.  There 
was  a  very  certain  danger  that  the  mere  change  of  persons 
might  bring  in  the  whole  machinery  of  hereditary  magistracies, 
and  that  king  and  people  might  be  edged  out  of  the  adminis- 
tration of  justice,  taxation,  and  other  functions  of  supreme  or 
local  independence.  Against  this  it  was  most  important  to 
guard  ;  as  the  Conqueror  learned  from  the  events  of  the  first 
year  of  his  reign,  when  the  severe  rule  of  Odo  and  William 
Fitz-Osbern  had  provoked  Herefordshire  and  Kent  into  hopeless 
resistance. 

It  was  no  part  of  William's  policy  to  break  up  the  unity  of 
the  royal  authority  by  the  creation  of  great  hereditary  territorial 
jurisdictions  :  but  the  absolute  necessity  of  measures  by  which 
the  disruptive  tendency  should  be  defeated  forced  itself  upon 
him  probably  by  degrees ;  and  every  opportunity  that  was 
furnished  by  the  forfeitui-es  of  the  first  ten  years  of  the  reign 
was  turned  to  progressive  advantage.  His  first  earls  were 
merely  successors  of  the  earls  of  Edward  the  Confessor ; 
"William  Fitz-Osbern  held  Herefordsliire  as  it  had  been  held  by 
earl  Ralph ;  Ralph  Guader,  Roger  Montgomery,  and  Hugh  of 
Avranchcs  filled  the  places  of  Edwin  and  !Morcar  and  the 
brothers  of  Harold.  But  the  conspiracy  of  the  carls  in  a.d.  1074 
opened  William's  eyes  to  the  danger  of  this  proceeding,  and  from 
that  time  onward  he  governed  the  provinces  through  sheriffs 
immediately  dependent  on  himself,  avoiding  the  foreign  plan  of 
appointing  hereditai-y  counts,  as  well  as  the  English  custom  of 
ruling  by  vicc-regal  ealdormen.  He  was  however  very  sparing  in 
giving  earldoms  at  ail,  and  inclined  to  confine  the  title  to  those 
who  were  already  counts  in  Normandy  or  in  France.  To  this 
plan  there  were  some  marked  exceptions,  which  may  be  accounted 
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for  either  on  tlie  ground  that  the  airangements  had  been  com- 
pleted before  the  need  of  watchfulness  was  impressed  on  the  king 
by  the  treachery  of  the  Normans,  or  on  that  of  the  exigencies 
of  national  defence.  In  these  cases  he  created,  or  suffered  the  Existence  of 
continuance  of,  great  palatine  jurisdictions ;  earldoms  in  which  earldoms, 
the  earls  were  endowed  with  the  superiority  of  whole  counties, 
so  that  all  the  landowners  held  feudally  of  them,  in  which  they 
received  the  whole  profits  of  the  couits  and  exercised  all  the 
regalia  or  royal  rights,  nominated  the  sheriffs,  held  their  own 
councils  and  acted  as  independent  princes  except  in  the  owing 
of  homage  and  fealty  to  the  king.  Two  of  these  palatinates,  the 
earldom  of  Chester  and  the  bishopric  of  Durham,  retained  much  of 
their  character  to  our  own  days\  A  third,  the  palatinate  of  bishop 
Odo  in  Kent,  if  it  were  i-cally  a  jurisdiction  of  the  same  sort, 
came  to  an  end  when  Odo  forfeited  the  confidence  of  his  brother 
and  nephew'*.  A  fourth,  the  earldom  of  Sln-opshirc,  which  is  not 
commonly  counted  amongst  the  iialatinc  juiisdictions,  but  which 
possessed  under  the  Montgomery  earls  all  the  characteristics  of 
such  a  dignity,  was  confiscated  after  the  treason  of  Robert  of 
Belesme  by  Henry  I'.    These  had  been  all  founded  before  the 

conspiracy  of  a.d.  1074  ;  they  were  also,  like  the  later  lordships  Their 

defensive 

of  the  marches,  a  part  of  the  national  defence ;  Chester  and  character. 

*  The  earklom  of  Chester  has,  with  the  principality  of  Wales,  belonged 
to  the  eldest  son  of  the  sovenngn  since  1301  ;  the  palatinate  jurisdiction  of 
Durham  was  transferred  to  the  crown  in  1836  l>y  act  of  Parli.ament, 
6  Will.  IV.  c.  19. 

'  The  palatine  jurisdiction  of  Odo  rests  on  the  authority  of  Ordericus 
Vitalis,  who  speaks  as  if  he  understood  wh.at  he  meant  by  the  term  ;  he 
mentions  the  gift  of  Kent  three  times,  (i)  in  a.d.  1067,  '  totam  Cantiam 
fratri  suo  connneudavit ' ;  at  that  time  the  arehbisliop  Stigand  was  a 
prisoner,  and  Odo  was  acting  as  cojusticiar ;  (2)  under  the  year  1087  he 
speaks  of  hiiu  as  viceroy,  '  in  Anglia  praejiosuit  Cantiae  regno'  ;  and  (3)  iu 
I08S,  '  palatinus  Cantiae  comes  trat,  et  plures  sub  se  comites  virosquc 
poteiites  habebat."  This  seems  distinct  enough,  but  it  may  bo  explained 
perhaps  by  supposing  the  writer  to  have  confused  Odo's  position  as  jus- 
ticiar with  his  territorial  endowinent.in  Kent.  The  overwhelming  chanicter 
of  his  ])ower  may  be  inferre<l  from  tile  action  of  the  PUu  itnm  ti/iitd  J'in- 
neinlciinm,  below,  p.  277  ;  in  the  record  of  which  he  is  called  conies  Canti.-ie  ; 
Ang.  Sac.  i.  335  ;  as  he  is  by  Osbern,  his  contemporary:  Vita  S.  Dun- 
Btani,  p.  144. 

'Mr.  Kyton,  in  his  History  of  Shropshire,  claims  it  as  a  p.alatine  earldom 
for  Roger  Montgomery,  vr)l.  i.  22,  70,  242  sq.  See  too  Nicolas's  Historic 
Peerage,  ed.  Courtliope,  p.  434,  where  .Selden  is  ipiotod  as  .an  authority  for 
the  same  statement :  and  the  Keport  on  the  Dignity  of  a  peer,  i.  407  ;  and 
■ee  below,  Chapter  XI. 
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Shropshire  kept  the  Welsh  marches  in  order,  Kent  was  the 
frontier  exposed  to  attack  from  Picardy,  and  Durham,  the  patri- 
mony of  St.  Cuthbert,  lay  as  a  sacred  boundary  between  England 
and  Scotland ;  Northumberland  and  Cumberland  were  still  a 
debateable  ground  between  the  two  kingdoms.  Chester  was 
held  by  its  earls  as  freely  by  the  sword  as  the  king  held 
England  by  the  crown  ;  no  lay  vassal  in  the  county  held  of  the 
king,  all  of  the  earl.  In  Shropshire  there  were  only  five  lay 
tenants  in  capite  besides  Roger  Montgomery ;  in  Kent  bishop 
Odo  held  an  enormous  proportion  of  the  manors,  but  the  nature 
of  his  jurisdiction  is  not  very  clear,  and  its  duration  is  too  short 
to  make  it  of  much  importance.  If  William  founded  any  earl- 
doms at  all  after  A.D.  1074,  which  may  be  doubted,  he  did  it  on 
a  very  different  scale. 

The  hereditary  sheriffdoms  he  did  not  guard  against  with 
equal  care.  The  Norman  viscounties  were  hereditary  \  and 
there  was  some  risk  that  the  English  ones  would  become  so 
too  ;  and  with  the  worst  consequences,  for  the  English  counties 
were  much  larger  than  the  bailiwicks  of  the  Norman  viscount, 
and  the  authority  of  the  sheriff,  when  he  was  relieved  from  the  com- 
pany of  the  ealdorman,  and  was  soon  to  lose  that  of  the  bishop, 
would  have  no  check  except  the  direct  control  of  the  king.  If 
William  perceived  this,  it  was  too  late  to  prevent  it  entirely  ; 
some  of  the  sheriffdoms  became  hereditary,  and  continued  to  be 
so  long  after  the  abuse  had  become  constitutionally  dangerous*^. 

The  independence  of  the  greater  feudatories  was  still  further 
limited  by  the  principle,  which  the  Conqueror  seems  to  have 
observed,  of  avoiding  the  accumulation  in  any  one  hand  of 
a  great  number  of  contiguous  estates"*.    The  rule  is  not  without 

'  See  Stapleton,  '  Eotuli  Scacuarii  Normauniae,'  i.  pp.  Iviii,  lix,  &c. 
'  See  Chapter  XI. 

'  See  Thorpe's  Lappenberg.  iii.  201.  The  estates  of  Odo  hiy  in  seventeen 
counties,  tho.se  of  llobert  of  Mortain  in  twenty  ;  Eustace  of  J5oulogne  had 
fiefs  in  twelve  counties,  and  Hugh  of  Avranches  in  twenty-one,  besides  his 
palatine  earldom.  Gneist,  Self-government,  i.  66,  67,  gives  more  details, 
chiefly  from  Kelliam'.s  J)omcsday  illustrated.  Tliere  are  forty-one  great 
vassal.s.  each  of  wluim  has  e.states  in  more  than  si.\  counties  :  of  these  five 
have  lands  in  seven,  six  in  eight,  two  in  nine,  four  in  ten,  f()\ir  in  eleven, 
tliree  in  twelve,  one  in  thirteen,  two  in  fourteen,  one  in  twcniy,  and  one 
in  twenty-one  ;  all  tliese  are  laymen.  The  greatest  number  of  manors  is 
held  by  Kobert  of  Mortaio,  793  ;  Odo  has  439  ;  Alan  of  Brittany  442. 
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some  important  exceptions,  and  it  may  have  been  susrffested  by  Distribution 

of  great  fiefs 

the  diversity  of  occasions  on  which  the  nefs  were  bestowed,  but  in  distant 

counties. 

the  result  is  one  which  William  must  have  foreseen.  An  insub- 
ordinate baron  whose  strength  lay  in  twelve  different  counties 
would  have  to  rouse  the  suspicions  and  pei'haps  to  defy  the  arms 
of  twelve  powerful  sheriffs,  before  he  could  draw  his  forces  to 
a  head.  In  his  manorial  courts,  scattered  and  unconnected,  he 
( ould  set  up  no  central  tribunal,  nor  even  force  a  new  custom 
upon  his  tenants,  nor  could  he  attempt  oppression  on  any  exten- 
sive scale.  By  such  limitation  the  people  were  protected  and 
tlie  central  power  secui'ed. 

Yet  the  changes  of  ownership,  even  thus  sruarded,  wrought  l^gal  theory 
"       _  ^ '  ^  '  °     of  the  orierm 

other  changes.    It  is  not  to  be  supposed  that  the  Norman  ofmunors. 

baron,  when  he  had  received  his  fief,  proceeded  to  cai-ve  it 
out  into  demesne  and  tenants'  land  as  if  he  were  making  a 
new  settlement  in  an  uninhabited  country.  He  might  indeed 
build  his  castle  and  enclose  his  chase  with  very  little  re- 
spect to  the  rights  of  his  weaker  neighbours,  but  he  did  not 
attempt  any  such  radical  change  as  the  legal  theoi-y  of  the 
creation  of  manors  seems  to  presume.  The  name  '  manor '  is  of 
Norman  origin,  but  the  estate  to  which  it  was  given  existed, 
in  its  essential  character,  long  before  the  Conquest ;  it  received 
a  new  name  as  the  shire  also  did,  but  neither  the  one  nor  the 
other  was  created  by  this  change.  The  local  jurisdictions  of  the  Growth  of 
thegns  who  had  grants  of  sac  and  soc,  or  who  exercised  judicial  customs, 
functions  amongst  their  free  neighbours,  were  identical  with  the 
manorial  jurisdictions  of  the  new  owners.  It  may  be  con- 
jectured witli  great  probability  that  in  many  cases  the  weaker 
freemen,  who  had  either  willingly  or  under  constraint  attended 
the  courts  of  their  great  neighbours,  were  now,  under  the  general 
infusion  of  feudal  principle,  regarded  as  holding  their  lands  of 
them  as  lords ;  it  is  not  less  probable  that  in  a  gi'cat  number  of 
grants  the  right  to  suit  and  service  from  small  landowners 
passed  from  the  king  to  the  receiver  of  the  fief  as  a  matter  of 
course;  but  it  is  ceitain  that  even  before  the  Cou(iuost  sucli 
a  proceeding  was  not  uncommon  ;  Edward  the  Confessor  hud 
transferred  to  St.  Augustine's  monastery  a  number  of  alodiarics 

T 
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in  Kent  \  and  every  such  measure  in  the  case  of  a  church  must 

Manorial  have  had  its  parallel  in  similar  grants  to  laymen.  The  manorial 
institutions.  '■  c  ^ 

system  brought  in  a  number  of  new  names ;  and  perhaps  a 

duplication  of  offices.  The  gerefa  of  the  old  thegn,  or  of  the 
ancient  township,  was  replaced,  as  president  of  the  courts,  by 
a  Norman  steward  or  seneschal ;  and  the  bydel  of  the  old 
system  by  the  bailiff  of  the  new  ;  but  the  gerefa  and  bydel  still 
continued  to  exist  in  a  subordinate  capacity  as  the  grave  or 
reeve  and  the  bedell ;  and  when  the  lord's  steward  takes  his 
j)lace  in  the  county  court,  the  reeve  and  four  men  of  the  town- 
ship are  there  also.  The  common  of  the  township  may  be 
treated  [as  the  lord's  waste,  but  the  townsmen  do  not  lose  theii- 

Estimate  of  customarv  share.  The  changes  that  take  place  in  the  state  have 
the  amount         .  '  .      .  ■  i        i  -o     i      i  • 

of  change,    their  resultmg  analogies  in  every  village,  but  no  new  England  is 

created ;  new  forms  displace  but  do  not  destroy  the  old,  and  old 

rights  remain,  although  changed  in  title  and  forced  into  symmetry 

The  new  -^vith  a  new  legal  and  pseudo-historical  theory.  The  changes 
foi-msop-  o  1  J  a 

pressive  in    may  not  Seem  at  first  sight  very  oppressive,  but  they  opened  the 

result  • 

way  for  oppression ;  the  forms  they  had  introduced  tended, 
under  the  spirit  of  Norman  legality  and  feudal  sejfishness,  to 
become  hard  realities,  and  in  the  profound  miseries  of  Stephen's 
reign  the  people  learned  how  completely  the  new  theory  left 
them  at  the  mercy  of  their  lords ;  nor  were  all  the  reforms  of 
his  successor  more  stringent  or  the  struggles  of  the  century  that 
followed  a  whit  more  impassioned,  than  were  necessary  to  protect 
the  English  yeoman  from  the  men  who  lived  upon  his  strength. 

99.  lu'  attempting  thus  to  estimate  the  real  amount  of  change 
introduced  by  the  feudalism  of  the  Comiuest,  many  points  of 
further  interest  have  been  touched  upon,  to  which  it  is  neccFsary 
to  recur  only  so  far  as  to  give  them  their  proper  place  in  a  more 
Posit^ionof    general  view  of  the  reformed  organisation.    The  Norman  king 
king.  is  still  the  king  of  the  nation.    He  has  become  the  supreme 

landlord  ;  all  estates  are  held  of  him  mediately  or  immediately, 
but  he  still  demands  the  allegiance  of  all  his  subjects.  The  oath 
which  he  exacted  at  Salisbury  in  A.D.  io86,  and  which  is  cm- 


*  Kemble,  C.  D.  iv.  239.    See  above,  p.  189. 
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bodied  in  the  semi-lefjal  form  already  quoted,  was  a  modification  ihrect  rela- 

°  .  tionsbe- 

of  the  oath  taken  to  Edmund  ^,  and  was  intended  to  set  the  tween  king 
.  .  and  people, 

general  obligation  of  obedience  to  the  king  in  its  proper  relation 

to  the  new  tie  of  homage  and  fealty  by  which  the  tenant 
was  bound  to  his  lord.  All  men  continued  to  be  primarily  the 
king's  men,  and  the  public  peace  to  be  his  peace.  Their  lords 
might  demand  their  service  to  fulfil  their  own  obligations,  but 
the  king  could  call  them  to  the  fyrd,  summon  them  to  his  courts, 
and  tax  them  without  tlie  intervention  of  their  lords ;  and  to 
the  king  they  could  look  for  protection  against  all  foes.  Accord- 
ingly the  king  could  rely  on  the  help  of  the  bulk  of  the  free 
people  in  all  struggles  with  his  feudatories,  and  the  people,  find- 
ing that  their  connexion  with  their  lords  would  be  no  excuse  for 
unfaithfulness  to  the  king,  had  a  further  inducement  to  adhere 
to  the  more  permanent  institutions. 

In  the  department  of  law  the  direct  changes  introduced  by  .\uiount  of 

ij_    /-I  •«  r     1      1        •  11  change  in 

the  Conquest  were  not  great.    Much  that  is  regarded  as  pecu-  jurispm- 
liarly  Norman  was  developed  upon  English  soil,  and  although  certain, 
originated  and  systematised  by  Norman   lawj'crs,  contained 
elements  which  would  have  worked  in  a  veiy  different  way  in 
Normandy.    Even  the  vestiges  of  Karoliugian  practice  which 
api)ear  in  the  inquests  of  the  Norman  reigns  are  modified  by 
English  usage.    The  great  inquest  of  all,  the  Domesday  survey,  Inquests, 
may  owe  its  principle  to  a  foreign  source  ;  the  oath  of  the  reporters 
may  l)e  Norman,  but  the  machinery  that  furnishes  the  jurors  is 
native  ;  '  the  king's  barons  inquire  by  the  oath  of  the  sheriff  of 
the  shire,  and  of  all  the  barons  and  their  Frenchmen,  and  of  the 
whole  hundred,  the  priest,  the  reeve,  and  six  ceorls  of  every 
townHhij)'.'     The   institution  of  the   collective  Frankpledge,  Frank- 
which  recent  writers  incline  to  treat  as  a  Norman  innovation,  is 
so  distinctly  coloured  by  English  cu.stom  that  it  has  been  gene- 
rally regarded  as  purely  indigenous.    If  it  were  indeed  a  pre- 
caution taken  by  the  new  rulers  against  the  avoidance  of  justice 
by  the  al)sconding  or  liarl)ouring  of  criniiiials,  it  fell  with  ease 
into  the  usages  and  even  the  legal  terms  which  had  been  common 


'  Above,  p.  1 48. 


'  DomcHtlay  of  Ely  ;  Douio«d.  iii.  497. 
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Trial  by  for  other  similar  purposes  since  the  reigu  of  Athelstau  ^.  The 
trial  by  battle,  which  on  clearer  evidence  seems  to  have  been 
brought  in  by  the  Normans,  is  a  relic  of  old  Teutonic  jurispru- 
dence, the  absence  of  which  from  the  Anglo-Saxon  courts  is  far 
more  curious  than  its  introduction  from  abroad 

Jurisdiction     The  Organisation  of  jurisdiction  required  and  underwent  no 

of  the  sheriff  ,  .  mi  -kt 

unaltered,  great  change  in  these  respects.  Ihe  JNorman  lord  who  under- 
took the  office  of  sheriff  had,  as  we  have  seen,  more  unrestricted 
power  than  the  sheriffs  of  old.  He  was  the  king's  representative 
in  all  matters  judicial,  military,  and  financial  in  his  shire,  and 
had  many  opportunities  of  tyi'annising  in  each  of  those  depart- 
ments :  but  he  introduced  no  new  machinery.  From  him,  or 
from  the  courts  of  which  he  was  the  presiding  officer,  appeal 
lay  to  the  king  alone ;  but  the  king  was  often  absent  from 
England  and  did  not  understand  the  language  of  his  subjects. 

The  justiciar  In  his  absence  the  administration  was  entrusted  to  a  justiciar. 

deputy.  '"^  ^  a  regent  or  lieutenant  of  the  kingdom ;  and  the  convenience 
being  once  ascertained  of  having  a  minister  who  could  in  the 
whole  kingdom  represent  the  king,  as  the  sheriff  did  in  the 
shire,  the  justiciar  became  a  permanent  functionary.  This 
however  cannot  be  certainly  affirmed  of  the  reign  of  the  Con- 
queror who,  when  present  at  Christmas,  Easter,  and  Whit- 
suntide, held  gi'eat  courts  of  justice  as  well  as  for  other  pui-poses 
of  state ;  and  the  legal  importance  of  the  office  belongs  to  a 
later  stage.  The  royal  court,  containing  the  tenants  in  chief 
of  the  crown,  both  lay  and  clerical,  and  entering  into  all 
the  functions  of  the  witenagemot,  was  the  supreme  council 
of  the  nation,  with  the  advice  and  consent  of  which  the  king 
legislated,  taxed,  and  judged. 

In  the  one  authentic  monument  of  William's  jurisprudence, 
the  act  which  removed  the  bishops  from  the  secular  courts 

'  See  above,  pp.  87-89. 

^  I'algravc  arf,'ueB,  from  the  fact  that  trial  by  battle  is  mentioned  in 
a  record  of  a  Worcester  shireiiioot  soon  after  the  Con(]ue8t,  that  the  custom 
may  possibly  have  been  of  earlier  introduction  ;  but  it  is  never  mentioned 
in  the  laws,  and  as  exemption  from  it  was  one  of  the  privilefjcs  conferred 
by  charter  on  towns  in  tlie  next  century,  there  can  be  no  doubt  thai  it 
was  an  innovation,  and  one  which  was  much  disliked.  See  ralyrave,  Coui- 
monwealtb,  p.  235. 
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and  recognised  their  spiritual  jurisdictions,  he  tells  us  that  he  The  Con- 

•  1     1  -IT  1     r.    1  1  1  •  1  querorlegis- 

acts  '  with  the  common  council  and  counsel  oi  the  archbishops,  lates  mth 

bishops,  abbots,  and  all  the  princes  of  the  kingdom'.'    The  of  his 

ancient  summary  of  his  laws  contained  in  the  Textus  Roffensis 

is  entitled,  '  What  William  King  of  the  English  with  his  princes 

enacted  after  the  conquest  of  England^;'  and  the  same  form 

is  preserved  in  the  tradition  of  his  confirming  the  ancient 

laws  reported  to  him  by  the  representatives  of  the  shires.  The 

Anglo-Saxon  Chronicle  enumerates  the  classes  of  men  who 

attended  his  great  courts :  '  there  were  with  him  all  the  great 

men  over  all  England,  archbishops  and  bishops,  abbots  and 

earls,  thcgns  and  knights^' 

The  great  suit  between  Lanfranc  as  archbishop  of  Canterbury  A  trial  of  the 

_       _  Conqueror's 

and  Odo  as  earl  of  Kent,  which  is  perhaps  the  best  reported  reign, 
trial  of  the  reign,  was  tried  in  the  county  court  of  Kent  before 
the  king's  representative,  Gosfrid  bishop  of  Coutances  ;  whose 
presence  and  that  of  most  of  the  great  men  of  the  kingdom  seem 
to  have  made  it  a  witenagemot.  The  archbishop  pleaded  the 
cause  of  his  church  in  a  session  of  three  days  on  Pennenden 
Heath*;  the  aged  South-Saxon  bishop,  Ethelric,  was  brought  by 
the  king's  command  to  declare  the  ilncient  customs  of  the  laws, 


'  'Communi  concilio  et  consilio  archiepiscoporum,  episcoporum  et  ab- 
batum  et  omnium  prinuipuni  regni  mei.'  Ancient  Laws,  p.  213;  Select 
Charters,  p.  82. 

'  Select  Charters,  p.  80.  ^  f'hron.  Sax.  a.d.  I087. 

'  It  is  printed  in  Anglia  Sacra,  i.  .334-3.^6,  from  the  Textus  Roffensis, 
and  in  Wilkins,  Concilia,  i.  323,  324.  The  litigation  is  referred  to  in  Domes- 
day, i.  fol.  ,s.  from  the  same  source  we  have  an  account  of  another  trial 
of  some  interest,  between  Gundulf  bi«hoj>  of  Rochester  and  Picot  sheriff  of 
Cambrid^'esliire.  The  suit  was  bron^dit  befort;  the  king ;  he  called  to- 
gether tlie  county  court  of  Cambridt^osliire,  and  directed  that  the  right 
to  the  disputed  land  sliould  be  decided  liy  their  judgment.  I'ishop  Odo 
presided.  The  (!ambriilgeshire  men,  i:i  fear  of  the  slieriff,  decided  against 
Gundulf.  Odo  thereupon  directed  that  they  should  clioose  twelve  out  of 
their  number  to  swear  to  the  truth  of  their  rejiort.  Tlie  twelve  swore 
falsely  ;  and  one  of  them  having  confessinl  his  jierjury  to  Odo,  ho  ordered 
the  Hheriff  to  send  the  jurors  up  to  London,  and  with  them  twelve  of  the 
best  men  of  the  county.  He  also  summoned  a  body  of  b.arons.  Tins 
court  of  app»;al  reversed  the  decision  of  the  sliire.  The  twelve  best  men 
tried  to  deny  their  complicity  witli  the  jierjurtTS,  and  Oilo  offered  them 
the  ordejil  of  iron.  Tluy  fail(<l  under  the  lest,  and  were  fined  by  the 
rest  of  the  county  tliree  hundred  pounds,  to  be  paid  to  tlio  king.  Aug. 
Sac.  i.  339  ;  sec  beluw,  Chap.  XI. 
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and  with  him  several  other  Englishmen  skilled  in  ancient  laws 
and  customs.  All  these  good  and  wise  men  supported  the 
archbishop's  claim,  and  the  decision  was  agreed  on  and  deter- 
mined by  the  whole  county.  The  sentence  was  laid  before  the 
king,  and  confirmed  by  him.  Here  we  have  probably  a  good 
instance  of  the  principle  universally  adopted ;  all  the  lower 
machinery  of  the  court  was  retained  entire,  but  the  presence 
of  the  Norman  justiciar  and  barons  gave  it  an  additional 
authority,  a  more  direct  connexion  with  the  king,  and  the 
appearance  at  least  of  a  joint  tribunals 

The  principle  of  amalgamating  the  two  laws  and  nationalities 
by  superimposing  the  better  consolidated  Norman  superstructure 
on  the  better  consolidated  English  substructure,  runs  through  the 
whole  policy.  The  English  system  was  strong  in  the  cohesion  of 
its  lower  organism,  the  association  of  individuals  in  the  township, 
in  the  hundred  and  in  the  shire  ;  the  Norman  system  was  strong 
in  its  higher  ranges,  in  the  close  relation  to  the  crown  of  the 
tenants  in  chief  whom  the  king  had  enriched.  On  the  other 
hand,  the  English  system  was  weak  in  the  higher  organisation, 
and  the  Nonnans  in  England  had  hardly  any  subordinate  or- 
ganisation at  all.  The  strongest  elements  of  both  were  brought 
together. 

100.  The  same  idea  of  consolidating  the  royal  power  by 
amalgamating  the  institutions  of  the  two  races  was  probably 
followed  also  in  the  department  of  finance  ;  although  in  this 
point  neither  party  was  likely  to  discern  much  immediate 
benefit  to  any  one  but  the  king.  William,  whose  besetting  vice 
was  said  by  his  contemporaries  to  be  avarice,  retained  the 
revenues  of  his  predecessors  and  added  new  imposts  of  his  own. 
The  ordinary  revenue  of  the  English  king  had  been  derived 
solely  from  the  royal  estates  and  the  produce  of  what  had  been 
the  folkland,  with  such  commuted  payments  of  fcormfultum, 
or  provision  in  kind,  as  represented  either  the  reserved  rents 
from  ancient  possessions  of  the  crown,  or  the  quasi-voluntary 
tribute  paid  by  the  nation  to  its  chosen  liead.    The  Danegcld, 

'  Exactly  the  Haine  principle  was  involved  in  the  institution  of  regular 
eyieH  or  circuits  of  the  justices  by  Henry  I  or  Henry  II. 


.X.] 


The  Bevenue. 


279 


that  is,  the  extraordinary  revenue  arising  from  the  cultivated  land,  The  Dane- 

— originally  levied  as  tribute  to  the  Danes,  although  it  had  been  ^ 

continued  long  after  the  occasion  for  it  had  ceased, — had  been 

abolished  by  Edward  the  Confessor^    The  Conqueror  not  only 

retained  the  royal  estates,  but  imposed  the  Danegeld  anew.  In 

A.D.  1084  he  demanded  a  sum  of  six  shillings  from  every  hide 

of  land,  three  times  the  old  rate  '^.    The  measure  may  have  been 

part  of  the  defensive  policy  which  he  adopted  after  discovering 

the  faithlessness  of  his  brother  Odo,  and  which  connects  itself 

with  the  Domesday  survey  and  the  Salisbui'y  council  two 

years  later  :  but  it  became  a  permanent  source  of  revenue.    On  Feudal 

•  1    1  imposts, 
the  Norman  side  the  supreme  landlord  was  entitled  to  all  the 

profits  of  the  feudal  position,  a  description  of  income  of  which 

we  have  no  details  proper  to  the  reign  of  the  Conqueror,  but 

which  l)ecomes  prominent  immediately  after  his  death.    It  is 

needless  to  observe  that  the  actual  burden  of  the  feudal  imposts, 

as  well  as  the  older  taxation,  fell  on  the  English ;  for  the 

Xorman  lords  had  no  other  way  of  raising  their  reliefs,  aids, 

tallages,  and  the  rest,  than  from  the  labours  of  their  native 

dependents.    The  exaction  may  have  been  treated  by  them  as 

a  tyrannical  one,  but  the  hardship  directly  affected  the  English. 

The  income  thus  accumulated  was  no  doubt  very  great.    The  The  Con- 

°         _  quoror  s 

royal  lands  are  known  from  Domesday  to  have  produced  in  the  income, 
reign  of  William  the  Conqueror  nearly  £20,000';  and  the 
Danegeld  of  A.D.  1084,  if  levied  from  two-thirds  of  the  hidage 
of  the  kingdom,  would  be  about  a.s  much  more.  To  this  must 
be  added  the  profits  of  jurisdictions  and  the  other  occasional 
items  which  we  have  no  means  of  estimating.  Giraldus  Cara- 
brensis*  mentions  £40,000  as  the  amount  which  in  his  days 

'  Eilwaril  iina;fine(l  that  he  Haw  the  devil  sitting  on  the  hags  in  the 
treasury.  Hovedun,  i.  110.  The  author  of  the  Dialogus  (le  Scaccario  says 
that  William  turned  the  Danegeld  from  a  regular  into  an  occasional  lax. 
Lib.  i.e.  II. 

"  Chron.  S.1X.  A.n.  1083  ;  Flor.  Wig.  A.D.  1084  ;  Freeman,  Norm.  t'ou(|. 
iv.  685. 

'  Pearson,  Early  and  Middle  Ages,  i.  385. 

*  l>e  In^t.  I'rine.  iii.  c.  30:  "Aufjliae,  rogum  Anglonnii  temimro  et 
eti.ini  penultitiii  Hilwarili  We.MtmonasterienMis  die!)us,  aninii  fiscales  red- 
ditiis,  sicut  in  rotuh)  Wintouiau  reperitur,  ad  se.vagintu  niillia  niiu'carum 
suinmani  implubant.' 
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was  regarded  as  representing  the  income  ascribed,  on  the 
evidence  of  Domesday,  to  Edward  the  Confessor.  Ordericus 
Vitalis,  a  well-informed  Norman  monk  of  the  next  century, 
boldly  states  William's  revenue  at  £io6i  lo.s.  \\d.  a  day, 
besides  the  profits  of  the  law  courts  \  If,  as  has  been  cleverly 
conjectured,  this  circumstantial  statement  refers  properly  to 
the  weekly  revenue,  we  arrive  at  a  sum  of  between  fifty  and 
sixty  thousand  pounds  a  year.  A  comparison  with  the  reventie 
of  Henry  I,  which  in  his  thirty-first  year  reached  a  gross  amount 
of  £66,000,  may  show  that  this  is  not  improbable^.  But  the 
numerical  statements  of  the  early  writers  are  very  untrustworthy, 
and  no  approach  can  yet  be  made  to  a  precise  estimate.  It 
is  evident,  however,  that  the  same  general  principle  was  at 
work  in  the  collection  of  revenue  as  in  the  courts  of  justice 
and  in  the  furnishing  of  military  defence.  No  class  was  left 
untaxed ;  all  men  had  a  distinct  relation  to  the  king  over  and 
above  the  relation  to  their  lords  ;  and  the  strongest  points  of 
the  two  national  systems  are  brought  into  joint  working. 

101.  The  ecclesiastical  policy  of  the  Conqueror  presents  murks 
of  coincidence,  and  also  of  contrast,  with  his  secular  adminis- 
tration. There  is  the  same  change  of  administrators,  but  not 
the  same  fusion  or  modification  of  offices.  The  change  of  ad- 
ministrators is  gradual  in  the  church  as  in  the  state,  and  nearly 
as  complete  :  the  English  church  was  drawn  into  the  genci'al 
tide  of  ecclesiastical  politics  and  lost  much  of  its  insular  cha- 
racter :  it  gained  in  symmetry  and  definitcness  of  action,  and 
was  started  on  a  new  career.  But  the  immediate  motives  of 
William's  measm'es  are  somewhat  complex.  His  attack  on 
England  was  planned  and  carried  out  with  the  approval  of  Pope 


'  Ord.  Vit.  iv.  7  :  '  Ipsi  vero  regi,  ut  fertur,  inille  et  sexaginta  librae 
sterilensis  monetae,  solidiijue  triginta  et  tres  oboli,  ex  justi.s  rcdflitibus 
Angliae  per  singulos  dies  redduiitur  ;  exceptis  muneribus  regiis  et  reatuum 
redemptionibus,  aliisque  multiplicibus  negotiis  quae  regis  aerarium  quo- 
tidie  adaugent.' 

Ben.  Pet.  ii.  pref.  xcix.  The  sum,  calculated  a.s  carefully  as  I  could 
do  it,  is  £66,593,  l>ut  it  includes  debts  and  old  accounts,  and  cannot  be 
regarded  as  an  approximation  to  the  true  revenue.  The  trea.snre  in  Henry's 
hands  at  his  death  was  at  leivst  £160,000,  of  wliicli  £100,000  fell  to 
{Stephen,  Will.  Mahnesb.  Hist.  Nov.  i.  §  14;  and  £60,000  was  in  Nor- 
mandy, Ord.  Vit.  xiii.  19. 
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Alexander  II,  and  the  hard  measure  dealt  out  to  the  English  Relations  to 

.  "       the  por)e. 

bishops  personally  was  due  quite  as  much  to  the  desire  of  satis- 
fying the  pope,  who  had  his  own  jealousies  and  grudges,  as  to 
William's  belief  that  the  influence  of  the  great  ecclesiastics  was 
secretly  working  against  him,  or  that  tlie  support  of  a  strong 
Norman  hierarchy  was  aljsolutely  necessary  for  his  safety.  But 
William  had  no  intention  of  following  the  papal  guidance  further 
than  was  convenient  to  himself ;  and  in  the  great  adviser  whom 
he  chose  on  his  own  responsibility  he  found  a  very  able  and 

conscientious  helper.     Lanfranc  was  a  statesman  as  well  as  Influeiice  of 

11-  1  11  11  1  •     <•    !•  •  Lanfranc. 

a  theologian,  a  lawyer  as  well  as  a  scholar,  and  in  iceling  quite 

as  much  an  Englishman  as  a  Norman  :  he  was  an  Italian,  too, 
and,  therefore  perhaps,  not  a  papalist  ^  Hence  whilst  attempt- 
ing the  reformation  of  abuses,  which  either  the  national  easiness 
and  self-complacency,  or  the  evil  influence  of  the  Norman  clergy 
had  originated,  he  adopted  no  violent  or  rigorous  scheme  of 
discipline,  provoked  no  national  antipathies,  sacrificed  neither 
the  state  to  the  church  nor  the  church  to  the  state.  His  policy 
was  uniformly  in  agreement  with  the  king's,  and  his  personal 
influence  kept  in  harmonious  working  two  systems,  which  con- 
tained elements  that  after  his  death  were  to  produce  a  long  and 
bitter  quan-el. 

William's  own  ideas  of  managing  the  church  were  probably  William's 
developed  altogether  in  England  itself.    The  Norman  prelates,  ii',"' worked 
with  whom  as  duke  he  had  to  do,  were  either  sons  of  the  ruling  England, 
femilies'^  or  personally  insignificant.    They  had  not  the  position 
of  the  English  prelates  with  reference  either  to  the  people  or 
to  the  duke.    They  were  ljut  a  small  clement  in  his  council, 
and  in  no  close  relation  with  tlie  native  population,  whilst  in 

'  Several  letters  of  Lanfranc  and  (Jroffory  VII  .are  extant,  from  wliich 
a  certain  amount  of  coolnes.s  may  he  inferred  to  li.ive  exiHtud  between 
them.  Gregory  complains  and  Lanfranc  excuses  himself.  Sec  Freeman, 
Nonn.  Oonq.  iv.  4.^4-437. 

'  OrderieuH  names  them,  lih.  iii.  c.  xi.  Odo  of  Bayenx  was  the  Oon- 
qaeror's  hrotlier;  the  hisliop  of  Li.sicux  was  hrotlier  of  the  count  of  Eu, 
and  the  bishop  of  Avranclies  son  of  Count  Ualpli  of  Hayeux,  both  cousins 
of  the  kin;;;  the  bishop  of  Seez  beloii^'cd  to  the  family  of  Helesme  ;  Gosfrid 
of  Coutances  was  a  mp;,'hty  man  on  both  sides  the  (Channel.  The  arch- 
bishop of  Rouca  and  the  bishop  of  Evreux  were  of  less  i>ersonal  im- 
portance. 
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the  EngUsh  '^^1  y^&c^  tlie  most  numerous  and  coherent  body  in  tlie 

bishops.  witenageniot ;  and  although  many  of  Edwai'd's  bishops  were 
foreigners,  they  had  inherited  the  loyalty  and  traditional  sup- 
port of  the  districts  over  which  they  presided.  The  ready  sub- 
mission of  the  witan  in  a.d.  1066  saved  the  bishops  for  the 
moment :  the  Conqueror  had  no  wish  to  make  enemies,  and 
they  had  no  champion  to  take  the  place  of  Harold.  But  when 
in  A.D.  1070  he  had  found  that  the  influence  of  the  episcopate 
was  so  strong  that  it  must  be  put  into  safer  hands,  and  when  the 
legates  of  Alexander  II  demanded  the  humiliation  of  the  igno- 
rant supporters  of  the  antipope  Benedict  and  the  enforcement 
of  canonical  order,  he  proceeded  to  displace  most  of  the  native 

Ueijosition  bishops.  Then  Stigand,  who  occupied  two  sees,  one  of  which 
ofEiielish     ,     ,    ,     ,       .      ,  .         ,.  ,  n  , 

bishops.      he  had  taken  m  the  liietnne  01  a  JNorman  predecessor,  and  who 

had  received  the  jiall  from  a  schismatic  pope,  was  deposed  and 

imprisoned.    With  him  fell  his  brother,  the  bishop  of  Elmham, 

and  the  faultless  bishop  of  Selsey  whom  he  had  consecrated,  aud 

who  might  be  regarded  as  sharing  his  schismatic  attitude  \  The 

brother  bishops  of  Durham,  Ethelwin  and  Ethelric,  had  incurred 

the  penalties  of  treason.    York  and  Lichfield  Avere  vacant  by 

death.    Dorchester  had  been  filled  up  by  the  Norman  Eemigius 

since  the  battle  of  Hastings  ^    Hereford,  Wells,  Eamsbury, 

Exeter,  and  London  were  already  in  the  hands  of  foreigners. 

It  was  by  no  act  of  extraordinary  severity  that  the  change  was 

made;  but  at  the  end  of  a.d.  1070  only  two  sees  retained  native 

bishops,  Worcester  and  Rochester  ^    The  way  was  open  for 

Lanfranc,  and  his  appointment  satisfied  both  king  and  pope. 

Henceforth  the  bishops  and  most  of  the  abbots  were  Norman  * ; 

'  Flor.  Wig.  A.D.  T070.  Romigius,  in  his  profession  of  obedience  to 
Lanfranc,  mentions  tlic  niis.sion  of  legates  from  the  pope  with  orders  that 
all  who  had  been  ordaintd  by  Stigand  should  be  ik'i)osed  or  suspended. 

'  He  too  had  been  con.secrated  by  Stiganil,  but  the  offence  was  not  so 
fatal  in  a  Norman  as  in  an  Englishman ;  he  declares  in  his  profession  that 
he  was  ignorant  of  Sligand's  uucanonical  status.  MS.  Cotton,  Cleopatra, 
E.  I. 

'  Siward  of  Roche.ster  is  said  by  William  of  Malraesbury  to  have  died 
a  few  days  after  the  Ccmquest.  But  he  lived  several  yesrs  longer,  was 
])resent  at  a  council  at  Winchester  in  1072,  and  died  probably  in  1075. 

•  Tlie  deposition  of  the  abbots  was  also  gradual.  See  tlie  Chronicle  (ed. 
Earle),  pp.  271-275. 
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but  they,  like  the  king,  realised  their  new  position  as  English-  Character 

men  by  adoption ;  entering  immediately  on  all  the  claims  of  Conqueror's 

their  predecessors  and  declaring  that,  so  far  as  their  power  went, 

the  churches  they  espoused  should  suffer  no  detriment.  The 

Conqueror's  bishops  were  generally  good  and  able  men,  though 

not  of  the  English  type  of  character.    They  were  not  mere 

Norman  barons,  as  was  the  case  later  on,  but  scholars  and 

divines  chosen  under  Lanfranc's  influence.    The  abbots  were 

less  wisely  selected,  and  had  perhaps  a  more  difficult  part  to 

play,  for  the  monasteries  were  still  full  of  English  monks,  and 

preserved,  and  probably  concenti'ated,  most  of  the  national 

aspirations  after  deliverance  which  all  came  to  naught. 

The  most  important  ecclesiastical  measure  of  the  rei<m,  the  Ecclesiasti- 

°  '        caJ  courts. 

separation  of  the  church  jurisdiction  from  the  secular  business 
of  the  courts  of  law,  is  unfortunately,  like  all  other  charters  of 
the  time,  undated.  Its  contents  however  show  the  influence 
of  the  ideas  which  under  the  genius  of  Hildebrand  were  forming 
the  character  of  the  continental  churches.  From  henceforth  the 
bishops  and  archdeacons  are  no  longer  to  hold  ecclesiastical 
pleas  in  the  hundred-court,  but  to  have  courts  of  their  o^vn  ;  to 
try  causes  by  canonical  not  by  customary  law,  and  allow  no 
spiritual  questions  to  come  before  laymen  as  judges.  In  case 
ot  contumacy  the  off"ender  may  be  excommunicated  and  the  king 
and  sheriff  will  enforce  the  punishment.  In  the  same  way  lay- 
men arc  forbidden  to  interfere  in  spiritual  causes '.    The  reform 

'  Ancient  Laws,  ed.  Thorpe,  p.  213  :  '  Ut  nullus  epigcopus  vel  archidia- 
co:iUH  de  legilius  episcopiilibus  ainpliu.s  in  liundrct  placita  teneant,  nec 
cauHam  quae  ad  reginu  n  aniinaruni  pertinot  ad  jiidiciiim  .secularium  ho- 
minuin  adducant,  sod  (|uicun(|ue  .secundum  episcopales  le^a'.s  de  ()uacun(iue 
cauwa  vel  culpa  iiiterpuUatus  fucrit,  ad  locuni  (piem  ad  hoc  epi.sc<)i>u.s 
elegerit  vel  nouiieiaverit  veniat,  ibiipie  de  causa  vel  culpa  sua  i  tvspondcat, 
et,  non  secundum  liundret  Hed  Hecunduni  canoiics  et  eijiscopales  leges, 
rectum  Deo  et  episcopo  suo  faciat.  Si  vero  aliquis  jier  superbiam  elatus 
ad  justitiam  episeopalem  venire  coritempserit  vel  noluerit,  vocetur  semel, 
Hecundo  et  tertio ;  quod  Bi  n.  c  Hie  ad  emendatioiieni  venerit,  Kxcomniuni- 
oetur  it,  n  opus  fiierit,  ad  hoc  viiidicaiiduin  fortitudo  et  justitia  regis  vel 
vicecoriiitis  luliiiljcatur.  Ille  autoni  qui  vocatus  ad  jiistitiam  epiHCo]n 
venire  noluerit,  pro  unafpiaque  vocatione  legem  ei)iscopalem  eniendahit. 
Hoc  etiain  <iefen<lo  et  niea  auctoritate  inter.lico,  ne  ullus  viccconies,  aut 
praeposituB  seu  minister  regis,  n.c  ali(iuis  luicuH  homo  de  legibus  (pine  ad 
episcopuin  [>ertinent  se  intromittat,  nec  aliiiuis  laicua  bonio  ulium  hominem 
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Consequence  is  one  whicli  mioht  verv'  naturally  recommend  itself  to  a  man 

ofthesepa-  °  /  . 

ration  of  the  like  Lanfranc.  The  system  wliich  it  superseded  was  full  of 
spiritual  and  _  •'  ... 

secular  anomalies  and  disadvantages  to  both  justice  and  religion.  But 
the  change  involved  far  more  than  appeared  at  first.  The 
growth  of  the  canon  law,  in  the  succeeding  century,  from  a 
quantity  of  detached  local  or  occasional  rules  to  a  great  body  of 
universal  authoritative  jurisprudence,  arranged  and  digested  by 
scholars  who  were  beginning  to  reap  the  advantages  of  a  revived 
study  of  the  Roman  civil  law,  gave  to  the  clergy  generally  a  far* 
more  distinctive  and  definite  civil  status  than  they  had  ever 
possessed  before,  and  drew  into  church  courts  a  mass  of  busi- 
ness with  which  the  church  had  previously  had  only  an  indirect 

Growth  of  connexion.  The  question  of  investitures,  the  marriage  of  the 
the  canon  .  .  ...  „ 

law.  clergy,  and  the  crymg.  prevalence  01  simony,  within  a  verj'  tew 

years  of  the  Conqueror's  death,  forced  on  the  minds  of  states- 
men everj'where  the  necessity  of  some  uniform  system  of  law. 
The  need  of  a  system  of  law  once  felt,  the  recognition  of  the 
supremacy  of  the  papal  court  as  a  tribunal  of  appeal  followed 
of  course :  and  with  it  the  great  extension  of  the  legatine  ad- 
ministration. The  clergy  thus  found  themselves  in  a  position 
external,  if  they  chose  to  regard  it  so,  to  the  common  law  of 
the  land ;  able  to  claim  exemption  from  the  temporal  tribunals, 
and  by  appeals  to  Rome  to  paralyse  the  regular  jurisdiction  of 
the  diocesans.  Disorder  followed  disorder,  and  the  anarchy  of 
Stephen's  reign,  in  which  every  secular  abuse  was  paralleled  or 
reflected  in  an  ecclesiastical  one,  prepared  th'^  way  for  the  Con- 
stitutions of  Clarendon,  and  the  struggle  that  followed  with  all 
its  results  down  to  the  Reformation  itself.  The  same  facility  of 
employing  the  newly  developed  jurisprudence  of  the  canonists 
drew  into  the  ecclesiastical  courts  the  matrimonial  and  testa- 
mentary jurisdiction,  and  that  most  mischievous,  because  most 
abused,  system  of  enforcing  moral  discipline  by  spiritual  penal- 
ties, at  the  instance  of  men  whose  first  object  was  the  accumula- 
tion of  money. 

sine  justitia  episcopi  ad  juilicium  adducat;  judicium  vero  in  nullo  loco 
portetur,  nisi  in  t-piscopali  stdc  aut  in  illo  loco  <HRMn  aj  hoc  t'i)iscopiis 
constituent.' 


IX.] 


Policy  tmards  the  Tope. 


The  foundation  of  spiritual  courts,  and  the  exemption  of  their  Attitude  of 

<•   *      1    o  William  and 

proceedings  from  the  common  usages  of  Anglo-Saxon  law,  had  Laufranc 

,       .  ,        ,    .  p    ,      ,       ,  ,  .      ,       towards  the 

a  bearing  on  the  relations  of  the  church  to  the  state  in  these  papacy. 

ways ;  but  it  must  not  be  supposed  that  it  was  in  itself  a  sign 
of  any  disposition  in  either  William  or  Laufranc  to  admit  ex- 
treme claims  on  the  part  of  the  popes.  The  results  that  have 
been  mentioned  flowed  from  a  state  of  things  which  was  now 
in  process  of  development,  and  which  attained  full  growth  far 
more  rapidly  than  they  could  have  expected,  through  circum- 
stances which  they  could  not  foresee.  Anj-thing  like  a  direct  . 
claim  on  the  part  of  the  papacy  William  repudiated  at  once.  Not 
only  did  he  distinctly  refuse  the  demand  of  fealty  made  by  the 
legate  Hubert  on  behalf  of  Gregoiy  VII but  he  seems  to  have 
established  an  understanding  with  the  English  church  which  had 
the  force  of  a  concordat  for  future  times.  The  arrangement  is 
described  by  the  faithful  historian  Eadmer  as  a  novelty,  but  it 
was  a  novelty  necessitated  by  the  newness  of  the  circumstances 
in  which  the  king  found  himself.  '  He  would  not  suffer  that  n'iiiiam'3 
any  one  in  all  his  dominions  should  receive  the  pontiff  of  the  [ni'^vrith'^*"'' 
city  of  Kome  as  apostolic  pope,  except  at  his  command,  or 
should  on  any  condition  receive  his  letters  if  they  had  not  been 
first  shoAra  to  himself.'  This  principle,  which  was  abused  by 
William  Rufus,  and  which  could  only  work  well  when  the  chiefs 
in  church  and  state  were  in  thorough  concert,  expresses  rather 
than  overcomes  the  difficulty.    But  it  is  a  difficulty  which  has 

'  Freeman,  Norm.  Conq.  iv.  432-434,  has  traced  the  history  of  Gregory's 
correspondence  with  tlie  Comiueror.  Some  time  about  a.d.  1076,  the  pope 
sent  a  locate  to  William  to  a.sk  for  a  more  regular  payment  of  Peter's 
pence  and  to  demand  fealty.  Tlie  king's  answer  was  this  :  after  the  greet- 
ing '  aalutem  cum  ainicitia,' '  Hubortus  legatus  tuus,  religiose  pater,  ail 
me  veniens  ex  tua  parte  nie  adnionuit,  quatenus  tibi  et  succestoribus  tuis 
fidelitatem  Cicerem,  et  de  pecunia  ([uani  antecessores  mei  ad  Romanam 
ecclesiam  mittcre  solebant  melius  cogitarem.  Unum  ndmisi,  altenim  non 
adtnisi  ;  fidelitatem  facere  nolui  nec'volo;  quia  nec  ego  |)romisi  nec  ante- 
cesHores  meos  antecesMoribus  tuis  id  fecisse  comperio.  Pecunia  tril)UB 
ferine  annis,  in  Calliis  me  agente,  negligenter  coUecta  est  ;  nunc  vero 
Diviiia  misericordia  me  in  rei,'num  meum  reverso,  <(uod  collectum  est  per 
prausenteni  logatuin  niittetur ;  et  (piod  rrli(|iuim  est  per  legatos  Lanfranci 
archiepiscopi  firL-lis  nostri,  cum  opportuiuiiii  fuerit,  tninHmittetiir.  Orate 
pro  nobis  et  pro  statu  reuni  nostri,  quia  antecessores  vestros  dileximus  et 
vos  prae  omnibus  sincere  diligere  et  obedienter  audiro  desideramus.' 
Selden,  App.  to  Eadmer,  p.  164;  Lanfr.  Epp.  ed.  Giles,  No.  \. 


286 


Constitutional  History. 


[chap. 


The  Con-  never  yet  been  overcome;  and  it  is  probable  that  the  Con- 
rufeToMeal-  queror's  rule  went  as  near  to  the  solution  as  any  state  theory 
Sfurck  has  ever  done.  A  second  rule  was  this,  '  He  did  not  suifer  the 
jirimate  of  his  kingdom,  the  archbishop  of  Canterbury,  if  he 
had  called  together  under  his  presidency  an  assembly  of  bishops, 
to  enact  or  prohibit  anything  but  what  was  agreeal)le  to  his  will 
and  had  been  first  ordained  by  him.'  This  was  a  most  necessary 
limitation  of  the  i)owers  given  to  the  newly  established  courts, 
nor  did  it,  in  an  age  in  which  there  was  no  discord  of  religious 
opinion,  create  any  of  the  scandals  which  might  arise  under  more 
modern  conditions.  The  two  rules  together  express  the  prin- 
ciple of  the  maxim  so  well  known  in  later  times,  '  cujus  regio, 
ejus  religio'  in  that  early  form  in  which  it  recommended  itself 
to  the  great  Charles.  A  third  rule  was  this  ;  'he  did  not  allow 
any  of  his  bishops  pul)licly  to  implead,  excommunicate,  or  con- 
strain by  penalty  of  ecclesiastical  rigour,  any  of  his  barons  or 
servants,  who  was  informed  against  either  for  adultery  or  for  any 
capital  crime,  except  by  his  own  command.'  Of  this  also  it  ma}' 
be  said  that  it  might  work  well  when  regulated  by  himself  and 
Lanfrauc,  but  that  otherwise  it  created  rather  than  solved  a 
difficulty  ^  A  further  usage,  which  was  claimed  by  Henry  I  as 
a  precedent,  was  the  prohibition  of  the  exercise  of  legatine 
power  in  England,  or  even  of  the  legate's  landing  on  the  soil  of 
the  kingdom  without  royal  licence^. 
Simplicity       Such  precautious  as  these  show  little  more  than  an  incipient 

of  these  ...  11-  Pill  ... 

rules.         misgivuig  as  to  the  relations  of  church  and  state  :  a  misgivmg 

which  might  well  suggest  itself  either  to  the  king  or  to  the 
thoughtful  mind  of  the  adviser,  who  saAv  himself  at  the  head  of 
a  church  which  had  been  long  at  uneasy  auchorage  apart  from 
these  ecclesiastical  tumults,  into  the  midst  of  which  it  was  soon 
to  be  hurried.  There  is  something  Karolins;ian  in  their  sim- 
plicity,  and  possibly  they  may  liave  been  suggested  by  the  gcr- 

'  Eadmor,  Hist.  Nov.  i.  (ed.  Seldi'ii,  \\.  6);  Solect  Charters,  p.  79. 

'  Kadirier,  Hist.  Nov.  v.  p.  118  :  '  I\cn  Heiirieus  aiitiquis  Angliac  con- 
suetiidiiiibuH  praojudiciuni  iiifnrri  non  sustinens,  ilium  ab  injjressu  Ani^liae 
detiiiebat.'  See  also  Flor.  Wi;^.  A  I).  1116.  In  this  case  the  objection  to 
receive  the  legate  arose  from  the  bishojjS,  abbots,  and  nobles  who  discussed 
the  (picstion  '  cominuiii  consilio.' 


Hegnlars  and  Seculars. 


iinnatinsc  Gallicanism  of  the  day.    They  are,  however,  of  great  Tlieir  im 
o  •>  .  .  portance. 

1  idspective  importance   and  form  the  basis  of  that  ancient 

-tomary  law  on  wliich  throughout  the  middle  ages  the  English 

eluirch  relied  in  her  struggles  with  the  papacy. 

The  removal  of  the  episcopal  sees  from  the  villages  or  decayed  Removal  of 
,        ....  ir-i         •  -  episcopal 

towns  to  tlie  cities'  is  another  mark  oi  the  reign  which  is  sig-  sees. 

niiicant  of  change  in  the  ideas  of  clerical  life,  but  is  not  of  im- 

]'  irtant  consequence.    The  Xorman  prelate  preferred  Bath  to 

AVl41s  and  Chester  to  Lichfield  :  he  felt  that  he  was  more  at 

me  in  the  company  of  the  courtier  and  warrior  than  in  the 

nastery.    But  the  change  went  little  further :  the  monastic 

.  lur  was  tenacious  and  aggressive:   Lanfranc  was  himself 

i:ionk,  and  allowed  the  monastic  traditions  of  the  early  Eng- 

1  church  even  more  than  their  due  weight  in  his  reforms". 

is  now  that  the  secular  clerks  finally  disappear  from  those 

iliedrals  wliich  remained  monastic  until  the  Reformation. 

'11 1 e  abuses  of  tlie  rich  foundations  by  married  canons,  who  would  Qnestioii  of 

inoriiisticism 

I  petuate  a  hereditary  clerical  caste,  were  glaring;  and  so  >ji^|ie  cathe- 
-  iDUgwas  their  interest  in  both  Normandy  and  England  that 
neither  legal  nor  ecclesiastical  discouragement  could,  for  a  century 
and  a  half,  avail  to  extinguish  the  eviP.    The  cathedrals  were 
ilivided  between  the  two  systems  in  nearly  equal  proportions. 


'  In  thft  council  of  London,  a.d.  1075,  it  was  determined  to  rpmove  tlie 
soe  of  Slierhonie  to  Old  Sarum  ;  that  of  Selsey  to  Chichester  ;  and  that  of 
LichKeld  to  Chester.  Tlie  see  of  Dorchester  was  removed  to  Lincoln  in 
lo8^  ;  that  of  Elnihani,  which  had  been  transferred  to  Tlietford  about 
1078.  was  niove<l  to  Norwich  in  iioi.  The  see  of  Crediton  had  been 
transfcrnid  to  Kxeter  in  to.so.  Bishop  John  of  Wells  took  up  his  station 
at  Bath  in  1088.    See  Wilkins,  Concilia,  i.  363. 

'  See  Kpistolae  Cantuarienses,  pref.  pp.  xx-xxvi.  Lanfranc  seems  to 
have  bein  ur;,'ed  by  Alexander  II  himself  to  reor^janise  the  cathedral  of 
Canterbury  on  monastic  principles  ;  and  the  same  pope  forbade  bishop 
Walkelin  of  Wincliester  to  expel  the  monks  from  his  church. 

'  Kpp.  Cantuar.  pref.  xxvi.  In  th'?  rei'-'ns  of  Pxlward  the  Confessor  and 
William,  the  fi>rei(,'n  bishops  of  Wi-Us,  Kxeter,  and  York  attempted  to 
reduce  their  canons  to  rule  by  orderinij  them  to  have;  a  common  refectory 
aod  dormitory.  They  were  unable  to  enforce  the  conim.and.  The  institu- 
tion of  Au^ustinian  canons  wliich  residted  fi-om  the  like  projects  of  refonn 
was  not  ndoptod  in  any  Kniflish  cathedral  until  the  see  of  Carlisle  was 
founded  by  Henry  I.  and  this  continued  the  only  .Vuirustinian  cathedral  in 
England  until  the  Reformation.  Many  of  the  Scottish  cathedrals  were, 
however,  made  Augustiniuu  iu  the  twelfth  and  thirteenth  centuries. 
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But  the  reforming  prelates  showed  no  wish  to  throw  in  their  lot 

Growth  of  with  their  churches.  The  bishop's  share  of  the  estates  was  sepa- 
tlie  cliapters  i  ii 

and  con-  rated  from  that  of  the  monks,  and  the  exemptions  which  had 
been  obtained  by  the  favoured  non-cathedral  monasteries  were 
gi'asped  at  by  the  conventual  cathedrals  in  order  to  oust  the 
urisdiction  of  the  bishop  in  the  house  and  in  the  property  of 
his  chapter.  Tlius  even  when  the  see  was  transferred  to  the 
cities,  it  was  rather  the  cathedral  body  than  its  nominal  head 
that  increased  in  power  and  [)onip.  New  churches  rivalling  in 
beauty  and  size  those  of  the  continent  began  to  be  built,  and 

New  orders  hospitable  establishments  to  be  doubled.    New  orders  were  in- 

01  monks.  i 

stituted  in  quick  succession.  The  canonical  reform  failed,  but 
the  Augustinian  canons  grew  up  out  of  the  failure  :  everj^ 
attempt  at  monastic  development  took  ultimately  the  form  of 
a  new  rule,  and  in  England  all  found  a  ready  and  too  liberal 
welcome.  In  many  instances  this  liberality  was  exercised  at 
the  expense  of  the  parish  churches,  and  an  evil  precedent  was 
established  which  outlived  in  its  effects  very  much  of  the  advan- 
tage gained  from  monastic  piety  and  cultivation.  But  these 
results  are  yet  far  distant. 
Transitional  102.  A  general  view  of  the  reign  of  the  Conqueror  suggests 
the  Coiique-  the  conclusion  that,  notwithstanding  the  strength  of  Ins  personal 
character,  and  his  maintenance  of  his  right  as  king  of  the  English 
and  patron  of  the  people  both  in  church  and  in  state ; — notwith- 
standing the  clearness  of  his  political  designs  and  the  defiuiteness 
and  solidity  of  his  principles  of  action,  there  was  very  much  in  the 
state  system  which  he  initiated  that  still  lay  in  solution.  So 
much  depended  on  the  personal  relations  between  himself  and 
Lanfraiic  in  church  matters,  that  after  their  deaths  the  whole 
ecclesiastical  fabric  naiTowly  escaped  destruction ;  and  in  tem- 
poral matters  also,  Lanfranc's  influence  excejjted,  the  king  had 
no  constitutional  adviser,  no  personal  friend  whose  authority  con- 
tained any  clement  of  iiulcpcndcnce.  William  is  his  own  minister. 
His  policy,  so  far  as  it  is  his  own,  owes  its  stability  to  his  will. 
His  witan  are  of  his  own  creation, — feudatories  powerful  in  en- 
mity, no  source  of  strength  even  when  they  are  friends  and  allies, 
— with  a  policy  of  their  own  which  he  is  determined  to  combat. 
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His  people  fear  him  even  when  and  where  they  trust  him  :  he  is  General  cha- 

.  racter  of  his 

under  no  real  constraint,  whether  of  law  or  conscience,  to  rule  Rovemment. 
them  well.  His  rule  is  despotic  therefore,  in  spite  of  the  old 
national  and  constitutional  fomis  which  he  suffers  to  exist :  it  is 
the  rule  of  a  wise  and  wary,  a  strong  and  resolute,  not  a  wanton 
and  arbitrary  despot ;  it  avoids  the  evils  of  irresponsible  tyranny, 
because  he  who  exercises  it  has  learned  to  command  himself  as 
well  as  other  men.  But  a  change  of  sovereign  can  turn  the  severe 
and  wary  rule  into  savage  licence  ;  and  the  people,  who  have  grown 
up  and  have  been  educated  under  a  loose,  disorganised  polity,  see 
no  difference  between  discipline  and  oppression.  The  constitu- 
tional effects  of  the  Conquest  are  not  worked  out  in  William's 
reign,  but  in  that  of  Henry  I.  The  moral  training  of  the  nation 
does  not  as  yet  go  beyond  castigation :  the  lowest  depth  of 
humiliation  has  yet  to  be  reached,  but  even  that  yields  necessary 
les.sons  of  its  own.  It  is  useless  to  ask  what  the  result  would 
have  been  if  the  first  Norman  king  had  been  such  a  man  as 
William  Rufus :  but  it  was  most  fortunate  for  the  English  that 
in  the  hour  of  their  great  peril,  when  they  had  neither  ruler, 
counsel,  nor  system,  they  fell  under  the  rule  of  one  who  was 
a  law  to  himself,  who  saw  the  coincidence  of  duty  and  policy, 
and  preferred  the  forms  of  ancient  royalty  to  the  more  ostenta- 
tious position  of  a  feudal  conqueror.  He  was  a  hard  man, 
austere,  exacting,  oppressive  :  his  heavy  hand  made  the  Eng- 
lish themselves  comprehend  their  own  national  unity  tlirough 
a  community  of  suffering.  Yet  in  the  suffering  they  were  able 
to  discern  that  there  might  be  still  worse  things  to  bear :  one 
strong  master  was  better  than  many  weak  ones,  general  oppres- 
sion than  actual  anarchy.  The  king  made  and  kept  good  peace. 
Tlie  Danegeld  and  the  Forest-law  were  not  too  much  to  pay  for 
the  escape  from  private  war  and  feudal  disruption. 
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103.  Points  of  contention  in  the  Norman  reigns. — 104.  Title  of  William 
Rufiis  :  struirgle  with  the  feudatories. — 105.  Eecognition  of  the  rights 
of  the  English. — 106.  Absolute  tyranny:  in  Church: — 107.  In 
State. — 108.  Accession  of  Henry  I. — 109.  Hurailiatiou  of  the  feuda- 
tories.— 110.  Alliance  of  king  and  people. — 111.  Institution  of  strong 
government  system. — 112.  Ecclesiastical  policy. — 113.  Accession  of 
Stephen. — 114.  His  raisgovemment. — 115.  The  consequent  anarcliy. 
— 116.  Scheme  of  reform. 

frv'fflhe^'  political  history  of  the  Conqueror's  reign  consists 

Conqueror's  maiuly  in  the  three  great  struggles  with  the  native  English, 

with  the  rebellious  earls,  and  with  the  disobedient  heir.  The 

foreign  wars  and  the  constitutional  measures  which  they  involved 

were  in  close  connexion  with  one  or  other  of  these  struggles. 

StmpRles  of  111  the  first  case  William  was  victorious,  partly  through  the 
the  English.     _  '  r       J  o 

still  unbroken  force  of  his  own  power  as  leader  of  the  Norman 

host,  and  partly  through  the  want  of  concert  among  his  enemies. 
The  family  of  Godwin,  whose  strength  lay  in  the  support  of 
Welsh  and  Irish  princes,  had  not  a  single  principle  in  common 
with  the  remnant  of  the  West-Saxon  house,  whose  allies  were  in 
Scotland  and  Denmark.  Eadric  the  Wild  might  raise  Hereford- 
shire, but  he  was  too  far  away  to  help  the  men  of  Kent.  The 
strong  and  united  Norman  force  met  them  separately  and 
crushed  them  in  detail.  The  terrible  vengeance  wreaked  on 
the  Northumbrian  population  effectually  prevented  any  further 
attempt  at  a  rising,  and  the  English  found  in  obedience  to  one 
strong  ruler  a  source  of  unity,  strength,  and  safety,  such  as  they 
had  not  possessed  since  the  days  of  Edgar.  They  suffered, 
without  power  to  rebel,  until  all  the  old  causes  of  division 
amongst  them  were  forgotten. 


BevoU  of  the  Earls. 


291 


The  conspiracy  of  the  earls  in  a.d.  1074  begins  a  new  Conspiracy 
page  of  histoiy,  and  the  speeches  put  by  Ordericus  Vitalis 
in  the  mouths  of  the  conspirators  give  a  clue  to  the  under- 
standing of  the  next  century.  Eoger  of  Breteuil  and  Ralph 
Guader,  the  former  being  earl  of  Herefordshire,  the  latter  of 
Norfolk  or  East-Anglia,  were  discontented  with  the  ample 
provision  that  the  king  had  made  for  them,  and  made  a  state- 
ment of  their  grievances,  which  the  historian  elaborates  into 

a  speech  ^.    William  they  said  was  a  bastard  and  had  seized  its  object 
*^         .  .  •'  _  and  pleas, 

the  English  crown  unrighteously;  he  had  oppressed  his  nobles 

in  Normandy,  despoiled  the  count  of  Mortain,  poisoned  the 

counts  of  Brittany  and  of  the  Vexin ;  he  had  refused  to  reward 

the  followers  who  had  fought  his  battles,  or  had  given  them  only 

barren  and  desolate  lands.    The  English,  although  they  would 

gladly  have  had  revenge,  are  described  as  contentedly  cultivating 

their  lands,  and  more  intent  on  enjoyment  than  on  battle.  The 

malcontents  propose  to  Waltheof  that  England  should  be  restored 

to  the  state  in  which  it  was  in  King  Edward's  time ;  one  of  the 

three  should  be  king,  the  other  two  should  be  dukes  ^.  Waltheof 

'  Ord.  Vit.  iv.  14.  'De^ener,  utpote  nothus,  est  qui  rex  niincupatur,  et 
in  propatulo  divinitus  monstratur  quod  Deo  displicet,  duiu  talis  herus 
regno  praesidet.  .  .  .  Ipse  Willelinuiri  Warlen^'uni  Moritolii  comitem  pro 
uno  verbo  exhereditavit,  et  de  Neustria  peiiitus  effugavit ;  Walterium 
Pontesii  comitem  Edwardi  regis  ncpotein,  cum  Biota  uxore  sua  Falesiae 
bospitavit,  et  nefaria  potione  siraul  ambos  una  nocte  pereinit.  Conanuni 
quoque  «trenuin.sinium  consulem  veneno  infecit.  Haec  et  alia  niulta  erga 
cognalos  et  affines  suos  Bcelera  Willelmus  pere:;it,  qui  super  nos  et  com- 
parcH  nostros  adhuc  similia  perpetrare  non  desistit.  Nobile  rcgnuni  Angliae 
temere  iuvasit,  genuinos  ht-redes  injuate  trucidavit,  vel  in  exiliuni  crude- 
liter  i>upulit.  8uos  quo(jue  adjutores  per  quos  super  omne  sjenus  suum 
subliniatUH  est,  non  ut  dccuiBset  honoravit,  scd  niultis  qui  sanguiiieni  Huum 
in  ejuK  satcllitio  fuderunt  ingratus  e\»titit,  et  pro  frivolis  occasiouibus  ad 
mortem  us(|ue  velut  hoHtes  puniit.  Vuliierati«  victoribus  Hteriles  fundos  et 
hoHtiuui  depopulatione  den(ilatoH  donavit,  et  eisdem  postmodum  restauratos 
Kvaritia  cogeiite  abstulit  sen  minoravit.  Ecce  major  pars  exercitus  trans 
pontum  moratur,  aHxiduisciue  bellis  acriter  occupatux  detinetur.  Angli  sua 
Bolunimodo  rura  eoiunt,  conviviiH  et  pi)tati()nil)U8,  non  j)roeliis  intendunt, 
gumnioi>cre  tamen  |>ro  suorum  exitio  parentum  ultionem  videre  concii- 
piscunt. ' 

'  Ibid.  'Acquiesce  nobis  et  indcsinonter  iiiliaere,  et  tertiam  partem 
Angline  nobiBcum  sine  <lubio  poteris  habere.  Vi.lumuH  enim  ut  status 
regni  Albionis  rudintegretur  oniiiimodi.s  nicut  oiini  fuit  temjjore  Edwanli 
piissimi  regis.  TTnua  ex  nobis  sit  rex  et  duo  sint  duces  et  sic  nobis  tribus 
onmM  Anglomm  aubjicientur  honores,' 
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Objects  of  declined  the  project,  but  fell  a  victim  to  the  suspicious  hatred  of 
tlie  conspi-    -.-.j.,,.  i  i  re- 

racy  of  the  William,  who  spared  the  lives  of  the  real  offenders.  The  grounds 
eurls. 

of  the  discontent  thus  stated  seem  to  include  three  points — the 
title  of  the  king,  the  condition  of  the  English,  and  the  restric- 
tions imposed  upon  the  Norman  vassals  :  and  these  are  the  very- 
points  which  give  interest  to  the  history  of  the  Norman  period ; 
for  a  century,  no  king  succeeds  with  undisputed  title  ;  the 
Norman  baronage  is  incessantly  in  arms  in  order  to  extend 
their  own  power,  taking  advantage  of  every  quarrel,  and  ranging 
themselves  with  the  king  or  against  him  on  no  princijDle  save 
the  desire  of  strengthening  their  own  position ;  and  the  English 
are  found  by  the  king  and  his  ministers  to  lie  the  only  trust- 
worthy element  in  society,  notwithstanding  tlieir  sufferings  and 
the  many  attempts  made  to  draw  them  from  their  allegiance. 
The  reign  of  William  Rufus  exhibits  the  several  elements  of 
disturbance  in  open  working,  and  throws  into  light  the  different 
interests  which  had  been  operating  obscurely  and  confusedly 
under  the  sagacious  pressure  of  his  father's  hand. 

Importance      104.  The  question  of  personal  title,  the  right  to  the  headship 

of  the  quea-  iiii/-^  .  ^■  ^ 

tioii  of  title  01  the  races  ruled  by  the  Conqueror,  is  not  directly  connected 

iiiRsonother  with  Constitutional  history.  But  its  bearing  on  the  political 
("msti'tu-  development  of  England  is  most  important,  and  in  its  many 
terest.'"      Complexities  it  touches  the  main  sources  of  constitutional  growth. 

The  duke  of  the  Normans  had  acquired  the  realm  of  England, 
by  the  gift  of  God,  as  he  himself  said,  and  by  the  acceptance  of 
the  English  witenagemot,  but  directly  by  the  arms  of  the 
Norman  race.  The  Normans  had  availed  themselves  of  William's 
ambition,  strength,  and  supposititious  claims  as  Edward's  heir, 
and  had  established  their  hold  on  England  ;  but  William  himself 
they  had  never  loved,  they  despised  his  birth,  and  feared  and 
detested  tlie  very  strength  which  sustained  tiiem.  His  j)osition 
as  duke  of  the  Normans  had  been  won  through  rivers  of  blood, 
and  by  the  violent  extinction  of  every  clement  of  rivalry. 
England  was  the  conquest  of  the  race,  or  of  a  voluntary  asso- 
ciation under  the  head  of  the  race.  But  William's  hold  on 
England  could  not  be  shaken  without  risking  the  loss  of 
England  to  the  race  itself.    And  yet  William  had  most  grudg- 


X.] 
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ingly  rewarded  their  aid  and  reluctantly  acknowledged  their  The  p-eat 
claims.    Should  England  and  Normandy  be  separated,  should  advantage'  of 

.  !•    1     1  every  ques- 

tlie  headship  of  the  race  continue  in  the  progeny  of  the  bastard,  tion  of  royal 
or  should  advantage  be  taken  of  every  opportunity  of  i-aising 
either  question,  to  secure  more  independent  power  to  the 
feudatories  and  reduce  their  king-duke  to  the  position  of  the 
king-duke  of  the  French  ?  On  whatever  plea  the  struggle  arose, 
the  main  object  of  the  Norman  nobles  was  the  securing  of  feudal 
power,  and  the  unavoidable  result  of  such  a  consummation  would 
be  the  entire  enslaving  of  the  English.  Hence  it  was  that  none 
of  the  great  houses  maintained  a  consistent  policy;  they  none  of 
them  sincerely  believed  in  the  grounds  put  forth  as  pretexts 
of  quarrel  ;  but  fought  first  on  one  side  and  then  on  the  other, 
and  purchased  promises  from  either  side  by  alternate  offers  of 
su]iport.  And  the  necessary  result  of  this  was  their  own 
destruction.  In  such  a  struggle  royalty  must  win  in  the  end, 
and  whichever  of  the  competitors  for  it  ultimately  succeeds  will 
take  care  to  make  his  position  safe  against  such  uncertain 
friends  and  such  certain  foes. 

The  conspiracy  of  a.d.  1074  is  the  first  epoch  of  the  struggle ;  R<?bellion 
the  last  of  the  English  earls  jjerislied  in  consequence,  and  the 
first  of  the  Norman  earls  suffered  forfeiture.  The  long  series  of 
humiliations  which  they  brought  upon  themselves  began.  They 
had  asserted  the  right  of  tlie  race  and  the  deserts  of  the  con- 
federacy.   The  rebellion  of  Robeii  followed  in  a.d.  1078;  he 

claimed  the  Norman  duchy  by  his  father's  gift,  and  was  sup-  He  is  siip- 

,  .  ported  by  the 

ported  by  f(jur  of  the  greatest  barons  of  the  new  aristocracy,  younfier 

Robert  of  Belesme,  William  of  Breteuil,  Roger  of  Bienfaite,  and 

Robert  Mowbray,  the  heirs  of  AVilliam's  oldest  and  most  trusted 

ministers'.    That  reltellion  was  quelled,  and  without  much 

Idoodshed  or  confiscation,  though  the  king  did  not  feel  himself 

secure  witiiout  imprisoning  and  dispossessing  his  brother  Odo  of 

'  Tlobert  of  Bi'Iohiik;  won  hoh  of  lloirer  Montgomery,  oarl  of  Shrewsbury  ; 
William  of  Mroteuil,  Hon  of  Willium  FitzOsbern  ;  Kojjfor  of  liieiifaite,  son 
of  Kic^lianl  and  ^rrandKon  of  (Jilbcrt  of  Hrionne,  tlw;  ( !on(|mM-or'H  guarilian  ; 
Uobeit  Mowbray  waH  n>'i)lii'.w  anil  hoir  of  liisliop  (losfriil  of  (!ontance«:  all 
IruMtcil  miniHtcrs  of  William,  throe  of  whom  had  actually  boi  ti  jusliciarw,  or 
royal  lieiitonantti.    Ord.  Vit.  v.  10. 
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Bayeux  :  and  the  war  that  was  kindled  by  it  opened  the  way  for 

the  aggression  of  the  French  king  which  "William  was  engaged  in 

William's  repelling  at  the  time  of  his  death.  His  confession  on  his  death- 
retr  k-peet  . 

on jiis death-  bed,  if  actually  made  as  related  by  Ordericus,  is  one  of  the  most 
singular  monuments  of  history.  He  looked  back  for  fifty-six 
years  on  Normandy,  and  recounted  what  he  suffered  at  the  hand 
of  his  enemies  and  how  he  had  repaid  them.  He  looked  for- 
ward also,  and  augured  of  the  future  ;  but  he  did  not  attempt  to 
do  violence  to  destiny.  Robert  must  have  Normandy ;  William 
he  wished,  but  dared  not  command,  should  have  England ;  Henry 
he  was  sure  would  have  all  in  the  end.  His  experience  sug- 
gested much  misgiving,  but  furnished  no  means  of  directing  the 
future.  He  saw  the  struggle  that  must  come  as  soon  as  his 
death  opened  the  question  ^. 

Robert's         The  claim  of  Robert  to  the  whole  of  his  father's  dominions  was 

claim  on 

England  taken  up  bv  the  restless  barons  at  once  :  far  the  larger  part  ad- 
defcated.      ,       ,       ,  .  t.  i 

hered  to  him,  especially  his  father's  brothers  Odo  of  Bayeux  and 

Robert  of  Mortain  ;  also  Gosfrid  of  Coutances,  Robert  Mowbray 
and  Roger  Montgomery  :  indeed,  all  the  princes  of  the  Conquest 
except  the  earl  of  Chester  and  William  of  Warenne  William  over- 
came the  opposition,  but  was  not  yet  strong  enough  to  punish  it. 
Stephen  of   The  onlv  great  forfeiture  was  Odo's  earldom  of  Kent.  Seven  years 

Auinale  sot  ■'  ®  , 

u^.ajrainst    later  an  attempt  was  made  to  get  rid  altogether  of  the  Con- 
Kufu3.        queror's  heirs,  and  to  assert  for  Count  Stephen  of  Aumale,  the 
grandson  of  duke  Robert  the  Second  ■\  the  headship  of  the  race 

'  Ord.  Vit.  vii.  15,  16. 

*  Ordericus  mentions,  us  taking  jiart  in  the  first  rising  on  Robert's  behalf, 
Bishop  Odo,  Eustace  of  Boulogne,  Robert  of  Beltsnie,  and  Ids  fatlier  Roger 
Alontgomeiy  (secretly),  Hugh  of  Orantnie.snil,  and  Bernard  of  Neuf- 
iiiarchd  ;  lib.  viii.  c.  2.  Florence  adds  Gosfrid  of  Coutances,  Jlobcrt  of 
Mortain,  and  Robert  Mowbr.ay,  the  last  of  whom  is  |iliiced  by  Ordericus 
on  the  side  of  William  Uufus,  and  the  bisho))  of  Duiha  11.  On  tlie  kin  j's 
side  were  Hugh  of  Ciiester,  William  of  Warenne,  and  Kobcrt  Fitz- 
Hamon  ;  but  the  maiiistiiy  of  the  jiarty  was  Lanfranc. 

'  Olio  of  Aumale  was  married  to  a  sister  of  the  Conqueror,  who  is  .■<aid 
distinctly  by  Ordericus  to  have  been  daughter  of  duke  Robert  and  Harlotta 
(lib.  iv.  c.  7).  The  Contini.ator  of  William  of  Juinieges  (ed.  Camdon, 
p.  687)  calls  her  the  uterine  sister  of  the  C(>n(|Ueror;  it  is  impossible 
that  the  Normans  should  have  accepted  the  idea  of  electing  an  entire 
btraiiger  to  the  ducal  house. 

*  The  heads  of  this  revolt  were,  according  to  Florence,  Robert  Mowbray 


Becognition  of  National  Claims. 


295 


This  also'failed,  and  was  followed  by  considerable  but  still  Forfeitures, 
cautious  forfeitures ;  the  great  earl  Robert  Mowbray  of  North- 
umberland lost  his  liberty  and  estates ;  Roger  de  Lacy  was 
deprived  of  his  hundred  and  sixteen  manors,  the  earl  of  Shrews- 
l)ury  paid  an  enormous  fine,  count  William  of  Eu  was  mutilated. 
A  great  gap  was  already  made  in  the  phalanx  of  the  feudatories; 
the  death  of  William  stayed  but  did  not  avert  the  destruction 
of  the  rest. 

105.  But  far  more  important  in  principle  than  the  demolition  The  people 
_  _  are  thrown 

of  the  single  feudatories  is  the  relation  created  and  strengthened  on  the  side 

.  .  •  1       mi      /-c  of  the  crown, 

between  the  king  and  the  native  English.    The  Conqueror's 

last  wish  for  the  disposal  of  Enghmd  was  confided  to  Lanfranc, 

as  the  head  of  the  witenagemot  of  the  kingdom  :  and  Lanfranc 

proceeded  to  secure  the  fulfilment  of  it  in  such  a  constitutional 

way  as  lay  open  to  him,  when  the  majority  of  the  baronage  were 

inclining  to  duke  Robert.    William  was  ready  to  make  any 

promise  to  secure  his  crown.    He  swore  to  Lanfranc  that  if  he  Promise  of 
'  _  ...  William 

were  made  king  he  would  preserve  justice  and  cijuity  and  mercy  ^^"j'^i'^  • 

throughout  the  realm,  would  defend  against  all  men  the  peace,  nation ; 

liberty,  and  security  of  the  churches,  and  would  in  all  things  and 

tiirough  all  things  comply  with  his  precejjts  and  counsels'.  On 

this  understanding  Lanfranc  crowned  him  and  received  the 

formal  enunciation  of  the  engagement  in  the  coronation  oaths. 

The  outbreak  of  war  immediately  after  forced  from  him  another  in  the  time 

•'  _  of  rebeUioii. 

acknowledgment  of  his  duty.  He  found  Lanfranc  his  ablest 
adviser,  Wulfstan  his  most  energetic  supporter ;  he  called  the 
I'^iglish  together,  declared  to  them  the  treason  of  the  Normans, 
and  begged  their  aid.  If  they  would  assist  him  and  be  faithful 
in  this  need,  he  would  grant  them  a  better  law  of  their  own 
choosing ;  he  forbade  on  the  instant  all  unjust  taxation,  and 

eaii  of  Northumlierland,  and  William  count  of  Eu.    OrJeric  adds  Koger  de 
Lacy  and  earl  Hugh  of  Shrewsbury.    Ord.  Vit.  viii.  23. 

'  '  Verens  no  dilatio  consecrationiH  Huae  inferret  ui  di'speiidiuin  cupiti 
honorlK,  coc'pit,  tiiiii  per  ho  ([uam  per  oniiies  quoH  poterat,  Hde  Macraiiiontmiue 
Lanfraiico  promitterc  jii.stitiiiiii,  aeiiuitatein  et  uiiHoricdrdiaiii  «o  per  tutuui 
re^'nuni,  »i  rex  foret,  in  onini  negolio  Horvaturuiii  ;  pacein,  liliortatuiii.  necu- 
ritatcni  cccleaiaruin  contra  onwies  defeinuruin  ;  necnon  piacci'|)tii*  at([Ue 
coimiliiH  ejus  per  umuia  et  in  oiiinibu:^  obteiiiperuturuin."  Eadnier,  lli.sl. 
Nov.  i.  p.  14. 
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Promises  of  suirendered  his  hold  on  their  forests       The   Endish  too 

Wilham  ....  . 

Kiifus:  willingly  believed  him,  and  throwing  themselves  with  energy 
into  the  struggle,  brought  it  to  a  successful  issue.  The  king 
forgot  his  promises,  and,  when  reminded  of  them  by  Lanfranc, 
answered  in  wrath,  'Who  is  there  who  can  fulfil  all  that  he 
promises'!'    Lanfranc's  death  removed  his  best  counsellor,  and 

jllness^  ^'^  began  to  act  with  unrestrained  and  wanton  tyranny.  A  third 
time,  in  a.d.  1093,  when  he  either  believed  himself  to  be  dying 
or  wished  to  purchase  a  reprieve  by  repentance,  he  made  a 
•  formal  declaration,  pledging  his  faith  and  making  the  bishops 
the  sureties  between  himself  and  his  God,  sending  them  to  make 
the  promises  for  him  before  the  altar.  A  written  proclamation 
was  made  and  sealed,  all  prisoners  were  to  be  released,  all  debts 
pardoned,  and  all  offences  forgiven  and  forgotten.    To  all  the 

'  Of  this  second  formal  engagement  to  govern  well  we  have  four  itc- 
counts.  (l)  Florence  says:  '  Congregate  vero  quantum  ad  praesens  poterat 
Normannorum,  sed  tamen  maxime  Anglorum,  equestri  et  pedestri  lijet 
mediocri  exercicii,  statuens  leges,  promittens  fautoribus  omnia  bona  .  .  . 
tendere  disposuit  Roveceastram.'  (2)  Simeon  of  Durham  :  '  Hoc  audito 
rex  fecit  convocare  Anglos  et  ostendit  eis  traditionein  Normannorum 
et  rogavit  ut  sibi  auxilio  easent,  eo  tenore  ut,  si  in  hac  necessitate  sibi 
fideles  existerent,  meliorem  legem  quam  vellent  exigere  eis  concederet,  et 
omnem  injustum  scottum  interdixit  et  concessit  omnibus  sLlvas  suas  et 
venationem.  Sed  quicquid  promisit  parvo  tempore  custodivit.  Angli  tamen 
fideliter  eum  juvabant.'  (3)  William  of  Malmesbury,  G.  R.  iv.  §  306  : 
'  Videns  Nonnannos  pene  oumes  in  una  rabie  conspiratos,  Anglos  probos  et 
fortes  viros  qui  adhuc  residui  eraiit,  invitatoriis  scriptis  accersiit ;  quibus 
super  injuriis  suis  querinioniam  facieiis,  l)on;isque  leges  et  tributoruni 
levamen  liberasque  venationes  pollicens,  tidelitati  suae  obligavit  .  .  .  Anglos 
suos  appellat;  jubet  ut  compatriotas  advocent  ad  obsidionem  venire,  nisi  si 
qui  velint  sub  nomine  Nilhing,  quod  nequam  souat,  renianere.  Angli  qui 
nihil  miserius  putarent  quam  hujusce  vocabuli  dedecore  aduri,  catervatim 
ad  repeui  confluunt  et  inviiicibilem  exercitum  faciunt.'  (4)  Ordericus,  viii.  2  : 
'  Lanfraucum  itaque  archiepiscopum  cum  sufTraganeis  praesulibus,  coniites, 
Anglosque  naturales  convocavit,  et  conatus  ailversariorum  ac  velle  suum 
expuguandi  eos  indicavit.  At  illi  regem,  ut  perturbatores  pacis  compri- 
meret  adhortati  sunt,  sesccpie  prompti.ssinios  ad  ailjuvandum  poUiciti  sunt. 
Anglorum  vero  triginta  niillia  tunc  ad  servitium  regis  sponte  sua  conve- 
ncrunt  r^/gemque  ut  pcrfidos  j)ro(litores  absque  respectu  punirct  adjno- 
nuerunt,  diceiites  "  Viriliter  age  ut  regis  filius  et  legitime  ad  regnum  as- 
sumptus,  securus  in  hoc  regno  dominare  omnibus.  Nonne  vides  quot  tecum 
I  sumus,  tibique  gratanter  paremus  I  Passim  per  totam  Albionem  impera 
omnesciue  rel)elles  dejice  rcgali  justitia.  U.sque  ad  mortem  ])ro  te  certa- 
bimus,  nec  unciuam  tibi  alium  piaeponemus.  Stultum  nimis  et  profanum 
noto  regi  pracfcrre  hosteiii  extranuum.  Detestabilis  gens  est  quae  jirincipi 
Huo  infida  est.  i'lialanx  morti  sit  vicina  quae  doniini  sui  gandct  ruinit. 
Solerter  Anglorum  rimare  liistorias,  inveniesque  semper  lidos  principibus 
suia  Angligenas." ' 
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people  moreover  were  promised  good  and  holy  laws,  the  in- 
violable observance  of  I'ight,  and  a  severe  examination  into 
wrongs  such  as  should  frighten  all  men  from  evil-doing^.  The 
king  recovered,  but  behaved  worse  than  ever  ^. 

The  acknowledgments  of  his  duty  were  however  not  without  Value  of 
.  mi       1  -f  •  •      I  1  11     these  ac- 

tneir  value.    The  chai'ter,  if  it  ever  existed,  was  lost,  and  the  knowiedg- 

benefits  it  promised  were  withheld.  The  quarrel  with  the  duty. 
Church  followed,  and  the  wretched  king  cast  away  even  the 
outward  observance  of  morality  and  religion.  But  he  had 
testified  to  the  nation  his  own  duty  and  their  right.  He  had 
revealed  to  them  tlieir  moral  and  material  strength  at  the  same 
time.  Fear  of  man  and  dread  of  God's  present  judgment  forced 
him  to  the  promise  which  Avas  a  confession  of  justice,  and 
placed  means  in  their  hands  which  would  set  their  rights  on 
a  firmer  basis  tlian  the  conscience  of  a  tyrant.  If  the  reign 
of  William  Rufus  had  no  other  importance,  it  taught  a  lesson 
of  profoundly  valuable  consequence  to  his  successor. 

106.  It  is  not  easy  at  first  sight  to  determine  exactly  the  Special  aris 
particular  measures  by  which,  in  spite  of  his  jirofessions  of  good  of  wn'nain 
government  and  the  sui)port  which  he  purchased  by  them, 
William  llufus  earned  tlie  detestation  of  all  classes  of  his  sub- 
jects.   The  historians  describe  him  as  a  strong,  fierce,  and  arro- 
gant man,  of  abandoned  habits,  cruel,  profane,  and  avaricious; 


'  Florence  says :  '  Cum  se  putaret  cito  moriturum,  ut  ei  sui  barones  sug- 
geiwerunt,  vitain  suaTii  corri^'erc,  ecclesias  non  ampliua  vendere  nec  ad 
censum  ponere,  sed  illas  n  gia  tuori  potestatu,  irrectas  Ic^es  destruoro  ac 
rectas  Ktatuere  Deo  promiait.'  Kadiuer,  Hist.  Nov.  i.  p.  16:  '  AdquieHcit 
ipse,  et  corde  compuuctus  cuncta  (jiiae  viri  Heuteiitia  tulit  He  factui-um 
necnon  totarn  vitam  Buam  in  mansuetudine  et  ju.stitia  aiuplius  servaturuiu 
pollicetur.  Hpoiuh.t  in  hoc  fidein  suain,  et  vades  inter  se  et  Deuin  facit 
epiHcoiios  8U0H,  mittens  fpii  hoc  votuni  suuni  Deo  super  altare  sua  vice  pro- 
niittant.  Scriliitur  edict'ini  ret^ioquc  Hi;;ill()  finnatur,  (piatenus  captivi 
^uipun<|ue  sunt  in  tirnni  doniiiiatione /(ua  rclaxeiitur,  omnia  delnta  irrevoca- 
biliter  remittantur,  onines  offensiones  ante  liaec  perpetialae  inchilta  ruinis- 
Hione  perpetuae  oldivioni  tradantiir.  Piomittuntur  insiiper  oinni  populo 
bonae  ot  sanctac  le^es,  inviolal>ili«  observatio  juris,  injuriarum  yravis  et 
f|uae  terreat  caeteros  ex.aminatio.' 

'  '  VVdl(  Imus  in  |)rincipio  iiitinnius  lalmriosiuHtpie  ini))eraret,  etad  concili- 
andoH  sil)i  aninios  sulxbtorum  niodcstior  niitioripie  apparcret.  At  jx.st- 
(jiiain,  iMtrdomitis  hostilms  et  fratre  mollius  a-ente,  ro\ioratuni  est  regnuni 
ejus,  exaltatum  est  illico  cor  ejus,  apparuittpie  succcdentibuH  prosperis 
qualis  apud  do  latuisset  duni  premerctur  adversis.'    Will.  JSiewb.  i.  a. 
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but  their  general  declamatory  tone  hides  rather  than  re- 
veals the  constitutional  grievances,  except  where  they  touched 
the  Church.  We  may  however,  by  comparing  the  remedial 
measures  of  Henry  I  with  what  is  known  of  the  law  and  custom 
of  the  Conqueror's  reign,  form  some  idea  of  the  nature  of  the 

Aduiinistra-  tyranny  of  William  Rufus.  Ranulf  Flambard,  an  able  and 
tioii  ot  Ra-  .  , 

nullf  Flam-  unprincipled  clerk,  who  had  been  long  acquainted  with  Eng- 
land*, and  was  restrained  by  no  sympathies  with  either  the 
Norman  nobles,  the  native  population,  or  the  clergy,  was  after 
the  death  of  Lanfranc  taken  by  the  king  into  his  confidence. 
AVhetlier  or  not  it  is  fair  to  ascribe  to  Ranulf  the  suggestion 
of  the  tyrannical  policy  which  marks  the  reign,  it  is  to  him 
without  doubt  that  the  systematic  organisation  of  the  exactions 
is  to  be  attributed.  He  possessed,  as  the  king's  justiciar,  the 
management  of  all  the  fiscal  and  judicial  business  of  the  kingdom, 
and  seems  to  have  exercised  the  functions  of  his  office  with 
indefatigable  zeal.  William,  on  the  other  hand,  although  an 
able  soldier  and  not  deficient  in  political  craft,  has  left  no  traces 
of  administrative  power  such  as  mark  the  rule  of  his  father 
and  brother. 

Ranulfs  policy  seems  to  have  been  to  tighten  as  much  as 
possible  the  hold  which  the  feudal  law  gave  to  the  king  on 
all  feudatories  temporal  and  spiritual,  taking  the  fullest  ad- 
vantage of  every  opportunity,  and  delaying  by  unscrupulous 
In  ecole-  chicanery  the  determination  of  every  dispute.  In  ecclesiastical 
matters.  matters  this  plan  was  systematically  pursued.  The  analogy 
of  lay  fiefs  was  applied  to  the  churches  with  as  much  minuteness 
as  was  possible.  The  feudal  relation  had  been  recognised  in  the 
Concjueror's  reign,  the  great  question  of  investitures  being  set 
aside  liy  the  mutual  good  understanding  of  king  and  jjrimate  ; 
but  the  obligation  was  liberally  construed  on  both  sides.  Lan- 
fi-anc  did  his  duty  as  a  great  noble,  and  William  contented 
himself  with  the  constitutional  claims  to  which  the  earlier 
system  had  regarded  the  archbishop  as  liable.  No  advantage 
was  taken  of  the  vacancies  of  sees  or  abbeys  to  draw  the 


'  See  Ciiap.  XI,  pp.  3^7,  348,  bulow. 
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revenues  of  the  Church  into  the  royal  treasury,  or  by  prolonging  Prolongation 

.         •'  .  .      of  vacancies, 

the  vacancy  to  increase  the  accumulations  on  whicli  the  king 

might  lay  his  hand ;  on  the  contrary,  we  are  distinctly  informed 

that  the  revenues  of  the  vacant  churches  were  collected  and 

preserved   in  safe  custody  for  the  new  prelate,  and  that  the 

elections  were  not  unduly  postponed'.     The  elections  were 

themselves  scarcely  canonical,  but  all  difficulties  were  avoided 

by  Lanfi'anc,  who  suggested  the  best  men  to  the  king  for  that 

formal  nomination  which  had  taken  the  place  of  election. 

Ranulf  Flambard  saw  no  other  difference  between  an  ec-  Churches 
1    •      •     1        1  f  p    ^  ■       r    -f  •        I'll     treated  as 

clesiastical  and  a  lay  nel  than  the  superior  facilities  which  tlie  lay  fees. 

first  gave  for  extortion ;  the  dead  bishop  left  no  heir  who  could 

importunately  insist  on  receiving  seisin  of  his  inheritance  ;  and 

it  was  in  his  master's  power  to  determine  how  soon  or  at 

what  price  an  heir  should  be  ci'cated  and   admitted.  Tlie 

vacancies  of  the  churches  were  prolonged  indefinitely,  in  spite 

of  canon  and  custom ;  their  property  was  taken  into  the  king's 

hands  and  administered  by  his  officers  just  as  the  barony  of 

a  ward  of  the  crown  might  be ;  and  all  jiroceeds  were  claimed 

for  the  king.    Not  only  so;  the  lands  were  let  out  on  farm^, 

a  large  fine  paid  down  at  once,  and  a  small  rent  promised  for 

the  future  :   the  king  secured  the  fine,  the  bishop  might  or 

might  not  recover  the  rent.    P'urther,  the  longer  the  vacancy 

lasted  the  less  chance  there  was  of  redress  being  enforced  when 

it  was  at  last  filled  uj) ;  the  king  could  even  grant  awa)  the 

lands  of  the  Church  as  hereditary  fiefs  to  his  knights,  and 

lefuse  to  admit  a  new  bishop  until  he  had  promised  to  ratify 

his  gifts.    Lastly,  he  might  demand  of  the  new  bishop  such  a 

payment  on  entry  as  gave  to  the  whole  transaction  a  simoniacal 

complexion,  on  the  analogy  of  the  relief  payable  by  the  heir 

'  y> .  Malnicul).  iv.  §  314:  'Tempore  patris  post  deccxHiiin  episcopi 
vel  altUatis  oinnex  rediliiB  inte^'re  cuHt(Mlieliaiitur,  Hubslitiienilo  paHtori 
ruHii{nan(Ji,  elit;elinntiir({ue  perxonae  relij^'imiiH  niurito  laiidabileH.'  See 
also  Ord.  Vit.  viii.  8,  who  distinctly  churge.s  Itanulf  Fhunliard  witli  in- 
troducing til):  evil  CUHtoni. 

'  'Ad  ceuHuin  priiiiitufi  abbatins,  deliinc  epiHCopatnM,  (|uorun\  patros  e 
vita  diNcesBcrant  noviter,  accupit  a  rego  et  inde  »in;.'ulis  nnni.s  »inninani 
pecuniae  nou  niudiciuu  pcrMolvit  illi."    Flor.  Wi;^.  A.U.  1 100. 
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v:issals  by 
William 
Kufus. 


of  a  lay  fief.  All  these  claims  were  contrary  to  the  terms 
on  which  the  endowments  of  the  Church  had  been  granted  ; 
but  they  were  in  accord  to  a  certain  extent  with  the  feudal 
spirit  now  introduced  into  the  country,  and  the  very  fact  that 
they  wei-e  made  shows  how  strongly  that  spirit  had  made  itself 
felt.  The  Church  was  open  to  these  claims  because  she  furnished 
no  opportunity  for  reliefs,  wardships,  marriage,  escheat,  or 
forfeiture^. 

107.  From  the  treatment  of  the  churches  conversely  the 
treatment  of  the  feudal  landowners  may  be  inferred  :  and  the 
charter  of  Henry  I  confirms  the  inference  ;  although  it  is  not 
quite  so  clear  as  in  the  former  case  that  all  the  evil  customs 
owed  their  origin  to  the  reign  of  William  Rufus.  On  the  death 
of  a  vassal  the  heir  was  not  admitted  until  he  paid  such  relief 
as  the  king  would  accept^ ;  the  amount  demanded  was  some- 
times so  gi'eat  as  to  equal  the  value  of  the  property ;  the  estate 
might  therefore  be  altogether  resumed,  or  it  might  be  retained 
in  the  king's  hands  as  long  as  he  pleased  :  and  this  shameless 
exercise  of  power  was  aggravated  by  the  practice  of  disregarding 
the  testamentary  disposition  of  the  vassal,  so  as  to  leave  his 
family  pauperised*.  The  right  of  niairiage,  that  is,  of  consent- 
ing to  the  marriage  of  the  daughters  of  vassals,  was  interpreted 
to  mean  the  right  to  exact  a  sum  of  money  for  consent* : 
if  the  marriage  in  question  were  that  of  an  heiress  or  widow, 
the  king  disposed  of  it  without  any  reference  to  the  will  of  tlie 


'  Henry's  promises  in  his  charter  prove  the  existence  of  all  these 
exactions  under  his  brother  :  '  Sanctani  Dei  ecclesiam  imprimis  liberam 
facie,  ita  c)uod  nec  vendam,  nec  ad  finnam  ponani,  nec  mortuo  archiepiscopo 
sive  episeopo  sive  abb.ite  ahquid  accipiam  de  dominico  ecclesiae  vel  de 
hominibus  ejus  donee  successor  in  earn  ingrediatur.' 

*  'He  desired  to  be  the  heir  of  every  one,  churchman  or  layman.' 
Chron.  Sax.  a.d.  iioo. 

'  Art.  2  of  Henry's  cl)arter  :  'Si  quis  ....  mortuus  fuerit,  herea  suus  non 
redimet  terram  suam  sicut  faciebat  tempore  fratris  mei.'  Sea  Ord.  Vit. 
viii.  8. 

*  See  Henry's  charter,  art.  7  :  'Si  quis  baronum  vel  hominum  ineorum 
infirmabitur,  sicut  ipse  dabit  vel  dare  dispoiiet  pecuniai\i  suam,  ita  datani 
esse  concedo.  Quod  si  ipse  ))raeventus  armis  vel  inlirmitate,  pecuiiiam 
Buam  iK)n  dederit  vel  dare  dis|)osuerit,  uxor  sua  sive  liberi  aut  parentes, 
et  legitimi  homines  ejus  e  un  j)ro  anima  ejus  dividant,  sicut  eis  melius 
visum  fuerit.' 

'  Sec  art.  3  of  Henry's  charter. 
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bride  or  her  relations.    The  rielit  of  wardship  was  asserted  indefinjto- 

^  ness  of  the 

unrestrictedly.    The  amercements  for  ofiFences  were  arbitraiy  :  ''OJ'^  claiuis, 

a  vassal  might  be  accused  of  crime  and  find  himself  liable  to 

forfeiture,  or  to  give  such  security  as  made  him  constantly 

amenable  to  forfeiture  *.    In  all  these  points  the  royal  claims 

were  unrelentingly  pressed. 

Not  less  heavy  was  the  king's  hand  on  the  body  of  the  people.  Oppression 

On  them  in  the  first  instance  fell  the  burden  of  the  imposts  at  large. 

laid  on  their  feudal  masters.    It  was  from  them,  by  similar 

exactions  of  reliefs,  wardship,  marriage,  and  forfeitures,  that 

the  vassals  raised  money  to  redeem  their  o\vn  rights :  every 

wrong  that  the  king  inflicted  on  his  vassals  they  might  inflict 

on  theirs.    But  the  king  too  had  a  direct  hold  on  them  ; 

he  demanded  the  old  tribute,  the  hateful  Danegeld  :  he  had  the 

power  to  insist  on  their  military  service,  and  did  so :  on  one 

occasion  Ranulf  brought  down  a  great  force  of  the  fyrd  to 

Hastings,  and  there  took  from  them  the  money  that  the  shires 

had  furnished  them  with,  the  ten  shillings  for  maintenance,  and 

sent  them  penniless  home ".    He  took  advantage  of  the  simple 

machinery  of  justice  to  tax  them  further.    Kanulf  was  not  only 

the  'exactor'  of  all  the  business  of  the  kingdom,  but  the 

■  placitator '  also.    'He  drove  and  commanded  all  his  gemots 

over  all  England His  management  broke  up  for  a  time  the 

old  arrangements  of  the  hundred  and  shire-moots,  making  them 

mere  engines  of  extortion,  so  that  men  rather  acquiesced  in 

wrong  than  sought  redress  at  such  a  price.     It  is  probable 

further  that  the  assemblies  which  met  on  these  occasions  were 

turned  to  profit,  being  forced  or  persuaded  to  give  sums  towards 

the  king's  necessities.    The  subordinates  of  the  court  followed 

the  example  of  their  chief;  no  man  was  safe  against  them; 

the  poor  man  was  not  protected  by  his  poverty,  nor  the  rich 

'  See  art.  8  of  Henry's  charter. 

'  '  Qiiil>iiH  lit  mare  tranHirent  Ileantinpae  conffregatia,  pocuniam  quae 
(lat.i  furrat  (is  m\  victiiiii  HanmilfuM  raMseflamhanhis  i>raccf|ito  rej;m  ab- 
Htulit,  scilii'ct  iiniciiique  dfccm  Holiilos,  et  e«H  (Ioiikiiii  repfdaie  inan<luvit, 
pucuniaiii  vcro  rejp  tniiimnisit.'    Flor.  Wip.  a.d.  1094. 

'  (;hron.  Sax.  A.D  1099.  On  tlie  justieiarship  in  the  handa  of  Ranulf, 
further,  Chap.  XI,  below. 
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new"Lirvey  abundance  \    The  very  recent  Domesday  taxation  Avas, 

we  are  told,  superseded  by  a  new  valuation ;  the  old  English 
hide  was  cut  down  to  the  acreage  of  the  Norman  carucate  ^ : 
and  thus  estates  were  curtailed  and  taxation  increased  at  the 
same  time.  Whether  the  charge  is  definitely  true  may  be 
questioned,  for  the  testimony  of  Ordericus  is  not  confirmed  by 
distinct  statements  of  the  English  annalists ;  but  it  is  not 
improbable ;  and  the  burden  was  but  one  of  many.  The  forest 
law  or  lawlessness  now  comes  into  marked  prominence.  Wil- 
liam the  Conqueror  had  afforested  and  desolated  large  territories 
for  the  chase.  His  son  made  the  practice  burdensome  to  baron 
and  villein  alike ;  a  vexation  to  the  one,  destruction  and  exter- 
mination to  the  other.  Unrestrained  by  religion,  by  principle, 
or  by  policy,  with  no  family  interests  to  limit  his  greed,  ex- 
travagance, or  hatred  of  his  kind,  a  foul  incarnation  of  selfishness 
in  its  most  abhorrent  form,  the  enemy  of  God  and  man,  William 
Rufus  gave  to  England  and  Christendom  a  pattern  of  absolutism. 
It  is  only  to  be  ascribed  to  the  weakness  and  disunion  of  those 
whom  he  wronged  that  he  burdened  the  throne  and  nation 
for  twelve  long  years  of  misery. 

108.  Tlie  great  question  whether  England  should  or  should 


Doath  of 
William 
Rufus. 


'  On  the  enormities  of  the  king's  followers,  who  made  his  progresses 
through  the  country  resemble  the  march  of  a  devastating  army,  see 
W.  Malmesb.  G.R.  iv.  §§  314,  319;  Eadmer,  iv.  p.  94;  Ord.  Vit.  viii.  4. 

^  Ord.  Vit.  viii.  8.  'Hie  juvenem  fraudulentis  stimulationihus  in- 
quietavit  regem,  incitans  ut  totius  Angliae  rtviseret  descriiitionem. 
Anglicae(jue  telluris  eomprobans  iteraret  partitionem,  .subditisque  rocidoret 
tam  advenis  quam  indigenis  quicquid  inveniretur  ultra  certam  dimeu- 
sionem. »  Annuente  rege  omnes  carrucatns,  quas  Augli  hidas  vocant, 
fiiniculo  mensus  est  et  descripsit :  ])i>st)iositis(jue  mensuris  quas  liberales 
Angli  jussu  Edwardi  regis  largiter  distribuerant,  imminuir,  et  regales 
fiscos  accunndans  colonis  arva  retruncavit.  Ruris  itaque  olim  diutius 
nacti  diminutione  et  insoliti  vectigalis  gravi  exaggeratione,  suppliccs  re!.iae 
fidelitati  plebes  indecenter  oppressit,  ablatis  rebus  attenuavit,  et  in  ninuaui 
egestateni  de  ingeiiti  oopia  redegit.'  Palgrave,  Norn)andy  and  England, 
gives  an  elaboiate  am|ilitloati(>n  of  this  story,  explaiiung  that  whereas  the 
productive  value  of  the  land  was  the  liasis  of  tlie  earlier  sj'stem  of  rating, 
Hanulf  iiitroduecd  a  sinqile  coniputatiDn  of  .acreage.  (V<d.  iv.  pp.  .'iO-63.) 
The  worfls  of  Ordrricus  wdl  scareely  bear  this.  J'ossibly  he  may  refer  to 
a  Kul)stitution  of  tlie  short  hundred  for  the  long  in  tlie  reckoniuir  of  the 
liiile  of  land  :  but  it  is  more  probable  that  the  whole  story  is  a  tnisappre- 
hension,  and  is  to  be  referred  to  the  Domesday  Survey,  in  which  Itanulf 
seems  most  likely  to  have  taken  a  jiart.    See  p.  348,  below. 
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not  be  ruled  by  the  head  of  the  Norman  race  was  decided  bv  Successioij 
•'  .      .  _       "  ot  Henry  I. 

the  promptness  of  Henry  in  his  own  favour.    Eobei't  continued 

indeed  to  represent  to  the  mind  of  the  feudatories  the  principle 
of  the  Conquest;  by  the  treaty  arranged  at  Caen  in  a.d.  1091  , 
he  was  entitled,  as  far  as  William's  power  of  disposition  went, 
to  the  succession  :  he  had  received  the  homage  of  his  brother 
and  of  the  great  barons  of  the  kingdom,  and  he  had  few  per- 
sonal enemies.  But  he  was  far  away  from  England  at  the 
critical  moment ;  his  right  to  the  crown  had  been  disregarded 
by  his  father  in  his  settlement  of  his  estates  ;  he  had  gi'ievously 
mismanaged  the  government  of  Normandy,  and  if  he  had  few 
enemies  he  had  still  fewer  friends  who  would  imperil  themselves 
for  a  prince  who  might  be  prompt  only  to  avenge  them.  Henry 
was  on  the  spot.  Tlie  opportunity  that  a  seeming  accident 
supplied  he  had  energy  to  seize  and  courage  and  counsel  to  im- 
prove. The  very  suddenness  of  William's  death  precluded  the 
possibility  of  preparation  on  either  side.  This  he  turned  to 
profit.  The  kingdom  was  taken  by  surprise,  and  when  the 
world  knew  that  William  was  dead,  it  knew  that  Henry  had 
succeeded  him. 

The  accession  of  Henry  was  transacted  with  as  much  deference  Formality  of 
to  national  precedent  as  was  possible  consistently  with  his 
purpose.  Among  the  few  barons  who  were  in  attendance  on 
William  on  tlie  day  of  his  death  were  the  two  Beaunionts,  the 
earl  of  Warwick  and  the  count  of  Meulan.  Robert  Fitz-Hamon 
and  William  of  Bretcuil The  last  of  these  made  a  bold  claim 
on  behalf  of  Robert,  but  was  overruled  by  the  others ' ;  the  form 
of  election  was  hastily  gone  through  by  the  barons  on  the  spot ; 
and  the  seizure  of  the  royal  hoard  in  the  castle  of  Winchester 
placed  in  the  hands  of  Henry  the  means  of  securing  his  advan- 
tage'.   His  first  act  was  to  bestow  the  vacant  see  of  Winchester 

'  OrtlcrioiiH  meiitionH  Robert  of  Meiilan  and  William  of  Rrt-tcnil  ;  lib.  x. 
c.  14.  William  of  MalmcHbury  mtntionH  the  exertions  of  Henry  of  War- 
wick oti  llenrj'H  behalf;  (i.  R.  v.  §  393. 

'  Onl.  Vit.  X.  14. 

^  William  'was  slain  on  a  Thursday  and  buried  the  next  morning ;  and 
afler  he  waH  ImricMl,  thi;  witan  who  were  th'-n  near  at  band  choHo  his 
hrothi  r  Henry  as  kinL.',  and  he  forthwith  c'ave  the  bishopric  of  WineheHtor 
to  William  Gilfard,  and  then  went  to  London.'    Chron.  Sax.  a.d.  i  100. 


Coyistltutional  History. 


[chap. 


Election  and  on  William  Giffard  the  chancellor,  so  providing  himself  with 
coroiution    ^  strong  supporter  in  the  episcopal  body.    He  then  hastened 


of  Henry  I. 

A.D. 


His  mar- 
riage. 


His  corona- 
tion oath. 


to  London,  where  a  few  prelates  and  other  nobles  were  found, 
who  after  some  discussion  deternained  to  accept  him  as  king. 
The  seizure  of  the  royal  treasure  on  Thursday,  August  2,  was 
followed  by  the  coronation  on  the  Sunday,  August  5.  On  that 
day  a  comprehensive  charter  of  liberties  was  published,  and, 
Anselm  was  recalled.  Shortly  after  Rauulf  Flambard  was  im- 
prisoned, and  before  the  end  of  the  year  the  marriage  of  the 
king  with  the  daughter  of  Malcolm  and  Margaret  completed 
.the  consolidation  of  the  title  by  which  he  intended  to  reign. 

The  election  was  however  no  mere  form.  Even  in  the  handful 
of  barons  who  were  present  there  were  divisions  and  question- 
ings, which  were  allayed,  as  we  are  told,  by  the  arguments  of 
the  eai'l  of  Warwick  ^  The  oaths  taken  by  Ethelred  were  also 
required  of  Henry :  the  form  of  his  coronation  has  been  pre- 
served, and  it  contains  the  threefold  promise  of  peace,  justice, 
and  equity  ^.  In  the  letter  written  by  the  newly-crowned  king 
to  Anselm  to  recall  him  to  England  and  to  account  for  the  rite 
of  coronation  being  performed  in  his  absence,  Henry  states  that 
he  has  been  chosen  by  the  clergy  and  people  of  England,  and 
repeats  to  the  archbishop  the  engagement  that  his  brother  had 


'  Myself  and  the  people  of  the  whole 
■  counsel  and  that  of  those 
The  undertaking  to  govern 


His  letter  to  made  with  Lanfranc 

realm  of  England  I  commit  to  your  counsel  and  that  of  those 
who  ought  with  you  to  counsel  me 


'  'In  regem  electus  est,  aliquantis  tamen  ante  controversiis  inter  pro- 
ceres  agitatis  atque  sopitis,  annitente  luaxime  comite  Warwicensi  Henrico.' 
W.  Malme.sb.  G.  R.  v.  §  393. 

"  Taylor's  Glory  of  Regality,  pp.  245,  330  ;  Maskell,  Mon.  Eit.  iii.  5,  6. 
The  oath  is  as  follows  :  '  In  Christi  Nomine  proniitto  haec  tria  populo 
Christiano  mihi  subdito.  In  primia,  me  praecepturum  et  operam  pro  viribus 
impensurum  ut  ecclesia  Dei  et  onmis  populus  Christ.ianus  veram  pacem 
nostro  arbitrio  in  omni  tempore  servet;  aliiid  ut  rapacitatos  ct  omiies 
iniqiiitatcs  omnibus  gradibus  interdioam  ;  tertiuin  ut  in  onmibus  judiciis 
aequitatem  et  ini.sericordiam  praecipiam,  ut  luilii  ot  vobis  indulgeat  suam 
misericordiam  demons  ct  niiscricors  Deus.'    See  above,  p.  147. 

'  It  is  printed  among  Anselm's  letters  ;  lib.  iii.  l']p.  41  :  '  Ego  nutu  Dei 
a  clero  et  a  pojiulo  Angliae  electus,  et,  quamvis  iiivitus  i)ro])tor  absentiiim 
tui,  rex  jam  con.secnitus,  requiro  to  sicut  jiatrem  cum  omni  i)opulo  Angliae, 
quatoiius  mihi  filio  t\io  et  oidcm  populo  cu  jus  tibi  animarum  (;ura  conimissa 
est  quam  citius  poturis  venias  ad  consulendum.   Meipsum  ([uidem  ac  totius 


X.] 


Charter  of  Henri/  I. 


well  was  made  not  only  with  the  archbisliop  as  the  first  consti-  9'"""*^'l°' 

.  .         .  Henry  I. 

tutional  adviser  of  the  crown,  but  with  the  whole  nation  :  it  was 

embodied  in  a  charter  addressed  to  all  the  faithful,  and  attested 
by  the  signatures  of  the  witan,  the  paucity  of  whose  names  may 
perhaps  indicate  the  small  number  of  powerful  men  who  had 
as  yet  adhered  to  him, — the  bishops  of  London  and  Rochester, 
tlie  elect  of  Winchester,  the  earls  of  Warwick  and  Northamp- 
ton, and  four  barons*.  The  form  of  the  charter  forcibly  declai'es 
the  ground  which  he  was  taking :  '  Know  ye  that  by  the  mercy 
of  God  and  the  common  counsel  of  the  barons  of  the  whole 
realm  of  England  I  have  been  crowned  king  of  the  same  realm 
The  abuses  of  the  late  reign  are  specified  and  forbidden  for  the 
future.  The  Church  is  made  free  from  all  the  unjust  exactions  ;  Privileges  of 
and  the  kingdom  from  the  evil  customs  :  to  the  English  people 
are  restored  the  laws  of  King  Edward  with  the  Conqueror's 
amendments;  the  feudal  innovations,  inordinate  and  arbitrary 

reliefs  and  amercements,  the  abuse  of  the  rights  of  wardship  of  the 

1  .,,..„  .  ,  ,.  vassals, 

and  marriMge,  the  despotic  interierence  witli  testamentary  dis- 
position, all  of  which  liad  been  common  in  the  last  reign,  are 
renounced ;  and,  as  a  special  boon  to  tenants  by  knight-service, 
their  demesne  lands  are  freed  from  all  demands  except  service 

in  the  field.    To  the  whole  nation  is  promised  peace  and  good  and  of  the 

.  nation, 
coinage :  the  debts  due  to  William  Rufus,  and  the  murder-fines 

incurred  before  the  day  of  coronation,  are  forgiven.    But  the 

iorcsts,  as  they  were  in  the  Conqueror's  time,  are  retained  by 

tlie  king  with  the  common  consent  of  his  barons  ^.    Perhaps  the 

most  significant  articles  of  the  whole  document  are  those  by 

which  he  provides  that  the  benefit  of  the  feudal  concessions 

shall  not  he  engrossed  by  the  tenants  in  chief :  '  in  like  manner 

ahall  the  men  of  my  barons  relieve  their  lands  at  the  hand  of 

rt'i;ni  Angliae  ])opulum  tuo  eorum'que  consilio  qui  tecum  mihi  cousulere 
(Ifl)ent  CDniniilti).' 

'  The  four  barons  are  Walter  Giffard,  Robert  de  Monfort,  Roger  Bigot, 
and  Henry  de  I'ort.  The  letter  to  An.selin  furtiishes  thi!  additional  names 
of  Gerard  bisliop  of  Hereford,  Williaui  VVarelwjuit,  Robert  Fitz-Uanion, 
and  Haimo  dapifcr. 

'  Ancient  haws,  od.  Thorpe,  p.  a  15  ;  Select  CharterH,  p.  96. 

'  -Vrt.  10.  ■  ForestaH  conimuni  contientiu  barouuiu  nieoruui  in  manu  mua 
retinui,  sicut  pater  meua  eati  babuit.' 
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Henry  I  pro-  their  lords  by  a  just  and  lawful  relief ;  *  in  like  manner  I  enjoin 

viiies  for  the   ,  ,     •       i  i         -it  •  i  ,i 

extension  of  that  my  barons  restrain  themselves  m  dealing  with  the  sons 

to  the  nation  and  daughters  and  wives  of  their  men*.'    The  rights  of  the 

at  large.      clggges  that  had  taken  the  oath  of  fealty  to  the  Conqueror  at 

Salisbury  are  thus  guarded,  and  Henry  whilst  attempting,  by 

granting  special  boons  to  each  order  in  the  state,  to  secure  the 

good-will  of  all,  definitely  commits  himself  to  the  duties  of 

a  national  king.    He  was  the  native  king,  born  on  English  soil, 

son  of  the  king,  not  merely,  like  Robert  and  William,  of  the 

duke  of  the  Normans.    The  retuni  of  Anselm,  the  punishment 

of  Flambard,  and  the  royal  marriage  ^  were  earnests  of  what  was 

to  result  from  the  government  so  claimed  and  so  inaugurated. 

strupde         109.  But  these  measures  had  scarcely  been  completed  when 

\vith  Duke  * 

Kobert.       duke  Robert  returned  from  the  Holy  Land ;  the  echoes  of  the 

investiture  controversy  in  the  emjjire  Avere  already  sounding  in 
the  distance,  and  the  great  feudatories  in  Normandy  as  well  as 
in  England  were  preparing  for  a  trial  of  strength.  The  quarrel 
with  Robert  broke  out  early  in  a.d.  iioi.  Henry  threw  him- 
self on  the  support  of  the  English  Robert  availed  himself  of 
the  discontent  of  the  feudatories  and  invaded  England.  But 

'  Art.  2.  'Similiter  at  homines  baronum  meorum  justa  et  legitima  rele- 
vatione  relevabunt  terras  suas  de  doniiiiis  suis.'  Art.  4.  'Et  praecipio 
quod  barones  mei  similiter  se  contineaut  erga  filios  et  filias  vel  uxores 
hominum  siiorum.' 

*  The  historians  of  the  time  do  not  dwell  much  on  the  political  im- 
portance of  the  marriage,  although  it  kept  England  and  Scotland  in  peace 
for  nearly  two  centuries  ;  and  to  a  certain  extent  tended  to  restore  the 
nationality  of  the  royal  house.  Tliat  the  latter  point  was  not  overlooked 
at  the  time  seems  clear  from  William  of  Malmesbury's  story  that  the 
Norman  barons  spoke  in  derision  of  the  king  and  (jueen  as  Godric  and 
Godgifu.    G.  R.  V.  I  394. 

'  'Licet  principibus  deficientibus  partes  ejus  solidae  manebant,  quaa 
Anselmi  .-vrchiepiscopi  cum  cpiscopis  suis  simul  et  (minium  Anglorum  tut.a- 
batur  favor.  (Juapropter  ipse  ])rovincialium  fidei  gratus  et  saluti  providus, 
plerumque  cuiieos  circuiena,  docpt)at  quomodo  niilitum  ferociam  eludontes 
clypeoH  oljjectareiit  et  ictus  remitterent;  quo  effecit  ut  ultroneis  votis 
pugnam  deposcereiit,  in  nullo  Norniaiinos  metuentes.'  W.  Malmesb.  G.  R. 
V-  §  395-  '  Vencrabilis  Anselmus  archiepiscn])us  et  omnes  episcopi  et 
abbates  cum  sacro  clero,  et  oinnes  Angli  indissolubiliter  regi  suo  adhaere- 
hant,  et  pro  ejus  salute  regni(]ue  statu  Hegem  Sabaoth  incessanter  orabant. 
....  Omnes  quo(iue  Angli  altorius  |)rincipis  jura  ncscientes  in  sui  regis 
fidelitate  perstitenint  ])ro  qua  certainen  iniro  satis  optaverunt.' — Ord. 
Vit.  X.  18.  See  too  tlie  speech  ascribed  to  Henry  in  1106,  before  the 
campaign  of  Tenchebrai,  in  M.  Paris,  p.  62. 


X.] 


Struggle  with  Robert. 


•when  the  armies  stood  face  to  face  the  brothers  saw  that  the  The  stmpgie 

averted. 

fruits  of  victory  must  fall  to  those  whose  strength  would  be 
the  destruction  of  the  victor,  and  that  the  time  was  not  come 
for  a  struggle  which  would  make  either  of  them  supreme.  The 
count  of  Meulan  proposed  peace,  and  peace  -was  made.  Robert 
recognised  Henry  as  king  and  released  him  from  his  fealty. 
Henry  undertook  to  pay  Robert  a  heavy  pension,  and  re- 
stored to  him  the  Cotentin,  the  Norman  district  which  he 
had  purchased  of  him  in  his  great  necessity.  In  a.d.  1104  the  l*  "s^^enewed 
quarrel  was  renewed.  Robert  had  again  proved  himself  to  be 
neither  wise  enough  nor  stron£r  enough  to  govern  the  Normans, 
and  Henry  appeared  in  Normandy  as  a  deliverer.  But  again 
the  struggle  was  settled  without  bloodshed.  Robert  transferred 
to  his  brother  the  homage  of  the  count  of  Evreux  and  Henry  was 
satisfied The  next  year,  finding  his  Norman  estates  imperilled 
by  the  irrepressible  allies  of  Robert,  he  again  crossed  the  sea  and 
added  Caen  and  Bayeux  to  his  possessions  ^,  leaving  R,obert  on 

his  return  destitute  alike  of  funds  and  supporters.    In  A.u.  1106  Final  over- 

.1-1-1        throw  of 

Robert  made  an  attempt  to  avert  his  final  fall,  and  visited  Eng-  Robert, 
land  ;  but  it  was  in  vain,  Henry  followed  him  home,  and  the 
battle  of  Tenchebrai  in  the  summer  of  the  same  year  made  him 
supreme  in  Normandy  as  in  England  ^.  The  point  at  issue  from 
the  beginning  had  not  been  the  English  crown,  but  the  power  of 
enforcing  obedience  on  those  Norman  barons  without  whose  sub- 
mission neither  country  could  be  at  peace.  From  a.d.  1106  to 
1 1 1 8  the  struggle  lay  between  them  and  Henry.    In  the  l.-ittcr  rinims  of 

.1  J    •      (.  -KT  •  1      1        .  1  Willmm  the 

year  the  young  heir  of  Normandy,  with  the  aid  of  the  king  of  son  oi 
France  and  the  counts  of  Flanders  and  Anjou,  made  a  bold  stroke 
for  his  rights,  which  was  defeated  by  the  policy  and  good-fortune 
of  his  uncle  *.  Again  in  A.n.  1127  his  name  was  made  the  watch- 
word of  a  renewed  struggle  * ;  but  his  early  death  set  Henry  at 
rest,  and  for  the  remainder  of  his  reign  ho  ruled  without  fear  of 
a  rival.  In  England  his  position  hud  Ix'cn  determined  since 
the  year  1 103  :  but  the  battle  which  was  fought  out  on  Norman 

'  Ord.  Vit.  xi.  10.  »  Flor.  Wig.  a.d.  1105;  Ord.  Vit.  xi.  17. 

'  Flor.  Wi)^.  A.D.  I  lofi. 

•  Hen.  Hunt.  (cd.  Savik),  fol.  218  ;  Ord.  Vit.  xii.  i. 
»  Ord.  Vit.  xii.  45. 
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soil  concerned  the  kingdom  scarcely  less  closely  than  the  duchy, 
and  every  step  was  marked  by  an  advance  in  the  consolidation 
of  the  royal  power,  by  the  humiliation  of  some  gi'eat  vassal, 
or  the  resumption  of  some  great  estate. 
Humiliation  The  process  was  begun  immediately  after  Eobert's  departure 
age.  in  A.D.  iioi.    E,obert  Malet  and  Robert  de  Lacy  forfeited  their 

great  estates  in  Yorkshire  and  Suffolk  \    Ivo  of  Grantmesnil, 
who  has  the  evil  reputation  of  being  the  first  to  introduce  the 
horrors  of  private  warfare  into  England,  was  suffered  to  go  on 
pilgrimage,  having  divested  himself  of  all  his  fiefs  in  favour  of 
Resistance    the  count  of  Meulan  ^.    Robert  of  Belesme,  earl  of  Shrews- 
SeJesme?     bury  and  Arundel  and  count  of  Pouthieu  and  Alen9on,  was 
summoned  to  answer  an  indictment  of  forty-five  articles  in  the 
king's  court'.    He  was  the  son  of  Roger  of  Montgomery,  the 
Conqueror's  friend,  and  had  been  in  arms  on  the  side  of  duke 
Robert  in  the  last  two  reigns :   he  was  an  utterly  selfish 
tyrant  of  the  worst  feudal  stamp,  cruel,  faithless,  and  oppres- 
sive.   He  determined  to  resist,  fortified  his  castles  of  Shrews- 
bury, Bridgnorth,  and  Aiimdel,  and  was  only  reduced  by  the 
king  himself,  who  brought  the  whole  force  of  the  nation  against 
His  estates   him.    His  life  was  spared,  but  his  English  domains  were  con- 
fiscated *,  and  he  retired  to  Normandy,  where  he  lived  to  do 
Joy  of  the    more  mischief  still.    His  downfall  was  regarded  by  the  English 

English.  .  .  .  . 

with  gi-eat  delight :  the  cry  was,  *  Rejoice  King  Henry  and  thank 

the  Lord  God,  for  you  became  a  free  king  on  the  day  when 
you  conquered  and  banished  Robert  of  Belesme  ^.'  He  had  not 
however  yet  accomplished  his  destiny.  Having  helped  to  pro- 
voke the  invasion  of  a.d.  i  104,  and  tried  to  make  a  separate  peace 
in  A.D.  1105,  he  escaped  capture  at  Tenchebrai  and  submitted- 

'  Ord.  Vit.  xi.  i.  Ilbert  <1e  Lacy,  tlie  father  of  Robert,  had  164  manors 
in  the  Domesday  Survey;  Robert  Malet  had  221  in  Suffolk;  Dugd.  Earon. 
p.  III. 

'  Ord.  Vit.  xi.  2.  This  fact  recorded  of  Ivo  is  of  considerable  importance. 
'  Ivonem  quoque,  quia  guerram  in  Anglia  coeperat  et  vicinorum  rura 
Buorum  inccndio  coniliusaerat,  (juod  in  ilia  regioue  crimen  est  inusitatum, 
nec  Hne  gravi  ultione  sit  ex|)iatum.' 

'  Ord.  Vit.  xi.  3  ;  Flor.  Wig.  a.d  noi,  1102.  *  Ord.  Vit.  xi.  3. 

'  Ord.  Vit.  xi.  3;  '  Gaude  rex  Honrice,  Dominoquo  Deo  gi'atias  age, 
quia  tu  libere  coepisti  regnare  ex  (juo  Rodbertum  de  Belismo  vicisti  et  de 
fiiiibuB  regai  tui  expulisti.' 
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But  in  A.D.  1 1 1  2  he  rebelled,  was  arrested,  and  remained  captive 
until  his  death  ^.  Among  the  forfeitures  of  a.d.  1102  was  also  Forfeitures 
William  of  Warenne,  earl  of  Surrey,  who  however  was  after-  vassals, 
wards  restored  ^ ;  Arnulf  of  Montgomery  and  Roger  of  Poictou 
shared  the  fate  of  their  brother  in  a.d.  1103  and  lost  their 
English  fiefs  and  thus  fell  the  greatest  and  most  thoroughly 
representative  of  the  Conquest  families. 

From  A.D.  1 10^  onwards  the  battle  of  English  liberty  was  Humiliation 

<  i"  the  feuda 

fought  in  Normandy.    The  penalty  for  rebellion  there  took  the  tories  in 

form  of  confiscation  of  the  English  fiefs  belonging  to  the  rebels,  and 

each  rising  left  the  king  richer  and  stronger,  the  feudatories  more 

and  more  depressed.    Of  the  great  families  which  were  endowed 

on  both  sides  of  the  channel,  the  carls  of  Chester  alone  were 

unswerving  in  their  faith  to  the  king ;  some  even  of  the  Beau- 

monts,  after  the  death  of  Count  Robert  of  Meulan,  fell  away; 

although  the  earls  of  Leicester  and  Warwick  remained  faithful 

But  Henry's  cautious  statesmanship  led  him  to  make  an  im-  Difference 

portant  distinction  between  the  Norman  and  English    fiefs,  policy  in 
Til  1  o        1         ■       n    p  ■  Enirland  and 

In  the  latter  case  he  enforced  entire  loriciture,  whether  the  Normandy, 
rebellion  had  taken  place  on  Norman  or  on  English  soil.  In 
the  former  he  contented  himself  with  garrisoning  the  castles 
of  the  delinquents,  so  as,  without  rendering  them  desperate,  to 
deprive  them  of  the  means  of  being  dangerous.  In  accordance 
with  this  policy,  he  ab.stained  fi-om  confiscating  the  Norman 
estates  of  Robert  of  Bclesme,  and  allowed  his  son  William 
Talvas  to  possess  them  after  his  father's  death  ^.    An  excei^tion 

'  Hen.  Hunt.  fol.  217.  '  Ord.  Vit.  x.  18;  xi.  i. 

•  Ord.  Vit.  xi.  3.  Rof;er  of  Poictou  had  398  manors  in  the  Domesday 
Survey.  He  had  great  part  of  Lanojishirt;,  and  was  first  of  the  long  line  of 
lords  of  Lancaster.  Both  the  brothers  are  called  earls  by  Ordericus,  lib.  v. 
c.  1 4.    Aniulf's  fief  was  the  castle  of  Pembroke  and  its  de|)endencies. 

*  Earl  Robert,  who  died  in  iiiH,  left  twin  sons,  Kol)ert  earl  of  Leicester, 
and  VV'aleran  count  of  Meulan.  The  latter  took  up  arms  ai,'ainst  Henry  in 
1 1  23.  and  was  imprisoned.  Henry  earl  of  Warwick,  brother  of  Uoliert  I, 
died  in  1 1  23  ;  his  son  Roger  was  now  earl. 

'  dnl.  Vit.  xii.  15.  'I'his  was  after  the  peace  of  A.D.  1 1 19.  Henry 
retained  the  ciistles  in  his  own  hands.  This,  as  I  have  remarked  more 
than  once,  was  one  of  the  great  features  of  the  rriyal  policy  in  Normandy. 
Abbot  Suger  says:  '  Fero  omnes  turres  et  ([muxuinque  forlissima  castra 
Niinnannifti',  (piaepars  est  Galliae,  aut  eversuni  iri  fecit,  aut  suos  intnultns 
et  de  proprio  aerario  procurans,  aut  si  diiutae  essent  propriau  voluntati 
subjugavit.'    V.  Ludovici  Grossi,  §  15. 
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Henry's  to  the  nile  however  was  made  in  the  cases  in  which  the  rebels 
his^owiT'  were  members  or  connexions  of  the  ducal  house  ;  the  count  of 
Mortain  and  Eustace  of  Breteuil  forfeited  all  their  estates  ^ ; 
but  in  general  Henry  seems  to  have  thought  that  it  was  safer 
to  keep  a  material  hold  on  the  ti'aitors,  tlian  by  driving  them 
to  extremities  to  throw  them  into  the  hands  of  the  king  of 
France  as  suzerain,  or  array  them  on  the  side  of  his  brother 
and  nephew.  In  England,  where  his  title  was  not  really  en- 
dangered, he  could  act  differently,  and  employ  the  great  terri- 
tories which  he  accumulated  in  the  endowment  of  a  new  and 
more  faithful  race  of  vassals.  The  seizure  and  retention  of 
the  Norman  castles  is  thus  the  supplement  to  the  measure  of 
reducing  the  power  of  the  feudatories  which  in  England  was 
carried  out  by  confiscation. 
Landmarks      The  great  crises  of  Henry's  reign,  after  the  battle  of  Tenche- 

ofthereimi         .      °  .  J  a  ' 

of  Henry  I.  brai,  are  the  rebellion  which  followed  the  death  of  the  count 
of  Evreux  in  a.d.  iii8^,  the  loss  of  the  heii-  in  the  terrible 
shipwreck  of  a.d.  i  i  20,  and  the  revolt  of  Count  Waleran  of 
Meulan  in  a.d.  1123^  It  was  not  until  a  few  years  before 
his  death  that  he  saw  himself  free  from  a  competitor  in  the 
duchy  of  Normandy,  and  his  last  years  were  embittered  by  the 

'  Ord.  Vit.  xi.  21.  Eustace  of  Breteuil  received  a  pension  in  lieu  of  his 
fief  (Ibid.  xii.  22),  and  Breteuil  was  given  to  Ralph  his  cousin,  son  of 
Ralph  Guader  (see  above,  p.  291),  whose  daughter  married  earl  Robert  II 
of  Leicester.  This  instance  shows'the  extreme  reluctance  of  the  king  to 
extinguish  a  great  fief  in  Normandy.  Breteuil  had  belonged  to  William 
Fitz-Osbein  the  justiciar  ;  liis  two  sons  divided  his  inheritance  :  Roger  had 
Hercfurdshire,  which  he  lost  in  1074  >  William  liad  Breteuil,  but  died 
without  lawful  issue.  Henry  I  adjudged  tiie  fief  to  Eustace,  a  natural 
son,  whom  he  married  to  his  own  daughter  Juliana.  But  the  Guaders, 
offspring  of  the  fatal  marriage  of  1074,  still  claimed  in  the  female  line,  and 
ultimately  obtained  Breteuil. 

*  The  leaders  in  1118  were  Hugh  de  Gournai,  Stephen  of  Aumale, 
Eustace  of  Breteuil,  Richer  de  I'Aigle,  Robert  of  Neufbourg  son  of  Earl 
Henry  of  Warwick,  and  Henry  count  of  Eu.  Ord.  Vit.  xii.  i.  The  faith- 
ful were  Ricliard  earl  of  Chester,  and  his  cousin  and  successor  Ranulf, 
Ralph  de  (Jonches,  William  of  Warenne,  William  of  Roumare,  Willi.mi 
of  Tankerville,  Walter  Gifl'ard,  and  Nigel  and  William  of  Albini.  Ibid, 
xii.  14. 

'  The  leaders  of  ihin  revolt  were,  besides  Waleran,  who  atoned  for  it  bj-  a 
captivity  of  five  years,  William  of  Roumare,  who  bad  claims  on  the  county 
of  Lincoln,  Hugh  de  Montfm  t,  who  was  imprisoned  for  the  rest  of  Henry's 
life,  Hugh  of  Neufchiitei,  William  Louvel,  Baudri  de  Brai,  and  Pain  of 
Gisors.    Ord.  Vit.  xii.  34. 
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uncertainty  of  the  succession.    By  compellinfj:  the  barons  and  His  precau- 

.  .  tions  for  the 

bishops  to  swear  fealty  to  Matilda  and  her  infant  sou and  by  succession. 

throwing  more  and  more  administrative  power  into  the  hands 

of  those  servants  on  whose  fidelity  he  most  confidently  relied, 

he  probably  did  all  that  could  be  done  to  avex't  the  evils  that 

he  could  not  but  foresee.    He  had  however  himself  set  an 

example  which  his  success  had  made  too  tempting  for  the  faith 

of  the  generation  that  followed  him. 

110.  A  double  result  attended  the  policy  which  the  love  of  Henrj' Kains 

1  ,  TT  TT    *  support 

power,  aided  by  circumstances,  thus  forced  upon  Henry.    He  j 

found  himself,  as  he  had  from  the  first  day  of  his  reign  foreseen, 
compelled  to  seek  the  support  of  the  native  English ;  and  the 
necessities  of  government  called  forth  in  him  the  exercise  of 
great  administrative  sagacity.    Of  the  former  point  the  con- 
temporary historians,  especially  Ordericus  Vitalis,  afford  abundant 
illustration.    Not  only  was  Henry  during  the  greatest  part  of 
his  reign  in  the  closest  alliance  with  the  clergy,  but  the  English 
peoi)le,  who  saw  in  the  clergy  their  truest  friends  and  cham- 
pions, uniformly  supported  him.    In  the  dangers  of  Robert's  Adhesion cf 
invasion  in  a.d.  iioi,  when  the  count  of  Meulan,  alone  among 
the  great  men,  kept  faith,  Anselm  witli  the  clergy  and  people 
adhered  firmly  to  the  king  ;  '  repudiating  the  claims  of  the  other 
prince,  they  were  constant  in  their  fidelity  to  their  own  king,  and 
therefore  tliey  were  desirous  enough  to  enter  the  struggle  Their 
joy  at  the  conclusion  of  peace  is  contrasted  with  the  disgust 
and  dismay  of  the  feudatories.    In  the  struggle  with  Ilobert 
of  Beleame,  when  the  barons  were  anxious  to  intercede  for  their 
tliampion the  scale  was  turned  in  favour  of  strong  measures 
ljy  the  voice  of  the  native  troops  ;  and  the  congratulations  which 
the  chronicler  puts  in  the  mouth  of  the  people  show  that  in 

'  .St'e  Cha|).  XI,  pp.  340,  341  lielow.  '  Sue  above,  p.  306,  note  3. 

'  '  CoiiHules  autcin  et  primores  regni  una  coiivcucruiit  .  .  .  (Jiceljunt  eiiiiii, 
"Si  rex  ni.-iguificiiiii  comitein  vidlonter  subegerit  niniiaquo  pertinacia,  lit 
conatur,  eum  oxliereditavcrit,  oinneH  noa  ut  iinl>olle.s  ancilla.s  amodo 
conculcabit.  .  .  .  Facein  igitur  inter  com  obnixe  seraiiiiis  ut  lioro  c()iii|)ari(|ue 
niwtro  le(i;itiiiie  i>r()ficiaiuUH,  et  hIc  utruimiuo  perturliatioui  s  scibiiulo  dtbi- 
torein  iw\>U  faciamUH,  .  .  .  Tunc  in  ciuodani  iiroxiino  ooile  tria  niillia 
pa^fensium  niibtuin  Htal)ant  tt  optiniatuni  nioliniina  «ati.M  intoUiixentenml 
rejjein  vocifi  rando  clamabant,  "  Uomine  rex  Henrico  noli  prodituribus 
iHtis  credere."'   Ord.  Vit.  xi.  3. 


312  Constitutional  History.  [chap. 

Sympathy  of  Some  quarters  at  least  the  real  bearing  of  the  contest  was  duly 

rcpa?d°)y^'    appreciated  ^.    The  nation  had  accepted  Henry  as  they  had 

the  king.      accepted  the  Conqueror  and  the  great  Canute  before  him.  And 

Henry  showed  himself  to  a  certain  extent  grateful.    He  restored 

the  working  of  the  local  courts  ^,  the  hundred,  and  the  shire, 

as  they  had  been  in  King  Edward's  time.    He  granted  to  the 

towns  such  privileges  as  in  the  awakening  of  municipal  life 

they  were  capable  of  using'.    He  maintained  good  peace  by 

severe  and  even-handed  justice  ;  and  by  strengthening  the  hands 

of  Anselm  and  the  reforming  prelates  who  succeeded  him,  he 

did,  after  the  arrangement  of  the  question  of  investiture,  win 

to  his  side  the  most  stable  element  of  national  life. 

Policy  of  111.  In  the  second  place,  his  circumstances  called  forth  the 
Henry  in 

creating  a    display  of  greater  constructive  power  than  had  been  shown  even 

strong  ad-  i     J        a  r  i 

ininistrative  bv  his  father.    Henry  was  fully  awake  to  the  impossibility  of 

body  in  con-    •'         .  ,      .  i     n     i  ,  ,  •  ,  , 

nexionwith  governing  England  wjth  feudal  machinery',  even  clogged  and 

fettered  by  the  checks  wiiich  the  Conqueror  had  imposed.  The 
faithless  and  selfish  policy  of  the  barons  gave  him  the  best 
excuse  for  superseding  them,  gathering  the  reins  of  admini- 
strative power  into  his  own  hands  or  those  of  his  devoted 
servants,  and  forming  a  strong  ministerial  body.  In  this 
purpose  he  was  seconded  by  the  very  admirable  instrument 
that  his  sagacity  selected  or  his  good-fortune  threw  in  his  way. 
Bishop  Roger  of  Salisbury,  in  the  office  of  Justiciar,  acted 
throughout  the  reign  as  the  great  constructor  of  judicial  and 
financial  organisation.  This  famous  man,  whom  Henry  had  first 
met  as  a  poor  priest  in  Normandy  and  taken  into  his  service 
as  steward  and  chaplain,  brought  to  the  work  of  government 
an  amount  of  laborious  and  minute  attention  which  to  a  great 
extent  supplied  the  want  of  legal  organisation.  The  regular 
routine  which  he  instituted  was  perhaps  as  great  a  step  towards 
a  safe  constitutional  system  as  was  possible  under  so  despotic 
a  sovereign :  and  its  elaborate  machinery  was  in  itself  a  check 
on  wanton  tyranny.   In  subordination  to  Roger,  Henry  raised  up 


'  See  above,  p.  308. 

'  Select  Cliarters,  p.  99.  See  below,  Chap.  XI. 
'  Ibid.        104  108.    See  below,  Chap.  X.1. 
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a  set  of  novi  homines,  many  of  whom  were,  in  nobility  of  blood,  Rise  of  new 

below  the  ideal  standard  of  the  ruling  race.    Among  them  Or-  five  families. 

dericus  enumerates  the  Clintons,  the  Bassets,  and  the  Trussebuts, 

who,  although  not  among  the  tenants-in-chief  of  Domesday,  were 

of  good  Norman  descent  and  founders  of  great  English  families'. 

They  were  endowed  and  elevated  in  position  with  the  distinct 

purpose  of  forming  a  counterpoise  to  the  older  vassals  ;  and  they 

were  made  useful  in  the  work  of  administration.    This  class  of 

men  furnished  the  sheriffs  of  the  counties,  the  barons  of  the 

exchequer,  and  the  justices  of  the  Curia  regis.    The  nobles  of  the  who  are 

.  .  ,  regarded  as 

Conquest  naturally  regarded  them  as  upstarts,  and  this  scorniul  upstarts. 

estimate  of  them  is  reflected  in  the  writings  of  the  historians. 

They  were  in  fact,  for  the  most  part,  too  poor  as  yet  to  make 

themselves  friends  among  the  monks  and  clergy,  as  their  rivals 

did,  by  founding  churches  and  monasteries ;    and  being  the 

agents  of  the  strict  measures  of  the  king,  they  incurred  the 

unpopularity  that  always  awaits  economic  or  judicial  reform. 

In  some  cases,  it  may  well  be,  they  sliowed  too  great  zeal  in 

carrying  out  the  policy  of  their  master,  and  in  others  they  took 

the  opportunity  of  turning  their  office  to  their  own  advantage 

rather  than  that  of  the  State.    But  notwithstanding  this,  tliey 

were  so  far  an  improvement  on  the  feudal  administrators  that 

they  were  not  too  strong  to  be  brought  to  justice. 

The  English,  although  faithful  and  submissive  to  Henry,  were 

'  Ord.  Vit.  xi.  c.  i  :  '  Alios  e  contra  favorabiliter  illi  obsequentes  de 
ignobili  stirpe  illiistravit,  de  pulvcre,  ut  ita  dicain,  extulit,  dataque  niul- 
tiplici  facilitate  super  consules  et  ilhistres  oppidanos  exaltavit ;  inde 
GoisfreduH  de  Clintona,  Kadulfus  Has-set  et  Hugo  de  Bocalanda,  Guillegrip 
et  Itainerius  de  T>ada,  Willelinus  Trossebot  et  Haimon  de  Faleaia,  Guigan 
-Mira/o,  et  Hodhertus  de  I5oxtare.'  Of  tliewe,  (leolfrey  do  Clinton  ;iiid 
Kal|ih  liasHot  were  two  of  Henry'H  princi|)al  jiistices;  the  latter  loundud 
a  great  legal  family  :  Hugh  de  Rocland  also  founded  a  baronial  house. 
Wille^Tip  had  held  land  in  Shropshire  and  Staffordshire  before  the  Domes- 
day Survey  (vol.  i.  254)  ;  he  was  no  doubt  an  FInglishnian,  as  Hugh 
of  Hocland  was  probably.  The  author  of  the  (Jesta  Stejihani  <lescribe8 
their  attitude  in  the  next  reign,  pp.  14,  15:  '  Exceptis  quihusdaui  regis 
Henrici  priniis  et  tonjunctiorihus  aniicis,  quos  ex  plebeio  genere,  inter 
nulanoH  juvenculos  ad  niinistramluni  assuetos,  in  tantuin  postea  singulari 
sihi  dili-ctione  aMtrinxit,  ut  eos  honoribus  ditatos  largissiniis,  ])riiediisque 
honoratoR  anipliNsiinis,  ei  omnium  ])alatinoruni  arc:hiministros  effic<Tet,  et 
omnium  curiulium  cau-arum  suseeptores  praescriheret.'  He  mentions  aa 
instances  only  Miles  of  Hereford  and  Pain  Filz  John. 
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Causes  of  the  not  clisposecl  to  endure  his  strong  jfovernment  without  mur- 

imsery  pre-  _  .  . 

vaient  in  the  muring.    The  amount  of  taxation  which  he  imposed  was  not 

reisn  of  .  .  .  *         ,  , 

Henry  I.  so  burdensome  by  its  weight  as  by  its  regular  and  inevitable 
incidence.  The  exactions  and  the  misery  that  they  caused  are 
a  frequent  subject  of  lamentation  with  the  native  writers.  In 
A.D.  1 103  the  Peterborough  chronicler  complains,  'This  was 
a  year  of  much  distress  from  the  manifold  taxes;'  in  a.d.  1104, 
'  It  is  not  easy  to  describe  the  misery  of  the  land  which  it  suffered 
at  this  time  from  manifold  oppressions  and  taxations;'  in  a.d. 
1 105,  'The  manifold  taxes  never  ceased;'  in  a.d.  mo,  'This 
was  a  year  of  much  distress  from  the  taxes  which  the  king 
raised  for  his  daughter's  dowry;'  in  a.d.  1118,  'England  paid 
dearly  for  the  Norman  war  by  the  manifold  taxes ; '  in  a.d.  i  i  24, 
'  He  who  had  any  property  was  bereaved  of  it  by  heavy  taxes 
and  assessments,  and  he  who  had  none  starved  with  hunger^' 
Allowing  for  the  generally  querulous  tone  of  the  writer,  it  must 
be  granted  that  there  was  much  truth  in  the  representation  : 
an  extraordinary  series  of  bad  harvests  and  stormy  seasons 
and  the  general  depreciation  of  the  coinage,  caused  by  the 
di.shonesty  of  the  moneyers^,  increased  no  doubt  the  distress. 
But  it  must  not  be  forgotten  that  it  was  by  these  exactions 
that  England  was  saved  from  the  ravages  of  war,  and  that 
the  money  so  raised  was  devoted  to  the  humiliation  of  the 
common  enemies  of  king  and  people.  The  amount  of  taxation, 
where  exact  details  are  recorded,  was  not  greater  than  could 
have  been  easily  borne  in  a  period  of  prosperity,  after  good 
harvests  and  in  time  of  peace.  The  same  chronicler  is  obliged 
to  say  of  the  king,  that  '  he  was  a  good  man  and  great  was 
the  awe  of  him  ;  no  man  durst  ill  treat  another  in  his  time  ; 
he  made  peace  for  men  and  deer'.'    Much  the  same  impression 

'  Chron.  Sax.  under  the  several  years  mentioned.  In  11 25,  which 
Henry  of  Hinitintjdom  describes  as  the  dearest  lie  could  remcndicr,  the 
horse-load  of  wheat  cost  six  shillings  (fol.  219).  The  t'hronicle  ^ays  that 
between  Christmas  and  Candlemas  one  acre's  seed  of  wheat  or  barley  sold 
for  six  shillings,  and  one  of  oats  for  four.  In  1131  there  was  a  cattle 
plague. 

*  Chron.  Sax.  A.D.  1 1 24.    Hence  the  very  severe  measures  taken  against 
the  coiners  in  1 1  25. 
'  Ibid.  A.D.  1 135. 
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IS  made  by  the  more  favourable  account  of  Ordericus.    '  He  Estimate  of 

•'  Henry  s  po- 

"overiied  with  a  strongf  hand  the  duchy  of  Normandy  and  the  lii  ymadcby 
o  J  J  Ordencus 

kingdom  of  England,  and  to  the  end  of  his  life  always  studied  Vitalis: 
peace :  enjoying  constant  good-fortune,  he  never  fell  away 
from  his  first  strength  and  sternness  of  justice.  The  foremost 
counts  and  lords  of  towns  and  audacious  tyrants  he  craftily 
overpowered ;  the  peaceful,  the  religious,  the  mean  people  he 
at  all  times  kindly  cherished  and  protected.  From  the  eighth 
\ear  of  his  reign,  in  which  he  acquired  firm  hold  on  power 
on  both  sides  of  the  sea,  he  always  sought  peace  for  the  nations 
under  him,  and  rigidly  punished  with  austere  measures  the 
transgressors  of  his  laws.'  His  personal  vices  were  not  directly 
injurious  to  the  welfare  of  his  people.  'Strong  in  energetic 
industry,  he  increased  in  a  manifold  degree  his  temporal  gains, 
and  heaped  up  for  himself  vast  treasures  of  things  which  men 
covet.'  'After  a  careful  examination  of  the  histories  of  the 
ancients,  I  boldly  assert  that  none  of  the  kings  in  the  English 
realm  was,  as  touching  the  grandeur  of  this  world,  richer  or 
more  powerful  than  Henry^'  He  was  the  'Lion  of  Righteous-  and  other 
ness'  of  Merlin's  propliecies".  'Inflexible  in  the  rigour  of 
jus-tice,'  says  William  of  Malmesbury,  '  he  kept  his  native  people 
in  quiet,  and  his  barons  according  to  their  deserts\'  Men 
thought  diversely  about  him,  Henry  of  Huntingdon  tells  us, 
and  after  he  was  dead  said  what  they  thought.  Some  spoke 
of  splendour,  wisdom,  prudence,  elo([ucnce,  wealth,  victories  ; 
some  of  cruelty,  avarice,  and  lust ;  but  in  the  evil  times  that 
came  after,  the  very  acts  of  tyranny  or  of  royal  wilfulness  seemed, 
in  comparison  with  the  much  worse  state  of  things  ])rescnt, 
most  t  xcclk'ut^.  He  was,  it  is  evident,  a  strong  ruler,  witii  (iencral 
a  clear  view  of  his  own  interests,  methodical,  sagacious,  and  lienry. 
far-.sightcd  :  his  8elfi.sh  aims  dictated  the  policy  that  gave  peace 
and  t)rder  to  his  people  :  destroying  his  enemies,  he  destroyed 
t  heirs ;  and  by  enforcing  order  lie  paved  the  way  for  law. 
(Sucii  a  king  neither  expects  nor  desei-ves  love ;   but  he  is 

'  Onl.  Vit.  xi.  33. 

'  Ibid.  xii.  47.  Suger,  V.  Ludovici  fir.,  §  15  ;  .Joli.  Salisl).  I'olycr.  vi.  iS. 
'  W.  Malmesb.  G.  K.  v.  §  411.  '  il.  Hunt.  td.  Savilo,  fi.l. 
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regarded  with  a  mixed  feeling  of  confidence  and  awe,  and  the 
result  of  his  rule  is  better  than  that  of  many  who  are  called 
benefactors. 

Efciesiasti-      112.  The  ecclesiastical  policy  of  Henry  was  the  same  as  that 

Henry  if  °^  of  his  father  ;  but  the  circumstances  of  the  times  were  different, 

and  the  relations  of  tlie  king  with  both  the  English  Church 

and  the  Pope  were  more  complicated*.    The  policy  of  Ansehn 

was  in  contrast  with  that  of  Lanfranc,  and  the  tendency  of 

ecclesiastical  progress  had  become  too  strong  to  be  directed 

by  political  management.    The  points  at  issue  between  the 

king  and  the  Church  had  become  part  of  the  great  European 

quarrel.     The  exact  importance  of  those  points  cannot  be 

discussed  here,  and  the  constitutional  results  of  the  dispute  on 

investitures  have  their  proper  place   in  the  history  of  the 

national  council.    The  political  consequences  of  the  struggle 

however  were  to  draw  the  clergy  and  people  more  closely 

together,  and  to  force  on  the  king  the  conviction  that,  absolute 

as  he  would  be,  there  were  regions  of  life  and  thought  in  which 

he  must  allow  the  existence  of  liberty.    In  no  respect  does 

His  dispute  Henry's  ability  show  itself  more  strongly  than  iu  this.  At 
witliAiibelm.  . 

the  beginnmg  of  his  reign,  although  the  support  of  the  prelates 
was  absolutely  necessary  to  him,  and  he  was  willing  to  win 
it  by  renouncing  the  evil  customs  of  his  brother,  he  refused 
to  surrender  one  of  the  rights  that  his  father  had  exer- 
cised, or  that  were  in  question  among  his  fellow-rulers  on  tlie 
continent.  Anselra  again  left  England,  but  no  interruption 
took  jjlace  in  the  ecclesiastical  working  :  the  clergy  stood  by 
the  king  in  his  struggle  with  the  feudatories  and  rejoiced  iu 
liis  victories.  When  the  early  troubles  were  over,  and  Henry 
was  able  to  apply  himself  to  the  independent  treatment  of  the 
question,  his  thoughtful  mind  at  once  struck  out  the  fit  line  of 
compromise,  and  anticijjated  by  fourteen  years  the  principle  on 
which  the  Concordat  of  Worms  was  framed  between  pope  and 
emperor.  His  love  of  order  led  liim  to  admit  the  canonical 
riglits  of  tlic  chapters  of  the  churches,  the  synodical  powers  of 

'  The  inifavonr.'ililc  ))ictnre  drawn  in  the  Gesta  Stejihani,  pji.  l6,  17. 
wliould  be  eoiiij>ared  witli  Eadiiicr,  wlio  is  more  just  to  the  king. 
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the  clergy,  and  even  the  occasional  exercise  by  the  popes 
a  supreme  appellate  and  legatine  jurisdiction.    He  saw  how-  cessions, 
ever  distinctly  the  point  at  which  his  own  authority  must  limit 
this  liberty.    The  bishops  might  be  elected  by  the  chapters,  but 
the  election  must  be  held  in  his  court ;  the  clergy  might  be 
trusted  without  compulsion  to  choose  his  candidates.    The  coun- 
cils might  be  held  when  the  archbishop  chose,  but  the  king's 
consent  must  be  obtained  before  the  assembly  could  meet  or 
exercise  any  legislative  power.    Papal  jurisdiction  was  not  ex- 
cluded, but  no  legate  might  visit  England  without  royal  licence. 
In  the  exercise  of  this  control  he  showed  no  self-willed  caprice,  as 
William  Rufus  had  done  :  the  freedom  was  never  withheld  simply 
to  show  that  it  was  in  his  power  to  withhold  it,  but  only  when 
he  was  engaged  in  foreign  war  which  might  be  complicated 
by  ecclesiastical  interference,  or  when  the  exertion  of  sovereign 
authority  was  needed  to  reconcile  conflicting  interests  at  home. 
Henry  knew  how  to  yield  with  a  fairly  good  grace,  or  for  an 
adequate  purpose.    He  allowed  Ranulf  Flanibard  to  make  his 
l)eace,  and  found  him  a  useful  tool.    He  allowed  himself  to 
be  over-reaclied  by  Archbishop  Thurstan  and  Pope  Calixtus  II ; 
but  he  saw  the  merits  of  the  archbishop  through  the  dis- 
ingenuous policy  which  he  had  persuaded  himself  to  employ, 
and  after  a  while  placed  him  in  possession  of  the  rights  of  his  see. 
Tlrat  in  some  such  cases  his  favour  was  purchased  by  a  direct 
jjayment  is  scarcely  to  be  wondered  at.    The  practices  that  were  Simoniacal 
regarded  aa  simoniacal  in  the  Church,  the  .sale  of  offices  and  P'*'''"*** 
legal  sentences,  were  not  yet  regarded  as  immoral  in  the  secular 
service  of  the  State.    Under  an  absolute  king,  whose  will  is 
law,  that  which  he  chooses  to  sell  i)asse3  for  justice.  Beneath 
a  thin  veil  of  names  and  fictions,  the  great  ministerial  offices 
and  tlio  royal  interference  by  writ  in  private  quarrels  were  alike 
matters  of  purcha.«e.    In  the  Church  as  well  as  in  the  State,  if 
simony,  as  defined  by  the  canon  law,  could  be  avoided,  money 
miglit  pass  for  money's  worth.    But  setting  this  aside,  Henry 
f«  It  his  own  strength  to  be  sufficiently  great  to  spare  him  tho 
pangs  of  jealousy.    Once  firmly  seated  on  his  throne,  he  in- 
dulged in  no  Beverities  greater  than  his  own  security  demanded, 
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Henry's  and,  savage  as  he  was  by  nature,  put  so  far  forth  a  curb  on 
treatment  of  f     _  •'  '  ^ 

the  Church  his  own  instincts.  In  the  same  way  he  showed  no  jealousy 
illustrates  ■j  j  j 

his  treat-  of  the  clergy.  Certain  of  his  mastery,  he  found  his  interest 
nientofthe   .  . 

people.       m  using  them  rather  than  tormenting  them.    And  this  sheds 

some  light  on  his  treatment  of  the  people  :  he  cared  too  little 

for  them  to  pretend  to  love  them  ;  he  feared  them  too  little 

to  take  pains  to  propitiate  them  ;  but  he  saw  that  for  himself 

it  was  best  that  they  should  be  orderly  governed,  and  with 

a  strong  hand  he  maintained  the  oi'der  that  he  may  almost 

be  said  to  have  created  \    How  slender  the  basis  must  be  on 

which  the  absolute  monarch  rears  his  selfish  designs  ;  how  little 

the  strongest  will  can  direct  the  future  course  of  events ;  how 

intrinsically  treacherous  is  the  most  perfect  system  and  order 

that  results  from  external  will  rather  than  from  permanent 

organisation  under  an  internal  law,  may  be  learned  definitely 

from  the  history  of  the  next  reign. 

Accession  113.  The  example  which  Henry  had  set  in  his  seizure  an<l 
of  Stephen.  .  ^  •'  . 

retention  of  the  crown  was  followed  in  every  point  by  his 

successor.    Stephen  of  Blois,  the  son  of  the  Countess  Adela 

and  grandson  of  the  Conqueror,  had  obtained  the  county  of 

Mortain  by  the  gift  of  his  uncle and  that  of  Boulogne  by 

marriage.    His  wife,  the  niece  of  Godfrey  of  Bouillon,  was  a 

gi-and-daughter  of  Malcolm  and  ^largaret,  and  descended  from 

the  line  of  Cerdic  in  exactly  the  same  degree  as  the  Empress 

Matilda.    His  position  as  count  of  Mortain  gave  him,  although 

he  was  not  the  eldest  member  of  his  family,  the  first  place 

among  the  barons  of  Normandy ;  and  in  this  capacity  he  had 

'  Abbot  Suger  (V.  Ludovici  Gr.,  §  15),  commenting  on  the  prophecy  of 
Merlin  :  '  Aurum  ex  lilio  et  urtica  extorquebitur,  et  argentum  ex  ungulis 
mugientium  manabit.' — 'In  diebus  ejus  aurum  ex  lilio,  quod  est  ex  reli- 
giosis  boni  oiloris,  et  ex  urtica,  quod  est  ex  saccularibus  pungeiitibus,  ab 
eo  extorquebatur  ;  hoc  iiitendens  ut,  sicut  omnibus  |)roficiebat,  ab  omnibus 
ei  serviretur.  Tutius  est  enim  unum  ut  omnes  defuudat  ab  omnibus  ha- 
bere, quam  non  habendo  per  unum  onines  deperire.  Argentum  ex  ungulis 
mugientium  manabat,  cum  ruris  securitas  horreorum  plenitudinem,  lior- 
reorura  plenitudo  argenti  copiani  plenis  soriniis  miiiistrabat.'  The  last 
sentence  contains  the  key  to  uiuch  of  his  administrative  policy. 

'  On  the  forfeiture  of  Robert  of  Relesme  Henry  I  gave  Alen^im  to 
Theobald  of  ]?lois,  who  gave  it  to  Stephen  in  exchange  for  his  French 
heritage.  Ord.  Vit.  xii.  4.  Stephen  received  Mortain  instead,  wlieu 
William  Talvas  recovered  his  father's  estates  in  A.D.  1 1 19. 
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thrice  pledged  his  oath  to  secure  the  succession  of  Matilda  and 
her  infant  heir'. 

The  death  of  Henry  I,  like  that  of  William  Rufus,  took  Thesucces- 
both  Normandy  and  England  by  surprise ;  and  if  on  neither  as  an  open 
side  of  the  channel  any  respect  was  paid  to  the  engagements 
made  for  the  succession,  it  must  be  remembered  that  these 
engagements  had  been  to  all  intents  and  purposes  forced  upon 
the  barons.  The  very  fact  of  theii'  repetition  had  betrayed  that 
they  were  not  on  either  side  regarded  as  trustworthy.  As 
soon  as  the  king  was  dead  the  Norman  barons  treated  the  suc- 
cession as  an  open  question  ;  and  Stephen  took  the  decision 
as  respected  England  into  his  own  hands.  Henry  died  in  the 
night  following  December  i,  a.d.  1135:  Stephen  immediately 
on  receiving  the  news  crossed  over  to  England.  The  men  of 
Kent,  remembering  the  mischief  that  had  constantly  come  to 
them  from  Boulogne,  refused  to  receive  him^.  He  hastened  to  .Stephen 
London,  and  was  there  hailed  by  the  citizens  as  a  deliverer  London  ami 
from  the  danger  of  a  foreign  yoke  :  Geoffrey  of  Anjou  and  his  ^  '"'^''^''t*"'- 
wife  were  disliked,  the  former  as  a  stranger,  and  the  latter 
as  an  imperious  self-willed  woman^ ;  the  citizens  of  the  first 
city  in  the  realm  might  claim  to  exercise  a  prerogative  voice 
in  the  election  of  tlie  king,  and  they  chose  Stephen*.  En- 
couraged by  this  success,  he  passed  on  to  AVinchester,  where 
also  he  was  welcomed  by  the  citizens ;  here  he  obtained  wth 
little  delay  the  royal  treasure,  having,  by  the  aid  of  his  bro- 
ther the  bishop,  overcome  tlie  scruples  of  the  justiciar.  Bishop 
Roger  of  Salisbury Thus  strengthened,  he  returned  to  London 
for  formal  election  and  coronation'.  It  was  not  without  deep 
misgivings  that  Archbishop  William  disregarded  his  oath  ;  but 
the  exigency  was  urgent.     The  suspension  of  law  and  peace 

'  Below,  Chap.  XI,  p.  341. 

'  Gerva«e,  c.  1340;  'A  Cantuarinis  exclusus.' 

'  Cont.  Flur.  Wig.:  '  Volente  igitur  Gaufrido  comite  cum  uxore  sua 
quae  horcH  erat  in  return  succedere,  priinores  t«;riae  juranienti  .lui  male 
recordante.M  regeiii  eum  suticipere  noluerunt,  dicentes  "  Alienigena  non 
regnahit  Hiipor  noH."  ' 

*  '  Id  qiKxpie  Hui  esHo  jimH  Huiquo  specialitcr  privilegii,  ut  «i  rex  ipsorum 
quoqiio  modo  obiret,  aliuH  huo  proviuu  in  regno  isubstituendus  e  vestigio 
HUCO-'dert't.'    GeHta  Stephani,  p.  3. 

*  W.  MalmcHb.  Hist.  Nov.  i.  §  11.  •  (iervaoc,  c.  1340. 
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Election  and  owing  to  the  interregnum  was  becoming  dangerous ;  the  news 
of  Stephen,  from  Normandy  brought  no  prospect  of  a  speedy  solution  of  the 
difficulty  from  that  quarter.  Hugh  Bigod,  Henry's  steward, 
was  ready  to  swear  that  the  king  had  released  the  vassals  from 
their  oath  and  disinherited  Matilda*.  All  men  were  acting 
as  if  she  had  no  claim  to  be  considered.  Stephen  pressed  his 
advantage  :  the  three  prelates  undertook  to  act  on  behalf  of 
the  Church,  and  the  citizens  of  Loudon  filled  up  the  gaps  in 
the  ranks  of  the  nobles^ :  he  was  crowned  on  S.  Stephen's  Day. 
The  hurry  of  the  ceremony  gave  no  time  to  impose  new  con- 
stitutional conditions,  nor  were  the  members  of  the  national 
council  who  Avere  present  likely  to  demand  more  than  Henry 
had  seen  good  to  grant.  A  brief  charter  was  issued  by  which 
the  new  king  confirmed  the  laws  and  liberties  that  his  uncle 
had  given  and  the  good  customs  of  King  Edward's  time,  and 
enjoined  the  observance  of  them  on  all,  a  command  which  meant 
little  under  the  weak  hand  that  signed  it'. 

The  news  of  Stephen's  boldness  and  success  determined  for 
the  time  the  minds  of  the  Normans  who  had  been  talking  of 
electing  his  elder  brother  Tiieobald  as  their  duke*  :  Geoffrey 
and  Matilda  were  occupied  by  a  revolt  in  Anjou,  and  even  Earl 
Robert  of  Gloucester,  the  natural  son  of  Henry  I,  seems  to 
have  concluded  that  it  was  the  moment  for  politic  submission^. 


His  first 
charter. 


He  is 

accepted  in 
Normandy. 


'  Gervase,  c.  1340:  '  Quidam  ex  potentissimis  Angliae,  jurans  et  dicens 
8e  praesentem  affuisse  iibi  rex  Henricus  idem  jnramentuin  in  bona  fide 
sponte  relaxasset.'  Ralph  de  Diceto,  c.  505  :  '  Hugo  Bigod  senescallus 
regis  coram  archiepiscopo  Caiituariensi  sacramenoo  probavit,  quod  dum 
rex  Henricus  ageret  in  extremis,  ortis  quibusdam  inimicitiis  inter  ipsum 
et  imperatriceni,  ipsam  exheredavit,  et  Stephanum  Boloniae  comitem 
heredeni  instituit.' 

'  Tribus  episcopis  praesentibus,  archiepiscopo,  Wintoniensi,  Salesbiriensi, 
nuilis  abl)atibus,  paiicis.siinis  optimatibius.'  Will.  Malmesb.  Hist.  Nov.  i. 
§  12.    Gervase,  c.  1340,  says,  'A  cunctis  fere  in  rcgeni  electns  est.' 

'  '  Scialis  nie  concessisse  et  praesenti  carta  nita  confiimaase  omnibus 
baronibus  et  homitiibiis  meis  de  Anglia  (nnnes  libertates  et  bonas  leges 
quas  Henricus  rex  Anglorum  avunculus  meus  eis  dedit  et  concessit,  et 
omnes  Ijonaa  leges  et  bonas  consuetudines  eis  concedo  quas  h:ibuerunt  tem- 
pore regis  Edwardi."    Statutes  of  the  Kealm,  i.  4;  Select  Chartei-a,  p.  113. 

*  Ord.  Vit.  xiii.  20. 

'  '  Post  Pascha  Robertus  comes  Gloecestrae  .  .  .  venit  in  Angliam  .  .  . 
homagiuin  regi  fecit  sub  coiulitione  quadani  scilicet  quiiiudiu  ille  dig- 
nitatem Huam  integre  cuslodiret  et  sibi  pacta  servaret."  Will.  Malmesb. 
Hist.  Nov.  i.  §  14.    The  author  of  the  Gesta  Stephani  says  that  Robert 
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Only  the  old  king  of  Scots  took  up  arms  on  behalf  of  his  niece  ;  Stephen's 

/-/-iTi  promises  of 

and  he  was  pacmed  by  the  surrender  ot  Carlisle,  although  good  govern- 

he  declined  to  do  homage,  in  consideration  of  his  oath  to 
the  empress^.  It  would  seem  that  the  necessity  of  binding 
Stephen  by  further  conditions  had  occui-red  to  the  barons  who 
had  assembled  at  the  funeral  of  the  late  king.  This  ceremony 
had  been  delayed  until  nearl}'  a  fortnight  after  the  coronation, 
and  it  is  probable  that  it  furnished  an  opportunity  of  obtain- 
ing some  vague  promises  from  Stephen.  He  undertook,  we  are 
told,  to  allow  the  canonical  election  of  bishops  and  not  to 
prolong  vacancies ;  to  give  up  the  abuses  of  the  forest  juris- 
diction which  Henry  had  aggravated,  and  to  abolish  the  Dane- 
geld  ^  Whether  these  promises  were  embodied  in  a  charter 
is  uncertain  :  if  they  were,  the  charter  is  lost ;  it  is  however 
more  probable  that  the  story  is  a  popular  version  of  the  His  secona 
document  which  was  actually  issued  by  the  king,  at  Oxford, 
later  in  the  year  11 36,  after  he  had  been  joined  by  the  earl  of 
Gloucester  and  other  chief  members  of  Henry's  household. 
This  charter,  which  is  the  second  of  our  great  charters  of 
liljerties,  is  attested  by  a  large  number  of  witnesses'';  eleven 
English  and  three  Norman  bishops ;  the  Chancellor  Roger ; 

had  been  urged  to  take  the  crown  himself,  but  he  refused  'dicens 
aequius  esse  filio  sororis  suae,  cui  justius  competebat,  regnum  cedere,  quam 
praesumptive  sibi  usurpare.'  p.  8.  Notwithstaiidinjj  he  did  homage  to 
Stephen. 

'  Hen.  Hunt.  fol.  221,  222. 

'  Hen.  Hunt.  ed.  Savile,  fol.  221  :  '  Primo  vovit  quod  defunctia  epi- 
scoplH  nunf(uam  rotineret  ecclenias  in  manu  sua  seel  statiin  election!  canonicae 
consentiens  episcopis  eas  inve.stiret.  Secundo  vovit  quod  nuUius  clerici 
vel  laici  Hylvas  in  manu  sua  retineret,  sicut  rex  Henricus  fecerat,  qui 
singulis  annis  implacitaverat  eos,  si  vel  venationem  cepin»ent  in  silvis 
propriis  vel  si  eas  ad  necessitates  suas  exstirparent  vel  diminuerent  .  .  . 
Tenio  vovit  quod  Danegelduin,  id  est,  duos  solid.is  ad  hidam  quos  ante- 
cesHores  sui  accipcro  solebant  singulis  annis  in  aetonium  comlonaret.' 
These  promises  were  made  at  Oxford,  during  the  Christmas  season,  before 
the  news  of  the  Scottish  invasion.  The  charter,  mentiimed  immediately, 
was  also  issued  at  (Jxford  ;  but,  as  it  is  attested  by  the  earl  of  Gloucester, 
who  lan<le<l  soon  after  Kaster,  it  must  be  dated  .some  time  in  the  spring. 

'  Statutes  of  the  Realm,  i.  3  ;  Select  Chartei-s,  pp.  114,  115.  The  carls 
are  (Jloucester.  Surrey,  Che-iter,  and  Warwick,  of  whom  Oloucoster  was 
uniformly,  and  Chester  generally,  on  tiie  side  of  the  enq)r(  ss.  Her  most 
faithful  adherents.  Miles  o(  Hereford  and  Brian  of  Wallingford,  were  also 
among  the  witnesses:  probably  the  retreat  of  the  king  of  Scots  had  uiada 
her  cause  for  the  time  hopeless. 
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sprond'^'^  four  earls ;  four  great  constables ;  four  royal  stewards ;  two 
charter.  gi-and  butlers,  and  seven  other  vassals,  two  of  whom  were  of 
the  rank  of  count.  The  privileges  conceded  by  it  are  chiefly 
ecclesiastical.  Simony  is  forbidden  ;  the  property,  dignities, 
and  customs  of  the  churches  are  confirmed  as  they  were  in 
the  days  of  the  Conqueror,  and  the  jurisdiction  over  ecclesiastics 
is  left  in  the  hands  of  the  bishops :  all  interference  in  the 
testamentary  dispositions  of  the  clergy  and  in  the  administra- 
tion of  vacant  churches  is  disclaimed.  The  forests  made  in 
the  last  reign  are  surrendered'.  The  promise  of  peace  ami 
justice  made  at  the  coronation  is  renewed,  and  amplified  by 
an  undertaking  to  extirpate  all  exactions,  injustice  and  chi- 
canery, whether  introduced  by  the  sheriflFs  or  by  others  ;  and 
to  maintain  good  laws  and  ancient  and  righteous  customs  in 
reference  to  judicial  procedure  generally^  As  in  the  charter 
of  Henry  I,  each  of  the  tliree  estates  has  its  own  clause  of 
conciliation  ;  the  forest  jurisdiction  being  surrendered  probably 
to  gain  the  support  of  the  lay  nobles.  But  Stejjhen  kept  none 
of  these  promises. 

Want  of  con-     He  was  a  brave  man,  merciful  and  generous,  and  had  had 

fideiice  in  .  ,  .  . 

Stephen.      considerable  military  experience  ;  but  he  was  gifted  with  neither 

a  strong  Avill  nor  a  clear  head,  and  from  the  beginning  of  his 

reign  neither  felt  nor  inspired  confidence.     The  conditional 

adhesion  of  Robert  of  Gloucester,  who  cai'efuUy  defined  the 

fealty  that  he  promised  as  dependent  on  the  king's  treatment  of 

him',  was  not  a  circumstance  likely  to  reassure  Stephen.  Much 

however  might  have  been  done  by  an  honest  perseverance  in  the 

Kariy  revolt  promises  of  the  charter.    Unfortunately  for  the  king,  a  false 

^"'"'^       report  of  his  death  early  in  the  summer  produced  a  general 

rising.    Hugh  Bigod,  who  had  so  lately  acted  as  his  tool,  seized 

'  '  Forestas  qiias  Willelnius  avus  meus  at  Willelnius  avunculus  ineus 
instituenint  et  habuerunt,  niihi  reserve.  Ceteras  omnes  quas  rex  Henricus 
superatldidit  ecclesiis  et  regno  quietas  reddo  et  concedo.' 

'  '  Oinnes  exactiom  8  et  injiistitias  et  nieschenirgas,  sive  per  vioecomites 
vel  per  alios  quo.slil)et  male  iiiiluctas,  fiiiiditus  exstirpo.'  The  miskcnniiig, 
rariatio  liiqnclae,  is  explained  of  tlie  arbitrary  fines  exacted  for  altering  the 
tonus  of  indictment,  or  shifting  the  ground  of  an  action  after  it  was  brouglit 
into  court. 

^  Above,  p.  320,  note  5. 
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the  castle  of  Norwich,  and  Baldwin  of  Redvers  fortified  Exeter,  stcplien's 

early 

Stephen,  with  great  promptness,  marched  against  the  two  strong-  success, 
holds  in  succession  and  took  them.  Hugh  Bigod  and  his  party 
were  pardoned,  but  Baldwin  was  deprived  of  his  estates  in  the 
Isle  of  Wight  and  banished.  The  success  of  the  king  led  him 
to  forget  his  engagements,  and  by  holding  a  forest  assize  at 
Brampton  he  showed  how  little  weight  he  allowed  to  the  promise 
which  in  popular  estimation  was  of  the  most  importance*.  The 
next  year,  1137,  was  marked  by  victories  in  Normandy,  and  was 
the  crowning  period  of  liis  prosperity^.  In  a.d.  1138  all  the 
elements  of  danger  broke  out  at  once  into  a  blaze. 

114.    The  feudal  instinct,  notwithstanding  the  repressive  Gatherins 

.  T-r  X  .       ?  clouds. 

policy  of  Henry  I,  was  as  strong  as  ever  in  the  great  vassals. 
Unwarned  by  the  fate  that  had  overtaken  their  fellows,  and 
uninstructed  by  the  good  peace  that  Henry  had  made,  they 
watched  with  eager  eyes  for  the  moment  when  the  disputed 
title  to  the  throne  should  give  them  an  opportunity  of  striking 
a  blow  for  themselves.  Matilda's  party  were  gathering  reso- 
lution and  collecting  resources,  whilst  Stephen  was  spending  his 
treasures  and  wasting  his  opportunities.  Matters  would  have 
been  bad  enough  if  his  policy  had  been  a  negative  one  ;  but  the 
very  measures  which  he  took  for  strengthening  himself  were  so  Stf  piicu  s 

•11    1  1     <<     1      -vT       •  1  T        1      /•  •  impnideiice. 

ill  chosen  as  to  be  fatal.    Notwithstaudmg  the  fact  that  it  was 

by  an  outcry  against  the  foreigners  that  he  had  been  able  to 

exclude  Matilda  from  the  succession,  and  although  he  must 

have  known  the  intolerant  dislike  felt  both  by  the  Norman  llisnx  r- 

barons  and  by  the  English  for  foreigners,  whether  as  favourites 

or  as  mercenaries,  he  surrounded  himself  with  an  army  of  hired 

Flemings'.     In  order,  next,  to  secure  more  firndy  the  faith  of  nuilding or 

such  barons  as  had  adhered  to  \\\m,  he  allowed  them  to  fortify 

their  houses  and  build  castles,  where  they  exercised  without 


"  Hen,  Hunt.  fol.  722  ;  GeKta  Stephani,  i)p.  ?o  ,^0. 

'  Hen.  Hunt.  fol.  221  :  'Hi  ergo  duo  anni  Stcpliano  reiji  prosperritni 
fuerunt ;  tiTtiuH  vero,  de  quo  dicemua,  niediocriH  i  t  intercisus  ;  duo  vero 
ultiiiii  fxitialeH  ot  pnunipti.' 

'  VV.  Malnie.Hl).  Hist.  Nov.  ii,  §  34.  Ord,  Vit.  xiii.  30  :  '  fn  illin  pr:ic<  ipuo 
fiHiiB  PHt.  Uiidu  proceres  Nonnannoruni  nimis  iiidi;,'ii.iti  sunt,  RuuiiKpiu 
n;gi  faniulatuiu  callide  suhtraxerunt.' 
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limitation  all  the  tyrannical  privileges  which  the  feudal  example 
of  France  suggested^.  He  went  further  still.  Not  satisfied  with 
putting  this  weapon  into  the  hand  of  his  enemies,  he  provoked 

His  creation  their  pride  and  jealousy  by  conferring  the  title  of  earl  upon 
some  of  those  whom  he  trusted  most  implicitly,  irrespective  of 
the  means  which  they  might  have  of  supporting  the  new  dignity. 
Their  poverty  was  relieved  by  pensions  drawn  from  the  Ex- 
chequer, which  was  already  so  much  impoverished  as  scarcely 
to  be  sufficient  for  the  exjjenses  of  administration  ^.  Accordingly 

WnrofA.D.  when,  early  in  A.D.  1138,  the  king  of  Scots  again  invaded  the 
north,  the  party  which  Robert  of  Gloucester  had  been  organising 
in  the  south  and  west  of  England  threw  off  the  mask  and  broke 
into  rebellion  ^.  Stephen,  leaving  Yorkshire  to  be  defended  by 
the  barons  and  commons,  who  under  the  exhortations  of  Arch- 
bishop Thurstan  mustered  as  in  the  days  of  old  and  successfully 
repelled  the  invasion,  himself  led  his  forces  against  the  rebels  in 
Somersetshire,  where  although  he  was  unable  to  take  Bristol, 
the  stronghold  of  Earl  Robert,  he  achieved  some  considerable 
success  *.  His  fortunes  might  yet  have  triumphed,  but  for  his 
own  incredible  imprudence. 

Aiiitiidc  of      Up  to  this  time  Stephen  had  contrived  to  keep  on  his  side 

the  bishops.  clergy  and  the  great  officers  of  state.  The  bishops  were 
greatly  influenced  by  Henry  of  Winchester,  who  early  in  a.d.  i  i  39 
obtained  the  commission  of  legate  from  Rome^,  an  office  which 
made  him  more  than  a  match  for  the  newly-elected  archbishop, 

'  W  Malmesb.  Hist.  Nov.  i.  §  18. 
Ibid.  §  34 :  '  Denique  multos  etiam  coinites  qui  ante  non  fuerant 
instituit,  applicitis  possessionibus  et  redditibus  quae  proprio  jure  regi 
competebant.* 

•*  Henry  of  Huntingdon,  fol.  222,  gives  a  list  of  the  insurttents  and  their 
castles.  Talbot  fortified  Hereford  ;  llobcrt  of  Gloucester,  Bristol  and  Sled 
(Leeds)  ;  William  Lovel,  C.istle  Cary  ;  P.aganellus,  Ludlow  ;  Willi.am  de  Mo- 
hun,  Duiister;  Robert  of  Lincoln,  Wareiiam  ;  Eustace  Fit/  John,  Malton; 
William  Kitz  Alan,  Shrewsbury.  Ordericus  Vitalis  (xiii.  37)  adds  Walkelin 
Maminot,  who  commanded  at  Hover;  William  Peverell,  who  had  four 
castles,  I?urne,  Ellesnicre,  Whittington,  and  Overton;  and  William  Fitz- 
John  who  fortified  H;irptree.  The  Beauehauips  at  Heilford  had  been  brought 
to  surrender  early  in  11 38.    See  also  Gesta  Stephani,  pp.  30-43  sq. 

'  Gesta  Steiihani,  p.  41  sq. 

■''  The  dato  of  Henry's  ligatine  commission,  which  is  often  mis  stated,  is 
given  by  William  of  Malniesbury  ;  Hist.  Nov.  ii.  §  23.  It  was  March  i, 
1 1 39.    Theobald  had  been  cousecrated  on  the  8tb  of  January, 
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Theobald  of  Canterbury.  Henry  of  Winchester  was  a  thorough  Rosrer  of 
cimrchman,  and,  in  spite  of  his  close  relationship  to  Stephen,  and  iiis 

.  nephews. 

never  condescended  to  act  as  his  tool.  The  administrative 
machinery  of  the  kingdom  was  still  under  the  control  of  Roger 
bishop  of  Salisbury :  he  yet  bore  the  title  of  justiciar  ^ ;  his  son, 
also  named  Roger,  was  chancellor  of  the  king ;  one  nephew, 
Nigel  bishop  of  Ely,  was  treasurer  ^ ;  another  nephew,  Alex- 
ander, was  bishop  of  Lincoln.  As  the  whole  of  the  judicial  and 
financial  business  of  the  kingdom  de])ended  on  the  Exchequer, 
which  had  been  for  thirty  years  in  the  hands  of  this  able  family, 
it  was  little  less  than  infatuation  to  break  with  them.  Bishop 
Roger  had  been  mainly  instrumental  in  placing  Stephen  on  the 
throne.  He  had,  perhaps,  for  the  sake  of  retaining  power,  done 
outrage  to  the  sense  of  obligation  under  which  gratitude  to  the 
late  king  should  have  laid  him  ;  probably  also  he  was  influenced 
not  a  little  by  the  common  idea  of  statesmen  that  their  first  duty 
is  to  see  that  the  government  be  carried  on  ;  without  him,  he 
knew  and  the  event  proved,  the  whole  mechanism  of  the  State 
would  come  to  a  standstill.  But  he  did  not  shut  his  eyes  to  the  Their 
uncertainty  of  his  position  ;  he  saw  the  vassals  on  every  side 
building  castles  and  collecting  trains  of  followers  ;  and,  either 
with  the  thouglit  of  defending  himself  in  the  struggle  which  he 
foresaw,  or  perhaps  with  the  intention  of  holding  the  balance  of 
the  State  firm  until  the  contest  was  decided,  he  and  his  nephews 
built  and  fortified  several  strong  castles  in  their  dioceses^.  Hav- 
ing great  rcveimcs  at  their  disposal,  they  expended  them  freely ; 
their  newly-built  fortresses  were  the  noblest  works  of  the  kind 
north  of  the  A1j)h  ;  and  the  train  with  which  they  appeared  at 
court  was  numerous  and  magnificent.    It  is  not  clear  whether 

'  '  JuKticiariug  fuit  totiuH  Angliae  et  Hecun(h:H  a  regc'  Hen.  Hunt.  fol. 
218.  'Cui  tntiuH  All)i()niH  tutela  jiini(lii(liini  ab  aviinculo  suo,  et  postmodum 
ab  ipso,  comoiiKria  fiierat.'  Ord.  Vit.  xiii.  24. 

'  Nit,'"!  had  been  tlie  nieauH  of  revealing  to  the  kiiig  the  existence  of  a 
f(>rmida)>lo  con-piracy,  hh  late  a»  1137.  Ord.  Vit.  xiii.  32.  One  of  his 
clerks,  namt  d  Uanulf,  had  contrived  a  jdot  for  murdering  all  the  Nonnans. 
R.  Diceto,  c;.  508. 

■'  Newark  and  Sleaford  were  fortified  by  Alexander  ;  Saliwbury,  Devizes, 
Sherborne,  and  MalnitHbury  by  Ro^er.  Devi/.eH,  aeeording  t«  Henry  of 
Huntingdon,  was  as  Hjilendid  an  the  most  Hplendid  castlo  in  Euroi)e ; 
fol.  223. 


326 


Constitutional  History. 


[chap. 


BUhop"'^     Stephen's  course  was  prompted  by  a  doubt  of  Roger's  fidelity, 

Rofrer.  ijy  petty  jealousy  of  bis  partisans  among  the  barons  ^,  or  by 
personal  dislike  of  a  too  powerful  subject.  In  June  however,  at 
Oxford,  he  arrested  the  bishops  of  Salisbury  and  Lincoln,  and 
the  chancellor  with  them,  and  comj)elled  them  to  surrender 
their  castles.  The  shortsightedness  of  this  policy  was  imme- 
diately apparent ;  the  whole  body  of  the  clergy  took  umbrage 
at  the  injui-y  done  to  the  bishops.  A  council  was  called  at 
Winchester,  in  which  the  strongest  remonstrance  was  made,  and 
Stephen  was  entreated  not  to  render  the  breach  incurable 
between  the  clei-gy  and  the  royal  party.  The  king  as  usual 
made  promises  which  he  either  could  not  or  would  not  keep  ^. 

Arrival  of  Immediately  afterwards  the  empress  landed  ;  and  war  broke  out 
again.  At  the  end  of  the  year  the  bishoj)  of  Salisbury  died  : 
the  bishop  of  Ely  was  banished  ;  and  the  bishop  of  Winchester, 
as  soon  as  Stephen  fell  into  difficulties,  declared  himself  on  the 
side  of  the  empress,  and  procured  her  election  to  the  throne  ^. 
The  arrest  of  Bishop  Roger  was  perhaps  the  most  important 
constitutional  event  that  had  taken  place  since  the  Conquest  : 

Civil  war.  the  whole  administration  of  tlie  country  ceased  to  work,  and  the 
whole  power  of  the  clergj-  was  arrayed  in  opposition  to  the  king. 
It  was  also  the  signal  for  the  civil  war,  which  lasted  with  more 
or  less  activity  for  fom'teen  years. 

'  William  of  Malmesbury  (Hist.  Nov.  ii.  §  19)  montions  the  jealousy  of 
the  barons;  Ordericus  (xiii.  40)  the  susiiieions  of  the  bishop's  fidelity.  The 
count  of  Meulan  is  described  in  the  Gesta  Stephani,  p.  47,  as  the  chief 
accuser. 

*  M'iiliam  of  Malmesbury  (Hist.  Nov.  ii.  §  28')  says,  '  Malorum  prae- 
ventus  consilio,  nullam  bonarum  promissionum  exhibuit  efficaciam.'  Henry 
of  Huntingdon,  'Rex  consilio  |)ravoruni  tot  et  tatitoruni  tam  verendam 
prosternationem  despiciens,  nihil  eos  impetiarc  ponuisit.'  fol.  223.  The 
Gesta  Stephani,  p.  51,  record  a  penance  done  by  the  king  for  his  attack  on 
tlie  bishops. 

'  The  arrest  of  the  bishoi)s  took  place  June  24,  11,^9;  the  co\incil  at 
Winchester  August  29  to  Sept  i.  Earl  Robert  landeil  Sept.  30;  and 
tlie  empress  witli  him.  Stephen  serit  the  bisiiop  of  Winchester  and  Count 
Wah  ran  of  Meulan  to  escort  her.  Bishop  Roger  died  Dec.  II.  The  bishop 
of  Ely  w  as  displaced  from  his  see  at  the  beginning  of  1140,  as  soon  prob- 
ably as  the  king  knew  of  Bishop  Roger's  death.  Hen.  Hunt.  fol.  223.  The 
bishop  of  Winchester,  after  in  vaiti  attcmi)ting  to  mediate,  took  the  empress's 
side  as  soon  aa  Stephen  had  fallen  into  her  liands,  after  tlie  battle  of  Lincoln 
in  ]  141.  Ord.  Vit.  xiii.  43.  He  is  repi-csented  in  the  Gesta  Stephani,  |).  57, 
as  conniving  at  the  empress's  designs  from  the  moment  of  her  landing. 
The  election  of  tlie  empress  as  'doniina  Anglia;'  took  place  Ajiril  8,  1141. 
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115.  During  this  time  the  kmg  was  alternately  a  prisoner  Feudal 
1  1  1  1     J         I         1        1    •  •  anarchy 

and  a  conqueror,  but  was  never  able  to  restore  the  adminis-  during  the 

trative  machinery ;  the  empress  had  her  turns  of  good  and  evil 
fortune,  but  was  never  able  to  make  good  her  title  to  the  crown. 
The  barons  were  in  earnest  only  for  their  o\vn  interests ;  most 
of  them  caring  little  for  either  candidate  ;  fighting  on  each  side 
and  purchasing  new  titles  or  privileges  from  both  by  momentary 
support ;  supplies  were  raised  from  the  unfortunate  people 
and  clergy.  The  bishops  protested  and  mediated,  but  found 
themselves  powerless  from  the  fact  that  there  was  no  collective 
interest  upon  which  they  could  work.  The  result  was  that 
feudal  anarchy  which  had  sometimes  prevailed  abroad,  but 
never  before  in  England.  Stephen  held  his  court  at  London 
at  Whitsuntide,  a.d.  i  i  40,  but  only  one  bishop,  and  he  a 
foreigner,  attended '.  Henceforth  not  even  the  appearance  of 
ancient  state  was  maintained ;  the  solemn  courts  and  corona- 
tion days  were  given  up ;  the  treasure  was  all  spent ;  the 
king  debased  the  coinage  ^ ;  there  was  no  peace  in  the  realm. 

'It  is  written,'  says  William  of  Newburgh '-of  one  period  Miseries  of 
...  „,  ..  Ti  11        ^'"^  country 

in  the  .  history  of  the  ancient  people,  "  In  those  days-  there 
was  no  king  in  Israel,  but  every  one  did  that  which  was 
right  in  Ins  own  eyes."  But  it  was  worse  in  England  in  King 
Stephen's  days.  For  because  then  the  king  was  powerless, 
and  the  law  weak  by  reason  of  the  king's  powerlessness,  some 
indeed  did  what  was  right  in  their  own  eyes,  but  many  did 
what  by  natural  reason  they  knew  to  be  wrong,  all  the  more 
readily,  now  that  the  fear  of  the  law  and  of  the  king  was  taken 
away.  At  first  it  seemed  that  the  realm  was  rent  in  two,  some 
inclining  to  the  king,  some  to  the  empress.  Not  that  eitijer 
king  or  empress  exercised  any  real  control  over  their  party,  but 
tliut  every  one  for  the  time  dcyoted  himself  to  the  pursuit  of 
war.  Neither  of  tliem  could  exert  command  or  enforce  disci- 
pline ;  both  of  them  allowed  to  their  supporters  every  sort  of 
licence  for  fear  of  losing  them.    The  parties  fought  for  a  long 

'  The  l)iHho|i  of  Seoz.  Will.  Malnie^b.  Hist.  Nov.  ii.  §  37.  Tlio  royal 
)ioni|i  liad  iilruiKly  conn;  to  iin  ciiil  ;  '  Ubi  autuni  a^l  Na(;il(',  vcl  aij  PuMclia 
fiiorit,  (licere  uoti  uttinet.'  Heu.  Hunt.  lol.  22  j.  .loll.  Salinb.  I'olycr.  vi.  18. 

■  Will.  Malmesb.  Hint.  Nov.  ii.  §  34.         "    »  Will.  Nowb.  i.  22. 
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time  with  alternate  fortune.  As  time  went  on,  wearied  of  the 
uncertainty  of  their  kick,  they  somewhat  relaxed  in  energy  ;  but 
even  this  made  it  all  the  worse  for  England ;  for  when  the  two 
competitors  were  tired  of  strife  and  willing  to  rest,  the  provincial 
quarrels  of  the  nobles  continued  to  rage.  In  every  province, 
under  the  impulse  of  the  party  struggle,  numbers  of  castles  had 
sprung  up.  Tiiere  were  in  England  as  many  kings,  tyrants 
rathei-,  as  there  were  lords  of  castles;  each  had  the  power  of 
striking  his  own  coin,  and  of  exercising  like  a  king  sovereign 
jurisdiction  over  his  dependents.  And  as  every  one  sought  for 
himself  such  pre-eminence,  that  some  would  endure  no  superior, 
some  not  eveu  an  equal,  they  fought  amongst  themselves  witli 
deadly  hatred,  they  spoiled  the  fairest  regions  with  fire  and 
rapine,  and  in  the  country  which  had  been  once  most  fertile 
they  destroyed  almost  all  the  provision  of  bread.'  The'  lamen- 
tations of  the  Peterborough  chronicler  are  as  loud  and  as  distinct : 
'  All  became  forsworn  and  broke  their  allegiance  ;  for  every  ri  eh 
man  built  his  castles  and  defended  them  against  the  king,  and 
they  filled  the  land  with  castles.  They  greatly  oppressed  the 
wretched  people  by  making  them  work  at  these  castles,  and 
when  the  castles  were  finished  they  filled  them  with  devils  and 
evil  men.  Then  they  took  those  whom  they  suspected  to  have 
any  goods,  by  night  and  by  day,  seizing  both  men  and  women , 
and  they  put  them  in  prison  for  their  gold  and  silver,  anil 
tortured  them  with  pains  unspeakable.  .  .  .  Many  thousands  they 
exhausted  with  hunger.  .  .  .  And  this  state  of  things  lasted  the 
nineteen  years  that  Stephen  was  king,  and  ever  gi'ew  worse 
and  worse.  They  were  continually  levying  an  exaction  from 
the  towns,  which  they  called  tensei-ie,  and  when  the  miserable 
inhabitants  had  no  more  to  give,  then  plundered  they  and 
burned  all  the  towns,  so  that  thou  mightest  well  walk  a  whole 
day's  journey  nor  ever  shouldest  thou  find  a  man  seated  in  a 
town  or  its  lands  tilled John  of  Salisbuiy  compares  England 
during  this  reign  to  Jerusalem  when  besiegonl  by  Titus  ^. 

The  struggle,  unlike  most  of  those  civil  wars  which  have 

'  Chron.  Sax.  a.d.  1137  (^d-  Oiles). 

*  Job.  Salisb.  Polycr.  vi.  18.  Cf.  Ord.  Vit.  32,  41;  Hen.  Hunt, 
fol.  223  ;  Uilburt  I'^oliot,  ep.  79,  S.  T.  C.  v.  94. 
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devastated  England,  is  redeemed  by  scarcely  any  examples  of  Selfish 
loyalty  or  personal  heroism.  Even  the  fidelity  of  Robert  of  great  nobles. 
Gloucester  to  the  interests  of  his  sister  was  an  after-thought, 
and  resulted  in  no  small  degree  from  his  distrust  of  Stephen. 
The  patriotic  resistance  offered  by  the  men  of  Yorkshire  to 
the  Scottish  invasion  was  an  act  of  self-defence  against  here- 
ditary enemies,  rather  than  a  hearty  fulfilment  of  a  national 
duty.  Among  the  great  earls  there  is  not  one  whose  course 
can  be  certainly  affirmed  to  have  been  thoroughly  consistent. 
The  earl  of  Chester,  although,  whenever  he  prevailed  on  himself 
to  act,  he  took  part  against  Stephen,  fought  rather  on  his  own 
account  than  on  Matilda's ;  Geoffrey  de  Mandeville  accepted  the 
title  of  earl  of  Essex  from  both  parties  and  pillaged  both  sides  ; 
the  earl  of  Leicester,  a  mighty  man  in  Normandy  as  in  England, 
made  his  alliances  and  asserted  his  neutrality  as  he  pleased. 
His  brother,  the  count  of  Meulan,  whose  advice  had  led  Stephen 
to  attack  the  bishops,  condescended  to  avail  himself  of  the  same 

policy'.  The  action  of.  the  clergy  is  scarcely  more  justifiable.  The derfty 
...  ,  .  .         „  ,  .  „  .  ,      .      aim  at  arbi- 

Aimmg  at  the  position  or  an  arbitrator,  Henry  of  Winchester  tration. 
found  himself  arguing  on  each  side  alternately  instead  of  judging : 
and  his  position  was  such  as  to  prevent  Archbishop  Theobald, 
who  seems  to  have  held  consistently,  though  not  energetically, 
to  the  empress,  from  exercising  any  authority  over  his  brethren. 
The  decided  success  of  one  or  other  of  the  competitors  for  the 
crown  might  have  justified  the  clergy  in  either  adhesion  or 
resistance;  but  this  was  wanting^;  no  one  cared  enough  for 
either  Stephen  or  Matilda  to  declare  the  indefeasible  riglit  of 
either  crowned  king  or  legitimate  succession.  The  citizens  of  Attitude  oi 
London,  although  from  inclination  they  probably  would  have 
supported  Kteplicn,  were  obliged  to  receive  tlie  emj)ress  and 
offer  for  a  short  time  a  politic  submission  ^. 

The  difficulties  of  the  case  seemed  to  admit  of  no  decision 
save  that  of  military  success  ;  and  this  neither  party  was  strong 
enough  to  achieve.    Stephen,  ))y  destroying  the  government 

'  Onl.  Vit.  xii.  44. 

'  (lOHta  Sti!|ihaiii,        (j8,  99. 

'  W.  MahnuHb.  H'lMt.  Nov.  iii.  %  28  ;  (ieBta  Stephaiii,  jip.  76,  77;  Men. 
Hunt.  fol.  335. 
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Weakness  of  machinery,  had  deprived  himself  of  the  power  of  raising  a  na- 
jK-titois.      tional  force  ;  and  the  mercenaries  whom  his  heroic  wife  collected 
on  the  continent  alienated  the  people  whom  it  was  his  policy  to 
conciliate.    The  party  of  the  empress,  on  the  other  hand,  was 
mainly  supported  by  the  counties  in  which  the  personal  in- 
fluence of  her  brother  was  strong,  and  by  the  adventurers  whom 
Matilda      she  could  win  to  her  side  by  promises.    In  vain  did  she  go 
sovereign     through  the  process  of  election  as  lady  of  England,  hold  her 
^4".'         courts,  and  issue  her  charters  in  royal  form  ;   she  had  not 
learned  wisdom  or  conciliation,  and  threw  away  her  opportu- 
nities as  lavishly  as  did  her  rival. 

Incidental  This  wearisome  story  of  tergiversation  and  selfish  intriffues, 
importance  .  o  ' 

^feri'id  although  it  scarcely  concerns  constitutional  histoiy  directly,  has 
a  most  important  bearing  indirectly  upon  it,  as  showing  the 
evils  from  which  the  nation  escaped.  It  was  the  period  at 
which  for  once  the  feudal  principle  got  its  own  way  in  Eng- 
land ;  it  proved  the  wisdom  of  the  Conqueror  and  his  sons  in 
repressing  that  principle,  and  it  forced  on  the  nation  and  its 
rulers  those  reforms  by  which  in  the  succeeding  reign  the  re- 
currence of  such  a  result  was  made  impossible, 
subsides'"  '^^'^  storm  of  party  warfare,  as  William  of  Newburgh  stated, 
subsided  gradually.  The  changes  in  the  popedom  put  an  end 
to  the  legation  of  Bishop  Henry  ^ ;  the  death  of  Earl  Robert  re- 
moved the  main  stay  of  the  strength  of  tlie  empress  ^,  and  the 
second  generation  of  combatants  came  into  the  first  ranks  with 
somewhat  freer  hands.  The  exhaustion  ot  both  sides  gave  a 
breathing  time,  although  it  was  incompetent  to  restore  the 
national  strength  or  unity.  The  clergy  recovered  their  influence 
first,  and  compelled  the  king  to  guarantee  as  far  as  he  could 
their  personal  safety  :  a  series  of  ecclesiastical  disputes  followed, 

'  The  legation  of  Henry  of  Winchester  was  granted  by  Innocent  IJ. 
wlio  died  iu  1143.  Celestine  II,  who  succeeded  iiini,  was  hostile  to  Stc- 
))hen,  and  Luciu.s  II,  who  followed  in  1 144,  although  friendly  to  the  bisliop, 
(lid  not  renew  his  commission.  Eugenius  HI,  wlio  acted  under  the  advice 
of  S.  IJernanl  and  was  gent  rally  opjxised  to  St(;iihen,  gave  the  legation  to 
Archbishop  Theobald  in  or  l)i'f()re  tlie  year  II50. 

"  Earl  Kobert  died  in  1147;  Ann.  Tlieokesb:  Miles  of  Hereford  at 
Christmas,  1 143;  J.  lie.\hani :  GeoHrey  de  Maudeville  in  1144;  H.  Hunt, 
fol.  224. 
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wliich  diverted  the  attention  of  the  bishops  from  general  politics,  Close  of  the 

^  '  struggle, 

and  threw  the  king  and  his  brother  again  more  heartily  to- 
gether'. In  A.D.  1 147  the  preaching  of  the  Crusade  withdrew 
from  England  many  of  the  adventurous  spirits  who  had  been 
disciplined  for  rapine  by  the  late  events*.  In  a.d.  1149  Henry  Rise  of 
of  Anjou,  the  son  of  the  empress,  to  whom  in  his  grandfathei-'s 
time  the  oath  of  fealty  had  been  taken  in  England  and  in  Nor- 
mandy, was  knighted  by  the  king  of  Scots  ^,  and  a  gathering  of 
the  barons  of  Western  England,  in  which  the  supporters  of  the 
empress  were  chiefly  found,  threatened  a  renewal  of  hostilities. 
But  several  years  elapsed  before  Henry  saw  his  opportunity. 
Having  by  his  father's  death  gained  a  firm  standing-ground  in 
France,  he  added,  by  his  politic  marriage,  the  county  of  Poictou 
and  the  duchy  of  Guienne  to  Anjou  and  Normandy*.  An  at- 
tempt made  by  Stephen,  with  the  aid  of  Lewis  VII,  to  seize  the 
latter  territory,  was  the  first  note  of  the  renewed  struggle.    In  The  bishops 

refuse  to 

A.D.  1 1 52*  Stephen  proposed  to  the  assembled  bishops  that  his  accept 
son  Eustace  should  be  associated  with  him  in  the  kingdom.    The  kiug. 
j)relates,  under  the  influence  of  Theobald,  refused,  and  suffered 
forfeiture,  which  howevei",  with  his  usual  irresolution,  Stephen 
soon  after  recalled.    In  the  following  year  Henry  came  to  Eng-  Henry  takes 
land  and  raised  a  native  army^ ;  and  the  horrors  of  active  warfare  nmnci 
were  repea,ted  :  not  however  on  so  large  a  scale  as  before,  for 
Stei)hen  was  con.«cious  of  his  weakness,  and  Hemy  was  now,  as 
ever,  economical  of  human  life.    A  decisive  l)attle  accordingly 
yAs  avoided ;  and  when  on  one  occasion  the  two  rivals  stood  face 
to  face,  the  great  nobles  intervened  and  compelled  them  to  make 
a  truce.    Henry  of  Huntingdon,  in  describing  the  attitude  of 
'  Hen.  Hunt.  fol.  225. 

'  See  \l.  (Je  Monte  (Bouquet,  xiii.  391) ;   Osbern,  De  expugnatione 
LyxbonciiHi,  in  tlie  Memnrials  of  Rich.iril  I,  vol.  i.  pp.  cxliv.  aq. 

'  Hen.  Hunt.  fol.  226;  J.  Hexhiiin  (ed.  Kaiiie),  p.  159. 

*  (Jeoffrey  of  Anjou  g:ive  up  Normandy  to  Henry,  and  Lewis  received 
his  homage  for  it  in  the  summer  of  1 151  ;  Geoffrey  died  soon  after,  llie 
divorce  of  Lewis  and  Eleanor  took  place  in  March  1 152,  and  the  marriage 
of  Henry  in  May  following.    R.  de  Monte  (Bouquet,  xiii.  292). 

"  Hen.  Hunt.  fol.  226;  (Jervase,  e.  1371. 

He  crosKed  over  to  Kngland  within  the  octave  of  the  Epiphany,  I153. 
K.  de  Monte.  '  Ne  tamen  hoe  [his  success  against  Stephen  nt  Crowmarsh] 
alienigen.ie  ascribant  viribus  suis,  nostro  praecipue  niilito  iiitebatur.'  J  oh. 
Saiisb.  Polycr.  vi.  18. 
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the  baronage  on  this  occasion,  shows  how  clearly  he  understood 
Mediation  of  the  real  objects  of  that  body.  '  Then  arose  the  barons,  or  rather 
aions.  ^j^^  betrayers,  of  England,  treating  of  concord,  although  they 
loved  nothing  better  than  discord :  but  they  would  not  join 
battle,  for  they  desired  to  exalt  neither  of  the  two,  lest  if  the 
one  were  overcome,  the  other  should  be  free  to  govein  them  : 
they  knew  that  so  long  as  one  was  in  awe  of  the  other  he  could 
exercise  no  royal  authority  upon  them  The  death  however 
of  Eustace  reduced  Stephen's  stake  in  the  struggle  ^.  The  arch- 
bishop and  bishop  Henry,  moved  at  last  by  the  distress  of  the 
country,  and  strengthened  by  the  sujiport  of  the  pope,  made 
a  resolute  effort  fen-  conciliation,  and  after  some  preliminary 
meetings  a  peace  was  made  at  Wallingford  and  coini)leted  at 
Westminster^,  in  which  the  national  claims  for  good  govern- 
ment were  strongly  insisted  upon,  and  an  elaborate  plan  of 
reform  was  drawn  up.  The  result  was  stated  in  the  form  of 
a  treaty  to  settle  the  succession.  Each  of  the  parties  had  some- 
thing to  surrender  and  each  something  to  secure.  Heurj^  gave 
up  the  present  possession  of  the  thi'one  in  consideration  of  the 
right  of  succession  ;  Stephen,  who  had  other  children  besides 
Eustace,  gave  up  their  title  to  the  crown  to  secure  to  them  the 
continental  estates  which  he  had  possessed  before  his  unlucky 
promotion.  He  adopted  Henry  as  his  heir  of  the  kingdom  of 
England,  and  Henry  did  homage  and  swore  fealty :  and  the 
nobles  on  Ijoth  sides  followed,  doing  homage  and  sweai'ing 
fealty  to  both  princes.  The  rights  of  Stepiien's  son  William 
were  guaranteed,  and  a  large  augmentation  of  property  promised 


Peace  of 
Wallingford 
and  West- 
minster. 


Succession 
secured  to 
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'  H.  Hunt.  fol.  227  ;  Gervase,  1373. 

*  Eustaci-  (lied  in  August,  1153.    Gervase,  c.  1374;  ^  '^^  Monte. 

'  Neiiotiations  began  at  Wallingford  before  the  death  of  Eustace 
(Hen.  Hunt.  fol.  127,  Gervase,  1374),  in  conse(iueiice  of  the  attitude  of  tiie 
barons;  ]l.  de  Monte  gives  Nov.  6  as  the  date  of  the  agreement  ;  towards 
the  end  of  November  the  king  and  Henry  met  at  Winchester;  Stephen 
adopted  Henry  as  his  son,  and  both  proceeded  to  London,  where  the 
Westminster  treaty  was  promulgated,  before  t'hristmas.  On  the  13th  of 
January,  1154,  Henry,  at  O.xford,  received  the  fealty  of  tlio  barons  :  tliere 
was  a  conference  at  Dunstable  booti  after  on  the  i|Ui  stion  of  destroying 
the  ca.stlrs.  Thence  they  went  into  Kent,  where  Henry,  discovering  a  plot 
against  his  life,  h^ft  Stephen,  and  returned  by  way  of  London  to  Normandy, 
during  Lent.    Hen.  Hunt.  fol.  228;  Gervase,  cc.  1373-1375. 
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him  :  all  the  kinsmen  of  the  royal  family  and  the  clergy  were 
also  bound  to  the  agreement.  Two  significant  clauses  complete 
the  act.  '  In  the  business  of  the  kingdom,'  the  king  says,  '  I  will 
work  by  the  counsel  of  the  duke;  but  in  the  whole  realm  of 
England,  as  well  in  the  duke's  part  as  my  own,  I  will  exercise 
royal  justice 

116.    The  scheme  of  reform,  which  was  drawn  up  at  Walling-  The  scheme 

^  1       °f  reform. 

ford  has  not  been  preserved  in  the  form  of  a  document,  but 
may  be  extracted  from  the  somewhat  rhetorical  accounts  of 
the  contemporary  historians.  The  statement  made  by  Roger 
Hoveden^,  that  Henry,  in  order  to  enforce  the  necessary 
measures,  undertook  the  office  of  justiciar,  is  perhaps  an  ex- 
aggeration, although  he  distinctly  claimed  that  they  should  be 
caiTied  out  as  a  part  of  the  pacification  * :  and,  when  he  him- 
self became  king,  he  seems  to  have  looked  on  them  as  furnishing 
him  with  a  programme  of  the  restoration  of  order.  They  are 
stated  as  follows.  ( i )  The  royal  riglits,  which  had  everywhere 
been  usui-ped  by  the  barons,  are  to  be  resumed  by  the  king. 
(2)  The  estates  which  had  been  seized  by  intruders  are  to  re- 
turn to  the  lawful  owners  who  had  enjoyed  them  in  King  Henry's 
days.     (3)  The  adulterine  or  unlicenced  castles'',  by  whom- 

'  Foedera,  i.  18  :  from  the  Red  Book  of  the  Exchequer.    See  also  Will. 
Newb.  lib.  i.  cap.  30. 

'  Matt.  Paris  (ed.  Wats),  p.  86. 

'  '  Rex  vero  constituit  ducem  justitiarium  Angliae  8ub  ipso  et  omnia 
regni  nofjotia  per  eum  terminabautur.'  Hoveden,  i.  212.  This  is  one  of 
the  ailditions  made  by  Hoveden  to  the  earlier  materials  wliich  he  wa.s 
uning;  it  has  no  contemporaneous  autiiority,  and  is  extremely  unlikely  to 
be  true.  Even  if  it  were  true,  Henry  stayed  in  England  too  short  a  time 
after  the  pacificaticm  to  exercise  any  direct  authority.  John  of  Hexham 
however  says  that  it  was  one  part  of  the  agreement  '  quod  Htnricus  dux 
negotia  regni  disponeret' ;  ed.  Raine,  p.  170. 

*  Hen.  Hunt.  fol.  228.  This  wa«  at  Dun«t.ible  early  in  1154:  '  Disi)li- 
cebat  enim  duci,  quod  castella  post  mortem  Henrici  regis  in  pessimos  usus 
circumquaxjue  constructa  non  dinierentur,  sicut  confirmatuni  et  sancitum 
fuerat  inter  eos  in  cimcordiae  firmissimo  foedere.  .  .  .  (Juibusdam  tanii  ii 
suorum  ciistellis  regis  dementia  vel  versutia  jtarcens,  pacti  communioneni 
debilitare  vidcbatur.  Dux  igitur  super  hoc  regem  angarians,  repulsam 
qui<lem  passus  est.'  H)id. 

^  Robert  de  M(mte  gives  375  as  tin:  numltor ;  Roucpiet,  xiii.  296.  On 
this  point  .John  of  Hexliam  furnislies  further  contoni|>orary  evidence:  : 
'  Continuo  exiit  cdictum  ,ab  eis  per  omnes  provincias  violentias  conipriiiii, 
direptiones  interdici,  inilites  couductitios  et  sagittarios  e.vterarum  nalioiium 
a  regno  ejici,  munitioneuque  (jua.s  ([uisquu  in  sua  posscsaioue  post  mortem 
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The  scheme  soever  erected  during  the  present  reign,  to  the  number  of  eleven 
arransed  hundred  and  fifteen  are  to  be  destroyed.  (4)  The  king  is  to 
Stephen  and  re-stock  the  desolate  countiy,  employ  the  husbandmen,  and  as  far 
Henry.  possible  restore  agriculture  and  replace  the  flocks  and  herds 

in  the  impoverished  pastures.  (5)  The  clergy  are  to  have  their 
peace,  and  not  to  be  unduly  taxed.  (6)  The  jurisdiction  of  the 
sheriffs  is  to  be  revived,  and  men  are  to  be  placed  in  the  office 
who  will  not  make  it  a  means  of  gratifying  private  friendship  or 
hatred,  but  will  exercise  due  severity  and  will  give  every  man 
his  own  :  thieves  and  robbers  are  to  be  hanged.  (7)  The  armed 
forces  are  to  be  disbanded  and  provided  for :  '  the  knights  are 
to  turn  theii'  swords  into  ploughshares  and  their  spears  into 
pruning-hooks ;'  the  Flemings  are  to  be  relegated  to  their  work- 
shops, there  to  labour  for  their  lords,  mstead  of  exacting  labour 
as  lords  from  the  English.  The  general  security  is  to  be  main- 
tained, commerce  to  be  encouraged,  and  a  uniform  coinage  to  be 
struck  ^.    This  very  comprehensive  project  throws  great  light  on 

Heni'ici  regis  construxerat  dirui.  Justitia  ergo  et  pax  ubique  in  regno 
revocata  est.'    Ed.  Raine,  p.  171. 

'  The  following  is  the  statement  of  Ralph  de  Diceto,  cc.  527,  528  : 
'  Ducem  siquidem  Norinannorum  rex  in  filium  arrogavit ;  ei  et  in  eum  jus 
suum  transtulit  et  potestatem,  sibi  quoad  vixerit  regiae  dignitatis  solaui 
iinaginem  reservavit.  Et  si  projiheticum  illud  attenderis,  jam  se  induit 
genitore,  jam  ducem  arrogavit  in  filium.  In  participem  rsiini,  et  post- 
moduiii  successorem,  universi  ducem  recipient.  In  rege  ducem,  in  duce 
regem  sinauli  venerabuntur.  Et  ut  regem  Stephanum  nunc  regem  intel- 
ligas,  antiqua  regni  pirivilegia  restaurare  proponit.  Hegalia  passim  a  pro- 
ceribus  usurpata  recipiet,  munitiones  suis  fund.itae  temporibus  dirucntur, 
quarum  nuinerus  usque  ad  undecies  centum  quindeciin  exorevit.  Ut  autem 
ad  minora  recuiras,  praediis  assignabit  colonos,  insuiarios  aedificiis,  nemo- 
rihus  saltuarios,  feris  ditabit  indaginea,  ovibus  decorabit  montana,  pascua 
replebit  armcntis.  Clerus  nunc  demum  dominabitur,  pacis  tranqiiillitatom 
indicet,  muticribiis  sordidis  non  gravabitur,  ab  extniordinariis  vacationcm 
habebit.  Defensivae  locoriim,  seu  viceconiites,  locis  sfatuentur  statntis  : 
non  in  votum  exeroendae  cupiditatis  abibuiit,  non  quonquain  ex  odio  por- 
sequentnr.  Non  gratificabuntur  amicis,  non  indulgentiis  crimina  sublevn- 
bunt,  .suum  cui(iue  reservabunt  ex  integro.  Metu  poenirum  noiinullos 
afficient,  praemioruin  exhortatione  phirimos  excitabunt  :  fuies  terrel)untiir 
in  fiirca  ;  praodones  sententia  capitali  plectentur;  ndlites  cali.ati  gladios 
8UO8  in  u^um  voiiieri.s  liyonisque  convertent.  A  castris  ad  aratra,  a  tento- 
riis  ad  ergasteria  Flandrensium  jdurinii  revocabuntur,  ct  quas  nostratibus 
operas  indixcrunt,  dimiinis  suis  ex  necessitate  persolvent.  Quid  miiltis  ? 
Ab  excubiis  faligati  a  coininuni  laotitia  rcspirabunt  :  innocins  et  quieta 
rusticitas  otio  releval)itur  ;  ni  gotiatores  commerciorum  vicissitudo  locuple- 
tabit.  Forma  ])ublica  pcrcussa  eadem  in  regno  Celebris  erit  ul)ique  moneta.' 
The  j)ropliecy  of  Merlin  referred  to  is  '  Nocebit  possidenti  ex  iwpiis  pietus. 
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the  past  as  well  as  on  the  future,  and  it  is  extremely  unfortunate 
that  the  exact  means  by  which  it  was  to  be  carried  into  execution 
are  not  recorded.     It  seems  to  have  been  too  much  for  Stephen,  Stephen 
whose  spirit  was  now  broken  ;  and  Henry,  in  a  meeting  at  Dun-  reforms, 
stable  before  he  left  England,  had  to  urge  the  king  strongly  to 
do  his  duty.    The  last  year  of  the  reign  was  accordingly  devoted 
to  the  undoing  of  the  work  that  seventeen  years  of  war  and 
anarchy  had  done.    Stephen  had  very  incompletely  performed  He  dies, 
his  task  when  he  died  in  October  1154,  leaving  the  throne,  for 
the  first  time  since  the  Conquest  without  a  competitor,  to  the 
great  sovereign  who  succeeded  him. 

The  reign  of  Stephen  is  one  of  the  most  important  in  our  constitu- 
whole  hi.story,  as  exemplifying  the  working  of  causes  and  prin-  poi'tanre  of 
ci pies  which  had  no  other  opportunity  of  exhibiting  their  real  refgi'ir" 
tendencies.  It  was  a  period  of  unprecedented  general  misery, 
and  a  most  potent  lesson  for  later  times  and  foreign  countries. 
The  moral  and  social  results  of  it  are  indeed  more  distinctly 
traceable  under  Henry  II,  but  there  can  be  little  doubt  that 
even  before  the  king's  death  it  had  had  the  effect  of  creating 
a  feeling  of  national  unity  among  Normans  and  English,  as  well 
as  an  intense  longing  for  peace.  The  comparative  rarity  of 
notices  touching  the  social  life  of  the  period,  in  the  historical 
memorials  of  the  reign,  render  it  difficult  to  form  any  minute 
conclusions  on  the  material  growth  of  the  nation.  But  that  it 
was  a  period  of  great  social  change  there  can  be  no  question, 
when  we  compare  the  reign  that  followed  it  with  the  three 
reigns  that  preceded  it.  Some  part  of  the  result  is  of  course 
owing  to  the  e(|ual  government  and  lasting  ])cace  of  the  reign  of 
Henry  I :  but  it  would  be  to  disregard  the  consistent  lessons 
of  all  history,  if  we  were  to  suppose  that  the  terrible  discipline 
of  anarchy,  prolonged  for  nearly  twenty  years,  during  which, 

donee  sese  gcnitore  iii'luerit.'  Geoff.  Mon.  vii.  3.  The  teniiH  of  the  agree- 
ment are  thus  given  by  Robert  <le  Monte  :  '  (Juod  thix  post  niorteni  regis, 
HI  eurn  siiperviveret,  pacifice  et  abs(|ue  contr.-ulietione  re};niini  li.ahoret  ; 
juratuin  est  etiain  rpiod  possessioiies  (piae  clireptae  erant  ab  invasoribus  ad 
antiipios  et  Icgitiiiios  posscssores  revocarentiir,  <nioriiiii  fucrant  tcinjioro 
Henriei  optinii  regis.  I)o  castcllis  etiani  cpiae  post  iiiortciii  praedieti  regis 
facta  fucrant,  ut  cverterentur,  ipiorum  niultitudo  ad  CCCLXXV.  suioniain 
excreverat.'    Bouquet,  xiii.  296. 
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the  pressure  of  the  legal  government  being  removed,  opportunity 
was  given  for  every  sort  of  development  and  combination,  had 
no  effect  in  opening  the  eyes  of  men  in  general  to  the  sources  of 
their  strength  and  the  causes  of  their  weakness.  Although  the 
annalists  tell  mainly  of  the  feudal  usurpations  and  oppressions, 
there  are  not  wanting  indications  that  in  the  town  populations, 
where  feudal  rule  was  exercised  under  more  restriction  and 
with  less  impunity,  an  important  advance  towards  liberty  re- 
sulted from  the  abeyance  of  government ;  or  at  least  that  the 
municipal  unity  was  able  so  far  to  hold  its  own  as  to  prevent 
disintegration  in  one  of  the  rising  elements  of  society.  But 
this  is  an  inference  from  later  events  rather  than  a  distinctly 
recorded  fact  of  the  reign. 

The  Norman  period  closes  with  the  accession  of  Henry  II, 
whose  statesmanlike  activity,  whose  power  of  combining  and 
adapting  that  which  was  useful  in  the  old  systems  of  govera- 
ment  with  that  which  was  desirable  and  necessary  under  the 
new,  gives  to  the  policy  which  he  initiated  in  England  almost 
the  character  of  a  new  creation. 


CHAPTER  XI. 


ADMINISTEATIOX  DURING  THE  NOKMAN  PERIOD. 

117.  New  character  of  the  constitution. — 118.  The  king. — 119.  The  royal 

household. — 120.  The  justiciar  121.  The  chancellor. — 122.  The  great 

officers. — 123.  The  national  council. — 124.  Earls,  barons,  and  knights. 
— 125.  Legislative,  judicial,  and  other  business  of  the  courts. — 126.  The 
Exchequer. — 127.  The  Curia  Regis. — 128.  The  popular  courts. — 129.  The 
Manor  and  Honour. — 130.  Royal  demesne  and  forests. — 131.  The 
boroughs. — 132.  The  labourer. — 133.  The  army. — 134.  Innovation  or 
development. 

117.  The  reigns  of  the  Conquci-or  and  his  three  successors,  Now  clm- 

,.,        ,  .....  I'll  •    ^  rafter  of  the 

besides  the  political  interest  which  they  possess  as  the  period  constitution 
of  the  trial  and  failure  of  feudality,  have  another  distinct  mark  times, 
in  English  history,  partly  it  is  true  resulting  from  the  former. 
The  Norman  period,  as  we  may  call  it,  was  the  epoch  of  the 
growth  of  a  new  administrative  system,  having  the  source  of  its 
strength  in  the  royal  power.  The  constitution  of  this  system 
distingui.shes  it  from  that  of  earlier  and  later  times.  In  the 
earlier  history,  constitutional  life  seems  to  show  itself  first  in 
the  lower  ranges  of  society,  and  to  rise  by  slow  degrees  and 
unequal  impulses  towards  the  higher ;  in  the  later  history,  the 
e(juilibrium  of  the  governmental  system  is  maintained  by 
regulating  the  balance  between  j)<)])u]ar  liberty  and  admini- 
.strative  pressure.  The  foundation  of  the  administrative  system 
marks  the  period  that  inteiTenes  :  and  this  foundation  was  the 
work  of  these  four  reigns.  In  attempting  a  sketch  of  the 
inacliiiKTy  wliich  was  created  or  developed  for  making  good 
the  hold  of  the  king  upon  the  nation,  we  must  a(loi)t  a  did'erent 
arrangement  from  that  under  which  tlie  Anglo-Saxon  polity 
was  examined  in  a  former  cliapter  ;  and  beginning  with  the 
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Plan  of  the  person  and  office  of  the  king,  descend  gradually  to  the  con- 
chapter,  sideration  of  the  powers  of  the  individual  subject  and  the  lowest 
form  of  collective  organisation.  For,  under  the  new  system, 
it  is  from  the  jiersou,  the  household,  the  court,  and  the  council, 
of  the  king  that  all  constitutional  power  radiates ;  and  in  very 
many  respects  both  the  machinery  and  the  terminology  of 
government  bear,  down  to  the  present  day,  marks  of  their 
origin  in  the  domestic  service  of  the  jialace. 
Character  of  118.  The  Norman  idea  of  royalty  was  very  comprehen- 
the  Norman  sive ;  it  practically  combined  all  the  powers  of  the  national 
sovereignty,  as  they  had  been  exercised  by  Edgar  and  Canute, 
with  those  of  the  feudal  theory  of  monarchy,  which  was  ex- 
emplified at  the  time  in  France  and  tlie  Empire ;  and  it  dis- 
carded the  limitations  which  had  been  placed  on  either  system, 
in  England  by  the  constitutional  action  of  the  witan,  and  on 
the  Continent  by  the  usurpations  or  extorted  immunities  of  the 
feudatories.  The  king  is  accordingly  both  the  chosen  head  of 
the  nation  and  the  lord  paramoimt  of  the  whole  of  the  land :  he 
is  the  source  of  justice  and  the  ultimate  resource  in  appeal  for 
such  equity  as  he  is  pleased  to  dispense ;  the  supreme  judge 
of  his  own  necessities  and  of  the  method  to  be  taken  to  supply 
them.  He  is  in  fact  despotic,  for  there  is  no  force  that  can 
constitutionally  control  him,  or  force  him  to  observe  the  con- 
ditions to  which,  for  his  own  security,  or  for  the  regular 
despatch  of  business,  he  may  have  been  pleased  to  pledge 

Important  himself.  If  the  descendants  of  the  Conqueror  had  succeeded 
result  of  the  ,       r  •  i  • 

irreirularity  one  another  by  the  ordinary  rule  of  inheritance,  there  can  be 


111  succes- 


sion, no  doubt  but  that  the  forms  as  well  as  the  reality  of  ancient 

liberty  would  have  perished.  Owing  to  the  necessity  however 
under  which  each  of  them  lay,  of  making  for  himself  a  title  in 
default  of  hereditary  right,  the  ancient  framework  was  not  set 
aside  ;  and  perfunctory  us  to  a  gi-eat  extent  the  forms  of  election 
and  coronation  were,  they  did  not  lose  such  real  importance 
as  they  had  possessed  earlier,  but  furnished  an  important  ac- 
knowledgment of  the  rights  of  tlie  nation,  as  well  as  a  recognition 
of  the  duties  of  the  king. 

The  crown  then  continues  to  be  elective  :  the  form  of  corona- 
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tion  is  duly  perfoimed  :  the  oath  of  good  government  is  taken,  ^jj^^^wn  and 
and  the  promises  of  the  oath  are  exemplified  in  the  form  of 
charters.  Of  these  chaiiers  only  those  of  Henry  I  and  Stephen 
are  preserved ;  the  document  called  the  charter  of  William  the 
Conqueror  being  a  fabrication  of  the  thirteenth  or  fourteenth 
centurj',  composed  of  several  fragments  of  his  legislation  thrown 
together  in  the  traditional  form.  The  recognition  of  the  king 
by  the  people  was  effected  by  the  formal  acceptance  at  the  coro- 
nation of  the  person  whom  the  national  council  had  elected,  by 
the  acts  of  homage  and  fealty  performed  by  the  tenants-in-chief, 
and  by  the  general  oath  of  allegiance  imposed  upon  the  whole 
people,  and  taken  by  every  freeman  once  at  least  in  his  life. 

Tlie  theory  that  by  a  reversal  of  these  processes,  tliat  by  re-  Right  of 

•    •        r  1  1       1     1     ■      p  1     <.    11     •  deposition, 

nunciation  oi  homage,  by  absolution  from  the  oath  of  allegiance, 

and  by  a  declaration  that  the  rights  conferred  by  consecration 
had  been  forfeited,  the  perf^on  so  chosen  could  be  set  aside,  was, 
owing  to  the  existence  of  competition  for  the  throne,  kept  promi- 
nently before  the  eyes  of  the  people  ;  and  in  the  speech  of  Henry 
of  Winchester,  proposing  the  election  of  the  Empress  Matilda,  it 
is  explicitly  stated The  captivity  of  Stephen  is  alleged  as  a 
sentence  of  the  j  udgment  of  God,  not  less  convincing  than  the  legal 

result  of  trial  by  battle  :  on  this,  as  the  summarv  decision  of  the  Arpmment 

'  ^  for  t  he 

Almighty,  the  vacancy  of  the  throne  is  made  to  depend,  but  the  ^J'^^j^j'j" 
neglect  of  the  solemn  promises  of  good  government  is  forcibly 
dwelt  upon  as  the  justification  of  that  decision.  The  oath  of 
allegiance  taken  to  Steplien  is  not  mentioned,  because  the 
previous  oath  taken  to  Matilda  in  her  father's  reign  is  specially 
insisted  on.  This  declaration,  altliough  like  tlic  cliarters  them- 
selves it  was  meant  to  serve  a  temporary  purpose,  stands 
on  record  as  an  important  statement  of  principle :  it  was 
met  by  Stephen's  friends  not  by  count(!r  allegations,  but  by 
intercessions :  neither  his  misconduct  nor  the  legality  of  his 
punishment  is  formally  denied.  Yet  against  this  significant 
circumstance  must  be  set  the  fact  that  no  attempt  was  made 
to  crown  tlie  empress  ;  the  legate  himself  simply  proposes  that 
she  should  be  elected  lady  of  England  and  Normandy.  It  is 
'  Will.  Malmesb.  HIbI.  Nov.  iii.  §  44. 
Z  2 
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Matilda 
never 
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inheritance. 
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the  suc(!(!s- 


just  possible  that  the  consecration  which  she  had  once  received 
as  empress  *  might  be  regarded  as  superseding  the  necessity  of 
a  new  ceremony  of  the  kind ;  but  it  is  far  more  likely  that,  so 
long  as  Stephen  was  alive  and  not  formally  degraded,  the  right 
conferred  on  him  by  coronation  was  regarded  as  so  far  inde- 
feasible that  no  one  else  could  be  allowed  to  share  it. 

But  whilst  the  elective  principle  was  maintained  in  its  fulness 
where  it  was  necessary  or  possible  to  maintain  it,  it  is  quite 
certain  that  the  right  of  inheritance,  and  inheritance  by  primo- 
geniture, was  recognised  as  co-ordinate.  The  dying  orders  of 
the  Conqueror  were  so  worded  as  neither  to  deny  the  elective 
right  of  the  English  nation,  nor  to  annul  the  inchoate  claims  of 
his  eldest  son,  even  when  he  intended  to  evade  botli^.  The 
arrangement  made  by  William  Rufus  and  Duke  Robert  at  Caen 
in  A.D.  1091,  that  each  should  be  heir  to  the  other  in  case  of 
his  dying  childless  ^,  proves  that  something  more  was  involved 
than  the  ancient  principle  of  the  eligibility  of  all  the  members 
of  the  royal  house  ;  that  a  power  of  disposing  of  the  crown 
was  supposed  to  reside  in  its  wearer,  and  that  the  inheritance 
of  England  was  not  materially  distinguished  from  that  of 
Normandy.  True,  the  recognition  of  the  duke  of  Normandy 
by  his  barons  was  in  a  manner  analogous  to  that  of  the  king 
of  England  by  his  witan ;  but  in  Normandy  the  right  of  here- 
ditary succession  was  established  by  the  precedents  of  many 
generations^.  The  measures  taken  by  Henry  I  for  securing  the 
crown  to  his  own  children,  whilst  they  prove  the  acceptance 
of  the  hereditary  principle,  prove  also  the  importance  of 
strengthening  it  by  the  recognition  of  the  elective  theory.  He 
did  not  go  so  far  as  his  contemporaries  in  France  and  the 


'  Flor.  Wig.  A.D.  1 1 14. 

'  '  Ncmineni  Angliciregni  constituo  heredem,  .sed  aeterno  Conditori  Cujus 
sum  et  in  Cujus  nianu  sunt  omnia  illud  commendo  :  non  enim  tantum 
decuH  hereditario  jure  possedi.'    Ord.  Vit.  vii.  15. 

'  Flor.  Wig.  A.n.  1091. 

'  William  of  .luniirges  particularly  mentions  the  process  by  which  the 
Norman  dukes  before  their  death  ])rocured  the  acceptance  of  their  suc- 
cessors :  lib.  ii.  c.  22;  iv.  20.  '  Mouui  est  milii  ilium  subro'jf.-irc,  vcstrum 
est  illi  fideui  servarc,"  are  the  words  addressed  by  Hollo  to  his  lords  ou  his 
death-b(;d. 
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Empire,  and  actually  obtain  the  formal  election  and  coronation 

of  his  heir;  but  in  A.D.  1 116,  in  a  great  council  at  Salisbury, 

homage  was  done  and  oaths  of  fealty  taken  to  his  son  William ' ; 

in  A.D.  1 126,  at  London,  the  whole  council  of  the  kingdom  Oaths  three 
.  1      1  1    1  •       •  I  11-1     times  taken 

swore  that  if  tiie  king  should  die  without  a  male  heir  tlie  to  the 

empress  should  be  maintained  in  possession  of  the  realm  of  ^' 

England'^;  a  similar  oath,  in  a.d.  1131,  was  taken  at  North- 

hamjjton  ^ ;  and  after  the  birth  of  Henry  II,  which  occurred  in 

A.D.  1 133,  we  are  expressly  told  by  Roger  of  Hoveden  that 

the  prelates,  earls,  and  barons  of  the  whole  of  the  king's 

dominions  swore  fealty  to  the  empress  and  her  little  son  whom 

he  appointed  to  be  king  after  him      In  like  manner,  in  a.d. 

1 152,  Stephen  demanded  the  recognition  of  Eustace  as  his  heir, 

and  even  went  so  far,  no  doubt  under  pressure  applied  by 

Lewis  VII,  as  to  insist  that  he  should  be  anointed  and  crowned  ^ 

He  was  indeed  defeated,  as  we  have  seen,  by  the  resolution  of  Stephen  fails 

fr<>T-i  •         •  ^  •       r       ^  secure 

the  bishops,  but  Constance,  the  wife  of  Eustace,  is  said  in  after  the  ci-own 

.  .  II-  ^^'^  Eusta<'<'. 

days  to  have  borne  the  title  of  queen " ;  and  the  importance 

which  was  attached  to  the  adoption  of  Henry  II  by  Stephen, 

under  the  treaty  of  Wallingford,  shows  that  the  rule  commonly 

adopted  in  the  descent  of  fiefs  was  becoming  the  accepted  theory 

of  succession  in  the  case  of  the  crown  also. 

The  importance  attaching  to  the  position  of  the  queen  is  not  The  queen, 
a  novelty  of  tlie  Norman  period  ;  the  history  of  Eadburga,  the 
treacherous  wife  of  Brihtric had  given  it  a  peculiar  interest 

'  Flor.  Wig.  A.n.  11 16. 

'  ('ont.  Flor.  Wig.  a.d.  1126  ;  Will.  Malmesb.  Hist.  Nov.  i.  §  2. 
'  Will.    Malniesi).   Hist.  Nov.  i.  §  6  :    '  PriMcain  fidem  apud  eos  qvii 
dederant  novavit,  al)  liin  (|ui  non  dedorant  acccpit.' 

*  Hoveden,  i.  187  ;  '  Fecit  archiopi.scopos  et  comites  et  barones  totius 
suae  doMiinationis  jiirare  fulelitates  Matildi  iniiJeratriei  filiae  suae,  et 
Henrico  filio  ejus  adhuc  niiiiimo,  et  constituit  eum  re^'eni  post  se.' 

*  Hen.  Hunt.  fol.  227  ;  (ierv.  cc'.  i.?73-i.?75.    !^ee  al)ove,  p.  331. 

*  Art  de  V<!rifier  les  Dates,  ix.  385.  The  only  evidence  that  I  can  find 
for  the  Mlatenient  is  contained  in  two  letterH,  one  of  the  viscount  of  Heziers, 
the  other  of  tlie  coinnion  council  (jf  Toulouse,  in  which  she  is  so  spoken  of. 
Bou<iuet.  xvi.  6(;,  71. 

'  Acconlini;  to  Asser,  who  cites  Alfred  as  his  authority,  the  West-Saxons, 
after  the  misconduct  of  Eadburga,  refused  to  allow  to  llu!  king's  wife  the 
name  or  position  of  queen  :  and  Kthelwuir s  second  marriage,  together 
with  the  coronation  an<l  <|ueenly  title  of  his  wife  .luditli.  was  one  ground 
of  his  being  set  ivside  by  Ktlielbald  in  856.  Asser,  M.  H.  15.  471.  How 
ever  this  may  have  been  in  Wessex,  Etlielswitha  tbe  wife  of  Burhred  was 
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many  centuries  earlier  :  and  Judith  the  wife  of  Ethelwulf  had  re- 
ceived a  very  solemn  consecration  from  the  archbishop  of  Rheims. 
The  queens  of  William  the  Conqueror,  Henry  I,  and  Stephen 
play  a  considerable  part  in  the  history  of  their  husbands'  reigns. 
The  wives  of  the  first  two  of  these  kings  received  special  coro- 
nation apart  from  their  husbands*;  they  held  considerable  estates 
which  they  administered  through  their  own  officers,  and  which 
were  frequently  composed  of  escheated  honours ;  they  had 
their  own  chancellors  ^ ;  they  acted  occasionally  as  regents  or 
guardians  of  the  kingdom  in  the  absence  of  the  king,  and  with 
authority  which,  if  it  did  not  supersede  that  of  the  justiciar, 
had  at  least  an  honorary  precedence The  payment  of  queen's 
gold,  that  is  of  a  mark  of  gold  to  the  queen  out  of  every  hundi'ed 
marks  of  silver  paid,  in  the  way  of  fine  or  other  feudal  incident, 
to  the  king,  even  if  it  is  not  recognisable  in  Domesday,  is 
probably  as  old  as  the  reign  of  Henry  I  *.  The  acknowledged 
importance  of  her  position,  the  real  power  and  influence  with 
which  she  was  trusted,  is  in  somewhat  marked  contrast  witli 
the  treatment  of  the  king's  heir.  Whether  it  was  to  avoid 
the  jealousy  of  the  barons,  or  to  limit  the  ambition  of  the  pre- 
sumptive successor,  neither  William  the  Conqueror  nor  Henry  I 

crowned  queen  of  Mercia  (C.  D.'ccxcix).  Eadgifu  the  wife  of  Edward 
the  Elder  subscribes  charters  only  as  mnter  regis.  Elfthrytha  the  wicked 
wife  of  Edgar  subscribes  charters  as  (jneen.  Enim.i  the  wife  of  Etheh-ed 
was  also  queen,  and  the  rite  of  crowning  the  queen  appears  in  the  rituals 
from  this  time.  Possibly  some  tradition  of  the  old  prejudice  may  have 
led  Lewis  VII  to  insist  so  strongly  on  the  coronation  of  his  daughter 
when  married  to  the  heir  of  the  English  crown.  See  Robertson,  Essays, 
pp.  166-17 1  i  Eieeman,  Norm.  Conq.  i.  565  ;  iii.  48  ;  iv.  179. 

'  The  wife  of  the  Conqueror  was  crowned  by  the  archbishop  of  York, 
at  Whitsuntide  1068.  Flor.  Wig.  The  coronation'of  Matilda  the  wife  of 
Henry  I,  by  Aiuselm,  Nov.  II,  1100,  and  that  of  Adcliza  his  second  wife, 
Jan.  29,  1 1 2 1,  by  Archbishop  Ralph,  are  also  specially  noticed.  Matilda,  Ste- 
l)hen's  (jueen,  was  crowned  at  Canterbury  with  her  husband  ;  Gerv.  c.  1588. 

'  Bernard  bishop  of  S.  David's  was  chancellor  to  Matilda  the  first  wife 
of  Henry  I,  and  Godfrey  of  Bath  to  his  second.  Flor.  Wig.  a.D.  H15  ; 
Cont.  Flor.  Wig.  a.d.  1123. 

'  Matilda  the  wife  of  Henry  I,  acting  with  the  'common  counsel'  of 
the  nobles  in  the  king's  absence,  sent  Archbishop  Ralph  to  Rome  in  1 1 16. 
Eadiner,  p.  118;  Flor.  Wig.  A.l).  1 1 16.  Chartc  is  issued  by  her  are  in 
Elniham,  p.  354;  Men.  Angl.  i.  242  ;  and  Hist.  Abend.  11.98  ;  cf.  p.  104. 
Stephen's  (pieen  negotiated  and  commanded  during  his  captivity,  and  so  far 
maintaincil  the  party  of  her  husban<l  that  it  fell  to  pieces  on  her  death. 

'  M.adox,  Exchequer,  p.  24O  ;  Eyton's  Shropsliiro,  xii.  156.  It  isj)r()bably 
the  Gersumma  rcginac  of  Domesday,  i.  154,  2j8.  Sec  Ellis,  Intr.  i.  172  -175. 
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seems  to  have  given  to  his  son  a  separate  establishment  by  way 
of  appanage  \  The  daughtei  s  also  were  as  a  rule  dowered 
with  treasure,  not  with  land.  The  illegitimate  sous  of  Henry  I  The  king's 
were  however  largely  endowed,  one  of  them  receiving  an  ex- 
tensive and  important  earldom  - :  aud  the  kinsmen  of  the  king- 
in  the  second  degree  were  favoured  in  the  same  way^.  But 
the  rebellion  of  Robert  against  the  Conqueror,  and  the  youth 
of  the  etheling  William,  may  perhaps  explain  more  naturally 
the  apparent  over-caution  of  the  father  in  each  case. 

119.  The  great  officers  of  the  household  form  the  first  circle  Great 
round  the  throne,  and  furuish  the  king  with  the  first  elements  the  house- 
of  a  ministry  of  state.  There  is  from  the  very  first  some  dif- 
ficulty in  drawing  the  line  that  separates  their  duties  as  servants 
of  the  court  from  their  functions  as  administrators  ;  a  difficulty 
which  is  not  to  be  ascribed  merely  to  the  deficiency  of  early 
records,  but  appears  partly  to  be  the  result  of  a  growing  policy. 
It  may  also  have  arisen  partly  from  the  combination  of  two 
or  more  distinct  systems. 

The  four  indispensable  servants  of  the  primitive  household  The  four 
are  enumerated  in  the  Salian  law,  as  the  major,  inferior,  scantio,  servants"! 
and  mariscaJcus*.    The  first  of  these  answers  to  the  praefectus 
or  heah-gerefa  of  the  Anglo-Saxons,  the  second  to  the  dapifer 
or  discthegn ;  the  scantio  to  the  pincerna  or  cup-bearer  ;  the 
uiariscalcus  to  the  horsthegn  or  strator*.    In  this  early  arrauge- 

'  William  the  son  of  Henry  I  did  however  issue  writs,  apparently  as  ln's 
father's  representative  :  two  of  which  are  {{iven  by  Pal;,'rave,  Coniinon- 
woalth,  p.  clxxix  ;  others  are  in  Jladox,  Hist.  Excii.  p.  76,  and  in  Elm- 
liain'B  Chronicle,  pp.  353,  354. 

^  Robert  earl  of  Gloucester  had  the  earldom  conferred  by  his  father, 
but  the  lordship  of  Gloucester,  on  which  the  title  was  based,  was  the 
inheritance  of  liis  wife,  tiie  dau^jhter  of  llobert  Fitz-Hanion.  Uoginahl 
earl  of  (Jornwall  got  his  earldoiir  in  the  struggles  of  Stcjihen's  rei^jn ; 
acconliug  to  the  (Jesta  Stc'iihani,  by  marriage  (pp.  65,  (>b) ;  accoiding 
to  William  of  Malmesbury,  by  the  gift  of  his  brother  the  e;u  l  of  Gloucester  ; 
Hist.  Nov.  ii.  §  34. 

'  Of  this  Stephen  is  hunself  the  most  important  instance. 

*  Lex  Salica  (HeroM's  Text),  xi.  6.  The  Vapilnla  Rcmedii  mention  the 
oamerarius,  buticularius,  senescaleus,  judex  publicus,  and  ccmest.ibulus. 
The  Aleinannic  law  enumerates,  '  seniscalcus,  mariscalcus,  cocus,  and  pistor." 
The  '  seniscaleus'  is  said  to  mean  the  .senior  servant.  Waitz,  U.  V.  G.  ii. 
401  ;  iii.  ^20. 

'■'  The  pra<;fectU8  or  praepositua  of  the  king's  household,  his  steward  or 
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the  Karo^    ment  may  be  traced  the  germ  of  later  differences,  for  the  prae- 

iinfjian  fectus  and  the  strator,  the  master  of  the  household  and  the 
'•ourt. 

master  of  the  hoi-se,  must  have  forced  their  way  into  public 

duties  much  earlier  than  the  caterer  and  the  butler.    The  Karo- 

lingian  court  had  a  slightly  different  rule :   the  four  chief 

oflScers  are  the    marshal,  the   steward,  the  butler,  and  tlie 

chamberlain' ;  the  major  of  the  old  law  disappearing,  and 

his  functions  devolving,  as  we  know  from  later  historj%  partly 

on   the  dapifer,    seneschal   or   steward,  and   partly  on  the 

chamberlain  or  accountant.    The  latter  distribution  of  dignity 

In  the  was  permanent,  and  was  observed,  with  some  modifications. 
Empire. 

down  to  the  latest  days  of  the  Empire,  in  the  electoral  body, 

where  the  Count  Palatine  was  high  steward,  tlie   duke  of 

Saxony  marshal,  the  king  of  Bohemia  cup-bearer,  and  the 

In  Nor-  margrave  of  Brandenburg  chamberlain.  A  similar  system  had 
niandy.  °  °  .  . 

been  borrowed  by  the  Norman  dukes  from  their  titular  masters  : 

Normandy  had    its   steward   or  seneschal, — for   whom  even 

the  name  of  comes  palatinus  ^  is  claimed, — its  cup-bearer,  its 

constable,  and  its  chamberlain  ;  and  these  had  become,  it  would 

be  difficult  to  say  how  early,  hereditary  grand  serjeanties.  At 

the  time  of  the  Conquest  William  Fitz-Osbern  was,  as  his  fatlier 

had  been,  dapifer  and  comes  palatii.    The  chamberlainship  was 

hereditary  in  the  house  of  Tankerville ;  the  lords  of  Hommet 

In  the  court  were  hereditary  constables.    The  royal  household  in  England 

man  kings,   reproduced  the  ducal  household  of  Normandy,  and  under  the 

same  conditions ;  for  although  the  exact  dates  for  the  foundation 

gerefa,  occurs  occasionally  in  Bede  :  Redfrith  i.s  pmefcHun  to  Ecrbert  king 
of  Kent  (H.  E.  iv.  l):  he  is  apparently  the  cyninges-gerefa  of  the  lawn; 
Schmid.  Gesetze,  p.  599.  The  discthegn  or  dapifer  is  mentioned  in  the 
Cod.  Dipl.  dccxv,  dcccviii,  &c.  Oslac  the  pincerna  of  Ethelwnlf  was  also 
his  father-in  law  ;  and  several  others  who  bore  the  same  title  are  mentioned. 
The  strator  or  staller  was  a  more  important  person  ;  Alfred  the  sirntor  of 
Edward  the  Confessor  is  mentioned  by  Flor.  Wig.  a. I).  1052  ;  and  Osgod 
Clapa  the  fUiUer.  ibid.  a.d.  1047.    Kemble,  Saxons,  ii.  108-111. 

'  G.  L.  von  MauriT,  lldfverfnssiing,  i.  189.  The  (//fi/)fH«(T?or  of  Harold  is 
mentioned  liy  Flor.  Wig.  A.n.  1040;  Kemble  identifies  him  with  the  came- 
rarius  or  cubicularius,  wlio  occasionally  appears  in  the  charters  ;  Saxons,  ii. 
107.  Robert  the  disjicnsalor  of  the  Conqueror  is  mentioned  by  Ord.  Vit. 
viii.  8,  and  in  Domesilay  ;  Ellis,  Intr.  i,  478. 

'  Staplt-t'in  (Rotuii  Scaccarii  Nonnanniae,  vol.  i.  p.  xvii)  gives  an  extract 
from  a  cartulary  of  Trinity,  Rouen,  of  a.d.  106.S,  which  speaks  of  William 
Fitz-Osbern,  'dapiferi,  (jui  conies  erat  palatii.' 
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of  the  offices  cannot  be  given,  nor  even  a  satisfactory  list  of  their 
early  holders,  it  would  seem  certain  that,  before  the  end  of  the 
reign  of  Henry  II,  the  high  stewardship  had  become  hereditary 
in  the  house  of  Leicester,  the  office  of  constable  in  the  descendants 
of  Miles  of  Hereford,  that  of  chamberlain  in  the  family  of  Vere, 
and  the  butlership  in  that  of  Albini^.    But  whilst  these  offices  The  place  of 

.        i-iii       ••111  hereditiiry 

were  becoming  hereditary,  the  duties  which  had  originally  be-  officers  ^ 
longed  to  them  were  falling  into  the  hands  of  another  class  of  new  officiant, 
ministers,  whose  titles  cause  a  sort  of  duplication  of  official 
nomenclature  which  is  somewhat  puzzling,  and  which  even  to 
the  present  day  occasionally  causes  confusion^.    The  justiciar, 
the  treasurer,  and  the  marshal  take  their  places  besides  the 
high  steward,  the  chamberlain,  and  the  constable.    Not  that  the  The  oflit'es 
history  of  these  offices  is  in  exact  conformity  :  tlie  constable,  as  ferenf''^^ 

liistories. 

'  It  is  however  to  be  noticed  that  each  of  tliese  names  appears  to  have 
been  given  to  several  persons  at  once;  there  are  certainly  several  dapiferi 
and  pincernae  at  the  .same  time.  These  were  honorary  distinctions  [)ro- 
bably,  although  they  may  in  some  instances  have  Ijeen  grand  serjeantieif. 
The  dignity  that  emerges  ultimately  may  be  the  chief  of  each  order;  the 
Mgh  steward,  the  grtai  butler,  the  lord  Idfjli.  chamberlain.  In  later  times, 
when  these  offices  had  long  become  hereiiitary,  and  substitutes  for  their 
holders  were  required,  they  were  instituted  with  s]iecial  reference  to  the 
household  ;  the  lord  steward  of  the  household  and  the  lord  chamberlain  are 
still  court  oflicials.  Something  of  the  same  kind  may  have  taken  place  in 
the  reign  of  Henry  I,  when  the  ministerial  offices  wore  founded. 

^  The  Liher,  Niger  Scaccarii  contains  a  document  of  the  age  of  Henry  II, 
called  '  Constitutio  domus  regis  do  procurationibus,'  which  gives  the  daily 
allowances  of  the  several  inmates  of  the  palace  :  it  is  difficult  to  understand, 
and  domestic  servants  and  great  officers  of  state  are  mingled  in  amusing 
disorder.  The  following  are  perhaps  the  most  important  particulars  for 
our  present  purpose  :  ( i )  the  chancellor  has  associated  with  him  a  Magister 
Scriplorii  ;  (2)  the  dapifer,  who  has  the  same  allowance  as  the  chancellor, 
is  mentioned  in  connexion  with  a  irnKjiHlir  dt^fienMitor  jxiiiia,  a  rleririiK 
fxpennae  panis,  and  a  com])any  of  bakers;  (3)  the  larder  has  its  staff  <(f 
officials,  cooks  and  kitchen-servants  ;  (4)  the  buttery,  under  the  mur/idir 
jihicmiii,  whose  allowance  is  the  same  as  that  of  the  steward  and  chanctdlor, 
ha'4  uniler  him  a  mnt/ider  iliHpi.nHUtur  hutderiae,  with  several  subordinates, 
and  four  ' escantiones  ; '  (5)  the  master  chand)crlain,  the  treasurer,  the 
con»tal)le,  and  the  master  mai-shal  have  the  same  allowances  as  the  steward 
and  chancellor;  (6)  under  the  master  marshal  .John  (the  ancestor  of  the 
earls  marshal  of  later  times)  are  four  marshals,  who  again  have  servants 
of  tlieir  own.  This  will  account  for  thr  numl.ors  of  ofliccTs  who  bear  the 
game  names.  It  exhihits  further  the  n  tention  of  the  primitivi'  names  in 
the  now  overgrown  estjiblishment  of  the  palace.  Pr.ibal)ly  all  the  heads  of 
departments  were  important  men.  Roger  the  Lardurcr  was  made  a  hishi.ji 
by  Ht  nry  I,  a  fact  which  does  not  bIiow  that  the  king  bestowed  a  bishopric 
on  a  mere  servant,  but  that  a  person  who  was  qualified  to  bo  a  bishop  diil 
not  Bcruplu  to  undertake  the  office  of  larderer. 
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long  as  he  exists  at  all,  retains  no  small  shai'e  of  his  ancient 
powers;  the  high  steward,  on  the  other  hand,  sees  eveiy  one  of 
his  really  important  functions  transferred  to  the  justiciar ;  the 
office  of  marshal  becomes  hereditary,  those  of  justiciar  and 
treasurer  continue  to  be  filled  by  nomination  or  even  by  pur- 
chase ;  and  only  those  offices  which  escape  the  dangers  of 
hereditary  transmission  continue  to  have  a  real  constitutional 
importance. 

Growth  of       120.  The  chief  minister  of  the  Norman  kings  is  the  person 

the  justiciar-  .       ,  .... 

siiip.         to  whom  the  historians  and  later  constitutional  writers  give  the 

name  of  justiciarius,  with  or  without  the  prefix  summus  or  capi- 
talis The  growth  of  his  functions  was  gradual,  and  even  the 
history  of  the  title  is  obscure  ;  for  it  is  often  bestowed  on  officers 
who,  although  they  discharged  the  functions  which  at  a  later 
period  were  attached  to  it,  are  not  so  styled  by  contemporaries 
or  in  formal  documents.  The  office  appears  first  as  the  lieutenancy 
of  the  kingdom  or  vice-royalty  exercised  during  the  king's 
Holders  of  absence  from  England.  In  this  capacity  William  Fitz-Osbern, 
iheoffite.  ^j^g  steward  of  Normandy,  and  Odo  of  Bayeux,  acted  during  the 
Conqueror's  wiAt  to  the  Continent  in  1067  ;  they  were  left,  accord- 
ing to  William  of  Poictiers,  the  former  to  govern  the  north  of 
England,  and  the  latter  to  hold  rule  in  Kent,  in  the  king's  stead, 
'  vice  sua  ; '  Florence  of  Worcester  describes  them  as  '  custodes 
Angliae,'  and  Ordericus  Vitalis  gives  to  their  office  the  name  of 
'  praefectura  ^!  It  would  seem  most  probable  that  William  Fitz- 
Osbern,  at  least,  was  left  in  his  character  of  steward,  and  that 
the  Norman  seneschalship  was  thus  the  origin  of  the  English 
justiciarship.  In  1074,  when  the  king  was  again  in  Normandy, 
William  of  Warennc  and  Richard  of  Bionfaite  were  left  in  charge 
of  England ;  to  these  Ordericus  '',  who  lived  a  generation  later, 
gives  the  title  '  praecipui  Angliae  justitiarii  ; '  but  there  is  no 
reason  to  su]>pose  that  the  name  as  yet  was  definitely  attached 
to  a  particular  post.    On  another  occasion  the  office  scenDs  to 

'  It  in  ()l)nerval)lo  thiit  in  the  onliuaiice  referred  to  in  the  last  iKito  there 
is  no  i)rovision  for  tlie  justiciar.  He  was  not  in  that  capacity  a  uiouiber  of 
the  lioiiHoliold,  altlioiiyli  the  ciianceUor  was. 

Will.  I'iot.  od.  Maseres,  p.  151  ;  Ord.  Vit.  iv.  i  ;  Flor.  Wig.  a.d.  1067. 

^  Ord.  Vit.  iv,  14. 


XI.] 


The  Justiciar. 


347 


have  been  committed  to  Lanfianc     Gosfrid  of  Coutances,  and 

Robert  of  Mortain.    In  all  these  cases,  although  the  function  Question  us 

,     ,         .      .  .  to  the  title 

discharged  was  one  which  belonged  to  the  later  justiciar,  and  borue. 

they  are  accordingly  stages  in  the  development  of  that  office,  it 

would  seem  safer  to  give  to  the  persons  employed  the  more 

general  name  of  lieutenant  or  vicegerent.    There  is  no  evidence 

to  show  that  they  held  any  sucli  position  during  the  king's 

presence  in  England,  or  that  thej'  exercised  even  in  his  absence 

supreme  judicial  functions  to  the  exclusion  of  other  great 

officers  of  the  court.    In  the  placitum  held  at  Pennenden  in 

1075  Gosfrid  acted  as  president  of  the  court,  and  in  similar 

trials  touching  the  rights  of  Ely  and  Rochester  Odo  of  Bayeux 

appeared  in  the  same  position 

Under  AVilliam  Rufus  the  functions  of  the  confidential  minister  Holders  of 

were  largely  extended  ;  the  office  became  a  permanent  one,  and  under  \Vil- 

included  the  direction  of  the  whole  judicial  and  financial  arrange- 

raents  of  the  kingdom.    It  is  probable  that  the  king,  who  had 

no  gi'eat  aptitude  for  any  other  business  than  that  of  war,  was 

inclined  at  first  to  throw  the  cares  of  government  on  his  uncle 

Odo  and  the  bishop  of  Durham,  William  of  S.  Carileph  ;  to  these 

prelates  later  writers  give  the  title  of  justiciar^.    15ut  their  treason 

opened  the  king's  eyes  to  the  imprudence  of  trusting  so  great 

authority  to  such  powerful  and  ambitious  personages.  Ranulf 

Flambard,  who  succeeded  to  the  place  of  chief  adviser  seems 

to  have  earned  his  master's  confidence  by  his  ingenious  and  un- 

'  Dugdale,  Orig.  Jurid.  20,  quoted  in  Foss's  Judges,  i.  11  ;  Lil>tr  Eliensis, 
ed.  Stewart,  i.  pp.  256-260.  The  author  of  the  life  of  Laiifranc,  Milo 
("riH|)in,  a  coiiteiiij)orary  of  Anselin,  Heems  to  imply  the  same  thing: 

•  (^uanilo  glorioau.s  rex  W'illeliiius  niorabatur  in  Noniiannia,  Laiifrancua 
erat  prinueps  et  cuMtos  Angliae,  Kubjectis  sibi  oinnibuii  principibus,  et 
juvantibiJH  in  his  (|uae  ad  defuiiHioneni  et  di.spositioneni  vel  paceni  perti- 
nebant  rcgni,  tiecuiiduni  leges  patriae.'    cap.  15. 

'■'  At  I'cnnenden,  in  1075  (above,  p.  277),  (Jo.sfrid  of  Coutances  must 
have  been  acting  as  justiciar;  he  is  described  in  the  Te.xtus  RoH'ensis  iws 

•  qui  in  loco  regis  fuit  et  ju.stitiani  illain  tenuit.'  Ang.  Sac.  i.  335.  For  the 
Koehester  and  Ely  cases  see  Ang.  Sac.  i.  339  ;  Liber  Eliensis  (ed.  Stewart), 

"  'Odo  episcopus  Bajocensis,  justitiarius  ot  princeps  tutius  Anglia^^' 
Hen.  Hunt.  fol.  212.  '  Willehno  Dunelniensi  episc(>|io  conunendata  erat 
reruni  publicaruin  fulniinistratio.'    W.  MalniiKb.  Ci.  li.  iv.  §  306. 

'  '  Suninius  regiaruni  procurator  opuni  et  justitiarius  factus  est."  Ord. 
Vit.  X.  18.    '  Ki-glae  voluntatis  uiaxiiuus  oxsecutor.'    Eadiuer,  i.  p.  10. 
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Career  of  scrupulous  devices  for  increasing  the  royal  revenue,  and  he  may 
Fianibard.    be  looked  ou  as  the  first  consolidator  of  the  functions  of  the  office. 

It  is  impossible  not  to  suspect  that  he  had  a  share  in  the  work 
of  the  Domesday  Survey  ^.  He  was  a  native  of  the  diocese  of 
Bayeux,  in  Avhich  Caen,  the  seat  of  the  Norman  treasury,  was 
situated,  and  had  been  brought  up  among  the  inferior  officials 
of  the  ducal  court  ^.  He  had  held,  in  the  days  of  EdwarcJ  the 
Confessor,  a  small  estate  in  Hampshire^,  possibly  acquired  in 
the  service  of  the  Norman  bishop  William  of  Loudon.  He  was 
afterwards  attached  to  the  household  of  Bishop  Maurice,  whom 
he  left  to  become  chaplaia  to  the  king,  an  office  which  he  had 
held  for  some  years  before  he  came  into  prominent  importance  ^. 
As  the  annals  of  the  Conqueroi-'s  reign  furnish  the  names  of  no 
great  lawyers  or  financiers,  as  Ranulf  was  employed  at  court 
during  the  later  years  of  it,  and  as  his  subsequent  career  proves 
him  to  have  possessed  great  ability,  if  not  a  systematic  policy  of 
administration,  it  is  not  unnatural  to  suppose  that  he  rendered 
himself  useful  in  the  compilation  of  the  great  rate-book  of  the 
kingdom.  And  such  a  supposition  almost  answers  the  objection 
taken  to  the  statement  of  Ordericus,  that  he  made  a  new  survey 
'  in  the  reign  of  William  Rufus,  of  which  tliere  is  no  other 
evidence.  The  chronicler  may  have  heard  that  he  was  em- 
jiloyed  in  the  registration  of  the  revenue,  and  may  have  attributed 
it  to  him  as  a  measure  adopted  during  his  terra  of  high  office. 
Titles  given  However  this  may  have  been,  and  by  whatever  name  the  post 
was  distinguished,  it  became  in  Flambard's  hands  all  important. 
He  is  called  by  Florence  of  Worcester  '  negotiorum  totius  regni 
exactor,'  and  '  placitator  et  totius  regni  exactor  *  : '  expressions 
which  recall  the  ancient  identity  of  the  gerefa  with  the  exactor^, 
and  suggest  that  one  part  of  the  royal  policy  was  to  entrust  the 
functions  which  had  belonged  to  the  prsefectus  or  high  steward 

'  Above,  p.  302. 

^  Ord.  Vit.  viii.  8  :  lie  liad  been  under  Robert  the  dispoisalor  (above, 
p.  344),  vvho  liad  given  liim  tlie  name  of  Fianibard. 
"  lioinesday,  i.  ii  ;  K\\\h,  Intr.  i.  420. 

*  Monaelius  Dunelinensis,  Ang.  Sac.  i.  706.    He  is  spoken  of  as  a  clerk 
in  tlie  Domesday  Book,  i.  154,  157.    Ellis,  Intr.  i.  420. 

'  Klor.  Wig.  A.I).  1099,  1100. 

*  Above,  p.  82. 
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to  a  clerk  or  creature  of  the  coixrt.  Robert  Bloett,  bishop  of 
Lincoln,  is  called  by  Hemy  of  Huntingdon  '  justitiarius  totius 
Angliae':'  he  may  have  succeeded  Eanulf,  but  of  his  adminis- 
tration nothing  is  known.    The  next  holder  of  the  office  is  Career  of 

Bishop 

Bishop  Roger  of  Salisbury.  He  had  a  history  somewhat  like  Roger  of 
that  of  Ranulf  Flambard.  He  also  was  a  poor  priest  of  the 
neighbourhood  of  Caen.  He  had  attracted  Henry's  notice,  long 
before  he  came  to  the  throne,  by  his  expeditious  way  of  cele- 
brating divine  service,  had  been  enlisted  by  him  as  a  sort  of 
chaplain  steward,  and  by  his  economy  and  honesty  had  justified 
the  confidence  reposed  in  him  ^.  After  Henry's  accession  he  was 
at  first  employed  as  chancellor,  and  after  the  reconciliation  of 
the  king  with  Anselm  was  consecrated  to  the  see  of  Salisbury, 
being  the  first  prelate  canonically  elected  since  the  dispute 
about  investiture  had  arisen.  He  seems  to  have  risen  at  the 
same  time  to  the  place  of  justiciar^.  Under  his  guidance,  Hisad- 
whether  as  chancellor  or  as  justiciar,  the  whole  administrative  ^u"**™*"* 
system  was  remodelled  ;  the  jurisdiction  of  the  Curia  regis  and 
Exchequer  was  carefully  organised,  and  the  peace  of  the  countiy 
maintained  in  tiiat  theoretical  perfection  which  earned  for  him 
the  title  of  the  Sword  of  Righteousness*.  He  is  the  fii-st 
justiciar  who  is  called  'secundus  a  rege.'  He  retained  the 
title  of  justiciar  until  his  arrest  by  Stephen.  His  personal 
history  need  not  be  further  pursued.  Roger  of  Salisbury  cer- 
tainly bore  the  title  of  justiciar*;  whether  he  acted  as  the  king's 
lieut(!nant  during  his  absence  is  uncertain,  and  even  yet  it  must 

'  Henry  }ia<l  been  brought  up  in  the  bishop's  court,  and  can  scarcely 
have  beun  mistaken  as  to  his  riijht  to  bear  the  title.  He  calls  him  di.s- 
tinctly  '  JiiHtitiarius  totius  Aufjliae.'    Anglia  Sacra,  ii.  695. 

'  Will.  Newb.  i.  6  ;  VV.  Maluie.sb.  G.  U.  v.  §  408. 

'  '  Ifofjeiius  vir  mannus  in  «aeculariLus,  nunc  vero  regis  justitiarius.' 
Hen.  Hunt.  <le  C'ont.  Munili ;  Ang.  Sac.  ii.  700.  '  Roijerus  auteni  justitiarius 
fuit  totius  Angliae  et  secundus  a  rege."  Hen.  Hunt.  Hist.  lib.  vii.  fol.  21Q. 
He  is  called  justiciar  also  by  William  of  iMalmesbury,  Ci.  K.  v.  §  408. 

•  Secundus  post  regem  in  omnibus  negotiis  habebatur  .  .  .  curae  palaUiiae 
regnique  m-gotiis  cunctis  specialius  est  praeiMisitus  ; '  Gesta  Sti  pliaui,  p.  46. 
'  Secundus  enim  a  rege  in  regno  praeeminebat  universis  judicibus  et  priii- 
i  ipd)iiH;'  John  of  Hexham,  p.  125.    See  also  Ordericus  Vit.  xiii.  40. 

•  In  his  epitaph,  Archaeologia,  ii.  I90. 

'  Henry  uses  the  term  cai,iUdh  ja>.llliuriu»  in  a  charter,  Focd.  i.  Ii  : 

•  Nisi  coram  ine  vel  cajiitali  justiti;irio  nieo;'  but  this  may  not  refer  to 
lioger. 
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iTiicertainty  be  questioned  whether  the  name  possessed  a  precise  official 

of  the  appli-    .     .  .   .  . 

ration  of  the  siOTiincance'.    Several  other  ministers  receive  the  same  name 

title  of  "... 

justiciar.  even  dm'mg  the  time  at  which  he  was  certainly  in  office  :  even 
the  title  of  capitalis  justitiarius  is  given  to  officers  of  the  Curia 
regis  who  were  acting  in  subordination  to  him^.  We  have, 
however,  been  tracing  the  development  of  the  office  rather  than 
the  history  of  the  title.  The  latter,  not  improbably,  gained 
definiteness  of  application  as  the  functions  of  the  office  de- 
veloped. The  '  magister  justitiarius '  of  the  Norman  kingdom 
of  Sicily,  who  possibly  took  his  name  from  the  Norman  chief 
minister  of  England,  appeal's  soon  after  the  middle  of  the 
twelfth  century^.  The  title  oi  justiza  of  Aragon,  a  minister 
not  unlike  the  later  chief  justices  of  England,  is  first  found  in 
the  twelfth  century  *.  The  seneschal  of  Normandy  receives  the 
name  oijustitiar  under  Henry  II.  It  is  only  in  the  same  reign 
that  the  office  in  England  acquires  the  exclusive  right  to  the 
definite  name  of  summus  or  cajpitalis  justitiarius,  or  justitiariiix 
totius  Angliae. 

For  the  office,  the  development  of  which  is  thus  only  ob- 
scurely traceable,  it  is  easier  to  find  analogies  in  foreign  systems 
than-  to  produce  a  consecutive  history  to  connect  it  witli  known 
antecedents.    A  general  view  of  the  Norman  policy  suggests 


Possible 
reasons  for 
this  de- 
velopment. 


'  In  a  letter  of  Henry  to  Anselm,  dated  at  Rouen,  he  tells  liim  that  he 
has  given  notice  to  the  justiciars  to  act  by  the  archbishop's  advice. 
Whether  these  were  the  regents  or  the  judges,  or  both,  may  be  questioned. 
We  find  the  queen  and  the  heir-apparent  acting  with  considerable  power 
in  the  king's  absence.    Above,  p.  342  ;  and  below,  p.  395. 

'  See  below,  p.  389. 

'  Gj:mnone,  lib.  xi.  c.  4,  mentions  a  charter  of  IT41  as  attested  by  '  Hen- 
ricus  Ollia  Dei  gratia  regalis  justitiarius.'  The  marriage  settlement  of 
Queen  .Johanna  in  1 1 77  is  signed  by  a  '  magister  justitiarius,'  a  '  regiae 
curiae  magister  justitiarius,'  a  '  regiae  curiae  justiti.arius,'  and  a  '  sacri  regii 
palatii  logotheta' as  well.  Although  the  Sicilian  kings  copied  IJyzaiitinc 
as  well  as  Western  forms,  it  nuist  not  be  forgotten  that  several  of  their 
ministers  .-ind  liishops  were  Englishmen.  Robert  of  Salisbury,  cliancellor 
of  Sicily  in  1147  (.loh.  Salisb.  Polycr.  vii.  19;  .John  of  Hexliam,  c.  275). 
Herbert  of  Middlesex,  bishop  of  Cosenza  (R.  Diceto,  c.  628),  Itiohard 
Palmer,  archbishop  of  Messina  in  1 183,  and  two  contemporaneous  arch- 
biHlioi)8  of  Palermo,  Waiter  and  Bartlioloniew,  were  Englislnnen.  See 
Hoveden,  vol  ii.  pref.  p.  xcii. 

*  On  tlie  Judex  medius  of  Soprarbe  and  the  Justitia  of  Aragon,  see 
Du  Cange,  sub  voc. ;  Dunham,  Hist,  of  Spain,  iv.  178-182  ;  Hallam,  M.  A. 
ii.  49  Bq. 
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that  the  form  taken  by  the  institution  on  English  ground  arose 
partly  from  tlie  king's  desire  to  prevent  the  administration 
falling  into  the  hands  of  a  hereditary  noble.  In  a  small  territory 
like  Normandy,  where  the  duke  was  always  at  home,  and  where 
very  much  of  the  judicial  business  was  devolved  on  the  courts  of 
the  feudatories,  an  officer  like  the  seneschal  might  suffice  for  all 
necessary  business  of  state.    But  in  England,  where  the  king  Necessity 

«        ,   .    for  some 

could  not  be  always  resident,  where  the  amount  of  public  such  officer 
business  was  increasing  rapidly  in  consequence  of  the  political 
changes,  and  where  it  was  of  the  utmost  importance  to  avoid 
the  creation  of  hereditary  jurisdictions,  it  was  absolutely  neces- 
sary that  a  new  system  should  be  devised.  The  same  need  was 
felt  in  France  \  and  the  same  tide  of  events  which  threw  the 
administration  here  into  the  hands  of  Bishop  Roger,  brought  the 
management  of  affairs  there  into  the  hands  of  the  Abbot  Suger*. 
In  each  case  we  see  an  ecclesiastical  mayor  of  the  palace  :  a  Convenipuce 

.  .         .  .        .    of  haviiiK  hii 

representative  of  the  king  in  all  capacities,  lieutenant  in  his  ecciesinstir 
absence,  chief  agent  in  his  presence;  prime  minister  m  legal, 
financial,  and  even  military  affairs ;  but  prevented  by  his 
spiritual  prof(;.ssion  from  founding  a  family  of  nobles  or  with- 
drawing from  the  crown  the  powers  which  he  had  been  com- 
missioned to  sustain.  The  expedient  was  a  transitional  one  ; 
the  clerical  justiciars  were  superseded  by  baronial  ones  when 
Henry  II  felt  himself  strong  enough  to  stand  the  risk,  and 
occur  again  only  under  his  sons,  whose  exigencies  and  whose 
policy  compelled  them  to  cmploj'  such  ministers  as  they  found 
trained  to  their  hands,  and  as  were  otherwise  qualified  to  act 
as  mediators  between  themselves  and  their  ))eople. 

121.  The  chancellor,  who  at  a  later  period  entered  into  manv  Tliechan- 

^  •  eel  lor. 

*  Suger'H  position  at  the  French  court  is  spoken  of  in  very  nearly  the 
same  terms  as  Roger's  ;  '  pniecnit  palatio  ; '  '  nec  ilhim  a  claustri  cura  i)ro- 
hiberet  curia,  nec  a  consiliis  principuiii  hunc  excunaret  iiionasteriiini ; ' 
•cuniqueal)  eo  jura  ilictarentur  niillo  unquiim  prctio  (iielinavit  a  recto;' 
'praeeipua  regni  incuniberent  negotia;'  'ex  eo  siquideni  tempore,  quo 
primuiii  re'.,'iiK  est  adhibitus  consiliis,  usque  ad  vitae  illius  tc^nninuni  con- 
stat reyriuni  semper  fl  )ruisse  et  in  melius  atcpie  amplius,  dilatatis  terminis 
et  hostibus  subjiigatis,  fuisso  proveetum.  (>uo  siibliito  d(!  nii  dio  statini 
•ceptruni  regni  graveni  ex  illiiis  absentia  srnsit  jacturam."  Vita  Sug«Ti, 
lib.  i.  '  Ilegu  .  .  .  poregre  jam  profecto,  cum  vir  egreglus  rorum  dominio 
potiretur.'    lb.  lib.  ii. 
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Theoffic«of  of  the  rights  and  dignities  of  the  justiciar,  appears  m  history 

chancellor.  i     •     i         ^    ■,        n  ^ 

very  much  earner.  ihe  name,  derived  probably  irom  the 
cancelli,  or  skreen  behind  which  the  secretarial  work  of  the 
royal  household  was  carried  on,  claims  a  considerable  anti- 
quity ;  and  the  offices  which  it  denotes  are  various  in  propor- 
tion. The  chancellor  of  the  Karolingian  sovereigns,  succeeding 
to  the  place  of  the  more  ancient  referendarius^,  is  simply 
the  royal  notary :  the  archi-cancellarius  is  the  chief  of  a  large 
body  of  such  officers  associated  under  the  name  of  the  chancery, 
and  is  the  official  keeper  of  the  royal  seal.  It  is  from  this 
minister  that  the  English  chancellor  derives  his  name  and 
function.  Edward  the  Confessor,  the  first  of  our  sovereigns 
who  had  a  seal,  is  also  the  first  who  had  a  chancellor:  from  the 
reign  of  the  Conqueror  the  office  has  descended  in  regular  suc- 
A  clerical     cession.    It  seems  to  have  been  to  a  comparatively  late  period, 

oftio6. 

generally  if  not  always,  at  least  in  England,  held  by  an  eccle- 
siastic, who  was  a  member  of  the  royal  household,  and  on  a 
footing  with  the  great  dignitaries^.  The  chancellor  was  the 
most  dignified  of  the  royal  chaplains,  if  not  the  actual  head  of 
that  body.  The  whole  of  the  secretarial  work  of  the  household 
and  court  fell  on  the  chancellor  and  chaplains  ;  the  keeping  of 
the  royal  accounts  under  the  treasurer  and  justiciar,  the  drawing 

'  Waitz,  D.  V.  G.  ii.  409,  traces  the  history  of  the  Merovingian  referm- 
dariiis  as  a  lay  officer  :  tlie  scriptores,  notaiii,  and  cancellarii  seem  to  have 
been  part  of  his  staff.  In  the  Ripuarian  law,  however,  he  ajipears  with  the 
optiniates  ;  and  in  the  Karolingian  period,  the  archi-cancellarius  or  cancel- 
larins,  who  keeps  the  seal,  becomes  an  imjjortant  officer.  Ibid.  iii.  426. 
From  the  time  of  Lewi.s  the  Pious  the  chancellor  was  generally  in  holy 
orders.  The  same  writer  maintains  tliat  the  arch-chancellor  had  originally 
nothing  to  do  with  the  royal  chapel,  except  so  far  as  it  was  the  storehou.'se 
of  official  documents,  and  that  the  union  of  Ihe  office  of  arch-ch.nncellor  and 
arch  chajilain  dates  from  the  reigns  of  the  sons  of  Lewis.  Of  course  the 
two  functions  had  been  long  united  before  tile  age  of  f]dward  the  Con- 
fessor, when  the  title  of  cliancellor  was  introduced  into  Kngland.  The 
office  held  by  Dunstan  under  Edred  must  have  been  very  much  like  that 
of  the  later  ciijincellors.  Reginbaldus,  who  attests  Edward's  charter  to 
Waltham  (C.  1).  dcccxiii),  is  the  only  pers(m  who  appears  as  cancellarius  in 
genuine  charters.  Ijcofric  bishop  of  C'roditou  is  called  chancellor  by 
Florence  of  \Vor<^>ster,  A. 1).  1045.  It  may  lie  renuirked  that  the  office  of 
chancellor  of  a  cathednil  was  unknown  in  Kngland  until  some  time  after 
the  ('oti<|ueHt;  the  officer  who  fMlfilled  the  duties  later  givou  to  the  chan- 
cellor bearing  the  title  of  scliolastieiis. 
Above,  J).  345,  note  2. 
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up  and  sealing  of  the  royal  writs,  and  the  conducting  of  the 
king's  coriespondence.  The  chancellor  was,  in  a  manner,  the 
secretary  of  state  for  all  departments^.  He  was  generally 
rewarded  for  his  service  with  a  bishopric,  and  it  was  not  re- 
garded as  fitting  that  the  office  should  be  retained  by  him  after 

his  consecration.    Of  the  eai'ly  chancellors  none  are  of  particular  Kariy 

chancelloi-s. 

emmence,  or  perhaps  they  are  overshadowed  by  the  greatness  of 

the  justiciar.    The  office  was  however  held  by  William  Giffard, 

whose  services  were  influential  in  procuring  the  election  of 

Henry  I ;  by  Roger  of  Salisbury  himself,  before  his  promotion 

to  episcopal  rank  and  to  the  justiciarship  ;  and  by  his  son,  also 

named  Roger,  who  was  one  of  the  victims  of  Stephen  ^. 

122.  The  treasurer  durin":  the  Xorman  period  was  the  keeper  Thetrea- 
"  *  _  '  surer. 

of  the  royal  treasure,  which  was  preserved  at  Winchester  :  he 
was  also  an  important  member  of  the  household,  and  sat  in  the 
Exchequer  at  Westminster,  where  he  received  the  accounts  of 
the  slierifTs.  William  of  Pont  de  I'Arche,  who  had  been  treasurer 
to  Henry  I,  is  mentioned  in  connexion  with  the  seizure  of  the 
Winchester  treasure  by  Stephen^ ;  and  the  office  was  so  impor- 
tant that  Bishop  Roger  obtained  it  for  his  nephew  the  bif^hop 
of  Ely^.  But,  like  the  chancellorship,  it  falls  far  below  the  first 
rank  of  ministerial  dignities.  The  chaniljcrlain  was  another  Theolmm- 
financial  officer  ° :  his  work  was  rather  that  of  auditor  or  ac- 

'  The  words  of  John  of  Salisbury,  '  Hie  est  qui  regni  leges  cancellat 
iniquaH,  et  mamlata  pii  principis  .leciua  ficit,'  are  a  curious  anticipation  of 
the  history  of  the  cliancellor'.s  equitable  jurisdiction  as  developed  at  a  later 
period.  The  play  on  the  word  is  only  a  jesting  one.  Tlio  reference  to 
equity  is  ex|ilained  when  it  is  leuieuibered  that  the  Curia  Regis  was  by  its 
Tery  nature  a  court  of  remedial  and  equitable  jurisdiction  in  the  wider 
■ense  of  the  word  eq\iitable.    See  below,  pp.  390,  391. 

Flop.  Wiff.  A.I).  IIOJ.  Mr.  Foss's  list  of  the  clianoellors  of  Henry  I  is 
as  follows  : — William  Oiflf'ard,  1 100;  Koyer,  lioi;  William  Gifl'ard  a^faiu, 
iro3;  Walilric,  1104;  Ttanulf,  1107- 1 123;  GeottVey  Kufiis,  1 1 24.  The 
diites  can  otdy  bo  re;;arded  as  a])proxiinalions.  The  seal  was  kept  diirin;.; 
Henry  I's  rei(,'ii  by  the  nia;,'ist'T  scriptorii,  as  a|)puars  from  the  C'onstitiitio 
DoniUH  Regis  (Lib.  Nig.  i.  341  ;  p.  345  abovu) ;  ho  was  probably  a  sub- 
ordinate of  the  chancellor  in  the  positiim  held  in  Henry  I  I's  reign  by  the 
vicechancellors.  FUcliard,  '  qui  rcgii  sigilli  sub  cancellario  custos  enit,' 
became  a  bishop  in  1 121.    Cont.  Flor.  Wig. 

'  G'iHta  Stephani.  p.  c.  He  is  called  by  William  of  Miilniesbury,  in 
conjunction  with  Dishop  Roger,  cnttos  thestiitioram  rcjaUum ;  Hi»t. 
Nov.  i.  §  1 1. 

'  Dialogus  de  Scaecario,  i.  8. 

'  See  Madox,  Hist.  Exch.  pp.  38  sq. 
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countant  than  that  of  treasurer :  he  held  a  more  definite  position 
in  the  household  than  the  officers  already  enumerated,  and  in 
the  judicial  work  of  the  country  he  was  only  less  important 
than  the  justiciar. 

Domestic  ^  The  offices  of  steward,  butler,  constable,  and  marshal  coni- 
the  court,  plete  the  machinery  of  the  household.  The  first  of  these,  as 
The  high-  we  have  already  seen,  was  eclipsed  in  his  most  important 
constable,  functions  by  the  justiciar,  and  makes  in  his  official  capacity 
no  gi'eat  figure  in  English  history.  The  constable,  who  ex- 
ercised the  office  of  quartermaster-general  of  the  court  and 
army,  and  succeeded  to  the  duties  of  the  Anglo-Saxon  staller'  ; 
and  the  marshal,  whose  functions  are  scarcely  distinguishable 
from  those  of  the  constable,  reached  at  a  comparatively  early 
date  the  position  of  hereditary  dignities.  Their  military  func- 
tions however  preserved  them  from  falling  into  the  class  of 
mere  grand  serjeanties,  and  at  a  later  period  they  had  very  great 
importance  in  the  management  of  the  army  ^    During  the 


and  marshal. 


'  Of  the  early  functions,  as  well  as  of  the  rest  of  the  history,  of  the 
constables  we  have  not  much  information.  The  name  is  derived  from  the 
comes  stahuU  of  the  Byzantine  court,  and  appears  in  the  West  a,s  early 
as  the  d.ays  of  Gret;ory  of  Tours.  The  duties  of  the  constables  of  France 
are  given  by  Du  Cange,  s.  v.  ;  and  those  of  the  constables  of  Naples  by 
Giannone,  xi.  l.  But  these  officers  are  not  exactly  parallel  with  the 
constables  of  England.  In  Naples  the  constable  kept  the  king's  sword, 
commanded  the  army,  appointed  the  quarters,  discipliucd  the  troops,  and 
distributed  the  sentinels;  the  marshals  and  all  other  officers  being  his 
subordinates.  The  French  office  was  nearly  the  same.  In  England  how- 
ever the  marshal  was  not  subordinate  to  tlie  constable.  Probably  the 
English  marshals  fulfilled  the  duties  wliich  had  been  in  Normandy  dis- 
charged by  the  constables.  The  marslial  is  more  distinctly  an  officer 
of  the  court,  the  constable  one  of  the  castle  or  army.  But  the  obscurity 
of  the  distinction  is  accounted  for  by  the  hypothesis  of  the  text. 

^  In  the  reign  of  Edward  I  tlie  Earls  Bohun  and  Bigod,  the  constable 
and  marshal,  refiisod  to  exercise  their  functions  except  in  the  kind's 
prepence,  and  heljied  to  bring  on  the  crisis  that  led  to  the  confirmation 
of  the  cliarters.  Carte,  Hist.  Eni;l.  ii.  269,  gives,  from  Anstis,  an  account 
of  their  duties  at  that  time:  '  to  examine,  judge,  and  determine  whether 
those  who  owed  services  by  their  tenures  answered  those  services  by  tlie 
qualities  and  nundiers  of  tlie  persons  required ;  then  to  muster  those 
whom  they  thought  [Nroper  to  admit,  and  to  assign  them  quarters;  and, 
if  it  was  an  CNjiedition  to  foreign  parts,  to  liillet  them  into  ships  for  their 
transjiortation,  and  to  govern  them  while  tlioy  were  upon  the  sea;  and 
iqion  their  landing  to  direct  into  what  battalions  and  conqianies  they 
tihould  be  fornicd  ;  and  during  the  actual  wars  to  hold  court  for  the  de- 
terminationH  of  all  oiFeuceB  committed  against  llie  laws  of  war,  and  for 
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Norman  reigns  neither  of  them  comes  into  much  prominence. 

Miles,  the  constable   of  Gloucester,  who  was  made  earl  of 

Herefoi'd  by  the  empress,  and  whose  dignity  descended  to  the 

Bohuns,  is  the  first  of  the  number  who  takes  the  position 

ordinarily  associated  with  the  title  of  high  constable.    Both  the 

constable  and  the  marshal  had  places  and  definite  functions 

in  the  Exchequer.     Somewhat  of  the  same  developing  and 

defining  process  which  we  have  traced  in  the  justiciarship  seems 

to  have  taken  place  in  these  ofiices.    Not  only  was  there  a  Consoiida- 
^  .  ,   tion  of  t  he 

double  set  of  ofiicials,  arising  partly  perhaps  from  the  consoli-  great  oHices 

dation  of  the  Anglo-Saxon  and  the  Norman  courts,  but  each 
of  the  offices  seems  to  have  been  held  by  several  co-ordinate 
functionaries — there  are  several  dapiferi  and  camerarii  ^  ;  nnd 
as  eveiy  castle  had  its  own  constable,  there  were  many  barons 
who  had  a  right  to  call  tliemselves  the  king's  constables.  The 
attainment  by  some  one  of  these  of  the  right  to  call  himself 
high  steward,  or  high  constable,  was  doubtless  a  gradual  pro- 
ceeding ;  and  it  may  conjccturally  be  referred  to  the  age  of 
Stephen  when  both  the  contending  parties  sought  to  retain 
their  fickle  partisans  Ijytlie  gift  of  honours  and  titles.  Probably 
each  one  of  these  offices  has  a  history  of  its  own,  for  which  only 
scanty  materials  now  exist. 

The  separation  of  the  great  functionaries  of  the  household  pouvt  oiiices 
'  °  bee  ime  he- 

from  those  of  the  State  is  ultimately  marked  by  the  fact  of  reditary; 

the  former  becoming  hercditarj-,  while  the  latter  continue  to 

be  ministerial.    And  this  is  further  distinimished  :  the  minis- State  offices 

siileable. 

terial  offices  are  saleable.  The  treasurer,  the  chancellor,  even 
the  justiciar,  pays  a  sum  of  money  for  his  office,  or  even  renders 
an  annual  rent  or  feim  for  it^.  This  practice  runs  on  to  the 
thirteenth  century,  when,  so  many  of  the  dignities  having  be- 
come hereditary,  and  the  feeling  of  the  nation  being  sfroiigly 
expressed  in  favour  of  reform,  the  king  was  compelled  to  clioose 
his  subordinate  ministers  with  some  reference  to  their  capacity 

the  (leciHinn  of  nil  civil  ciuihoh  ariHing  in  the  army  concerning  thu  rightH 
<if  priHonerM  and  liootieH  taken,  an<l  such  like.' 

'  See  Madox,  Kxche<iucr,  chap.  ii.  ;  unil  p.  345  above. 

'  See  below,  pp.  383,  3H4 
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Powers  of 

these 
officers. 


J  uduual 
powers  over 
their  own 
depart- 
ments. 


The  great 
council  of 
the  king- 
dom. 


Feudal  qua- 
lification of 
its  members. 


for  business.  Such  a  historj'  may  account  for  much  of  the 
indefinite  and  complicated  character  of  the  offices  of  State. 

The  powers  of  these  officers  were  very  considerable,  and 
were  extended  by  continual  encroachments.  Each  dignitary  of 
the  household  was  a  member  of  the  Curia  Regis  and  Exchequer, 
and  in  that  capacity  exercised  from  time  to  time  judicial  func- 
tions. Each  too  had  under  him  a  staff  of  servants  over  whom 
he  exercised  judicature  and  discipline  ;  and  this  was  extended 
to  the  cognisance  of  all  offences  committed  or  disputes  arising 
in  the  department  which  was  nominally  under  his  management. 
Hence  the  origin  of  the  courts  of  the  high  steward,  the  con- 
stable, and  the.  marshal,  which  are  subjects  of  complaint  down 
to  a  late  period.  These  courts  were  naturally  regarded  as 
exceptions  to  the  common  law  of  the  land  which  was  admin- 
istered by  the  justiciar  or  under  his  superintendence. 

123.  The  witenagemot  of  the  kingdom,  now  subsisting  under 
the  title  of  the  great  court  or  council,  forms  a  second  circle 
round  the  sovereign  ^  Under  the  Conqueror  this  assembly  re- 
tained very  much  of  its  earlier  character :  the  bishops  and 
abbots  still  attended  in  virtue  of  their  official  wisdom,  and  witli 
them  the  great  officers  of  State  and  the  chief  of  the  Norman 
baronage.  It  was  however  rather  a  court  than  an  organisetl 
council.  It  cannot  be  certainly  affirmed  that  the  tenure  of  a 
particular  estate  of  land,  held  by  homage  and  fealty,  either  was 
an  indispensable  qualification  or  bestowed  the  privilege  of  mem- 
bershi])  :  and  before  the  reign  of  Henry  II  it  would  be  rash 


'  Gneist,  Verwalt.  i.  238  sq.,  argues  strongly  against  the  continuance 
of  the  witenagemot  in  the  form  of  a  feudal  council,  and  maintains  the 
practically  absolute  character  of  the  govfrnnicnt  in  the  Nonnan  times. 
It  would  not  now  be  contended  that  the  assembln  s  brought  together  by 
the  Conquuror  or  llcnry  1  had  the  definite  organisation  of  the  parliaments 
of  Edward  I,  or  even  of  the  councils  of  Henry  II.  But  that  there  were 
such  gatherings  of  magnates,  and  that  those  gatherings,  when  they  emerge 
from  obscurity  in  the  reign  of  Henry  II,  were  assemblies  of  tenants-in- 
cliief,  is  clear  on  the  face  of  the  history.  The  period  was  one  of  transition 
and  growth  in  every  w.-vy.  No  legislative  act  turned  the  witenagemot 
into  a  feudal  council,  and  no  legislative  act  turned  the  feuilal  ccmncil  into 
a  parliament.  On  the  other  hand,  Oneist's  position,  that  the  Norman 
assemblies  were  not  independent  legislative  or  governing  assemhlies,  needs 
no  proof  The  kings  were  ]ii actieally  absolute,  but  they  retained  the 
theory  and  the  form  of  a  national  council. 
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to  maintain  that  eveiT  tenant-iu-chief  of  the  crown  was  a  Assembly  of 

tenants-in- 

member  of  the  assembly,  although  every  member  of  the  assembly  t^hief. 
was,  after  the  settlement  of  the  question  of  investiture,  obliged 
to  hold  his  barony  by  homage  and  fealty.  It  is  of  course  only 
to  the  bishops  and  abbots  that  that  measure  directly  applies, 
but  its  operation  in  their  case  necessarily  involves  the  obser- 
vance of  the  rule  in  all  others.  It  is  sufficiently  obvious  from 
the  Domesday  record  that  the  tenants-in-chief  had  hmg  had 
their  position  and  character  defined.  That  the  forcing  of  homage 
and  fealty,  with  the  baronial  tenure,  upon  the  bishops  had  the 
effect  of  annihilating  their  earlier  title  to  appear  in  the  witena- 
gcmot  as  sapientea  can  scarcely  be  maintained  It  completed 
however  tlie  symmetiy  of  the  baronage,  and  gave  a  basis  of 

uniformity  to  the  court  in  which  they  were  assembled.    The  other coun- 
.  ......  sellors. 

kings  no  doubt  exercised  the  right  of  associating  in  their 

deliberations  such  counsellors  as  it  might  seem  convenient  to 

admit,  as,  for  instance,  a  Roman  legate,  a  Norman  prelate  who 

would  be  unlikely  to  have  lands  in  England,  or  even  lawyers, 

monks,  or  clergymen  of  special  skill  or  sanctity;  but  it  does 

not  follow  that  such  strangers  would  be  allowed  to  vote  in 

case  of  any  difference  of  ojiinion.    Except  in  the  anomalous 

period  of  Stephen's  reign,  there  are  no  records  of  any  such 

discussions  as  might  lead  to  divisions.    In  private  perhaps  the 

sovereign  listened  to  advice,  but,  so  far  as  history  goes,  the 

'  Matthew  Paris  jilaces  the  conimutntion  of  title  in  a.d.  1070  ;  '  Epi- 
Bcopatus  quoque  et  abbatiaH  omnes  quae  baronias  tenebant  et  eatenus 
ab  omni  Kei-vitute  saeculari  libertatoiii  hal»iicrant,  nub  servitutc  statuit 
inilitari,  itirotiilans  Hingtilos  episcopatus  et  abbitias  pro  vohiiitate  sua,  (plot 
iniliti.'K  Hil)i  et  HuccesKoribu.s  siiis  hostilitatis  tempore  voluit  a  siiij^iilin 
t;x)iil)eri'  (ed.  Wats,  p.  7).  Even  if  this  refurs  to  any  real  act  of  William, 
and  is  not  a  mistaken  account  of  the  effect  of  the  Domesday  Survey,  the 
ohan^fe  is  not  completed  until  the  prelates  do  homage  .and  fealty  for  their 
temporalities.  The  exact  form  and  nature  of  o])iscopal  homage  is  a  matter 
of  discuHsion,  on  which  see  Taylor,  Glory  of  llugality,  pp.  357  sq.  Ol.tn- 
vill  (ix.  l)  says,  '  episcojii  vero  consecrati  honiagiuni  facere  non  solent 
domino  regi  etiam  de  baroniis  siiis,  scd  fidelitateni  cum  jurameiitis  inter- 
)>ositis  ipsi  pnestare  solent.  Electi  vem  in  ejiiscopus  ante  consecrationeni 
Hiiain  hoinugia  sua  facere  solent."  As  no  bisiiop  could  say  to  the  king 
'  ilevenio  homo  vcster,'  the  form  wa.s  probably  of  the  nature  of  fealty 
rather  than  homage.  Hencp  the  bishopi  were  summoned  to  parliament 
'  in  fiile  et  ddectione  quibus  nobis  tenemiui,'  lay  lords  '  in  tide  et 
liouiiigi".'  Yet  in  common  language  the  bishojjs  held  their  baronies  by 
homage  and  fealty. 
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Gtiiei-ai      counsellors  who  took  part  in  formal  deliberations  must  have 

in  recordtd  been  unanimous   or  subservient.    An  assembly  of  courtiers, 

holding  their  lands  of  the  king,  and  brought  together  rather 

for  pompous  display  than  for  political  business,  may  seem 

scarcely  entitled  to  the  name  of  a  national  council  ^.    Such  as 

it  was,  however,  this  court  of  bishops,  abbots,  earls,  bai'ous,  and 

knights  Avas  the  council  by  whose  advice  and  consent  the  kings 

condescended  to  act,  or  to  declare  that  they  acted  ^. 

The  Norman     A  council  based  on  the  principle  that    its    members  are 
council  ge- 
nerally an     qualified  by  feudal  tenure  of  land  ought  not  to  confine  itself 
asscmblj-  of  ,  i       <•  •      i      i  i   •     i    i       n   p     i    i  i 

iiiaffiuites :    to  an  assembly  of  magnates:   it  should  mclude  all  freeholders 

of  town  or  country  who  are  not  luider  any  mesne  lord,  and 
would  thus  be  in  theory  a  much  larger  and  more  liberal  re- 
presentation of  the  nation  than  anything  that  had  existed  since 
but  some-    the  days  of  the  Heptarchy.    On  some  occasions,  especially  at 
K^nei-al       the  great  councils  of  Salisbury  in  1086  and  11 16,  it  is  probable 

lueetini;  of  p  i     i  • 

ian<i-ow'iif  rs.  that  a  general  muster  of  the  landowners  of  the  kuigdom  was  held, 
at  which  all  were  expected  either  to  be  present  or  to  send  their 
excuses  by  the  sheriffs,  who  on  the  former  occasion  are  espe- 
cially said  to  have  been  summoned  ^.  But  the  number  of  per- 
sons who  were  really  consulted  on  business,  or  to  whom  the 
show  of  such  attention  was  paid,  must  have  been  always  very 
limited.  As  both  earlier  and  later  was  the  case,  only  the 
highest  class  was  called  on  to  treat  of  the  highest  matters  ;  the 

'  Gtieist  (Verw.  i.  223)  remark.s  tliat  in  tlie  .solemn  courts  liekl  at  the 
festivu's  the  oppressed  English  might  recognise  tlie  ancient  witenagemot, 
and  the  proud  Norman  tlie  baronial  coiirt  ;  whilst  the  Concjucror  took 
good  care  that  they  should  be  neither  tlie  one  nor  the  other.  The  view 
which  I  have  maintained  in  these  cha))ters  is  different :  1  believe  that  the 
ConqutTor  wished  to  make  these  councils  both  witenageniots  and  baronial 
I  courts,  80  maintaining  fonn  and  reality  that  the  one  princi])le  should  be  a 

check  upon  the  other  ;  but  it  Ls  a  mistake  to  adopt  too  strict  definitions 
in  such  m:itter.  The  evidence  of  the  Chronicle  is  sufficient  to  prove  the 
form  and  reality  of  deliberatii  n.  In  1085, 'At  mid-winter  the  king  was 
at  Gloucester  with  liis  witan,  and  he  held  his  court  (hired)  there  five  <lays  : 
and  afterwards  the  archbishop  and  clergy  held  a  synod  there  for  three 
days. . . .  After  this  the  king  held  a  great  consultation  (niycel  getheaht).' 
Chron.  Sax.  a.D.  1085. 

'  '  Arcebisco|ias  and  leodbi.scopas,  abbodas  and  eorlas,  thegnas  and 
cnihtas.'    Chron.  .S;ix.  a  d.  10S6. 

'  '  Archiepiscopi,  episcopi,  abbates,  comites,  barones,  vicecomites,  cum 
suiu  militibus.'    Flor.  Wig.  A.D.  1086. 
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people,  if  they  were  called  at  all,  would  hear  and  obey.    And  Ordinary 

members 

thus  the  constituent  parts  of  the  assembly  are  reduced  to  the  of  these 

councils. 

archbishops,  bishops,  abbots,  earls,  barons,  and  knights.  The 
sheriffs,  who  would  come  invariably  under  one  of  these  heads, 
may  be  left  out  of  consideration  in  this  relation.  The  enu- 
meration is  however  in  no  way  based  on  a  logical  division ; 
all  the  members  were  barons  by  tenure,  gi'eater  or  less,  and 
all  the  earls  and  barons  strictly  so  called  were  probably 
knights. 

On  the  ecclesiastical  members  of  the  council  it  is  unnecessary  Bishops, 
to  dwell :  their  character  is,  except  as  affected  by  the  acceptance 
of  feudal  baronies,  exactly  the  same  as  it  was  before'.  TheThearch- 

•'  bishop  ot 

archbishop  of  Canterbury  is  still  recognised  as  the  first  con- 

stitutional  adviser  of  the  crown  ^  :  "William  Rufus  acknowledges  advisor  or 
.  the  crown, 

the  right  of  Lanfranc  as  di^^tinctly  as  Henry  I  does  that  of 

Anselm  ^.  And  the  importance  of  this  position  probably  lay 
at  the  root  of  the  claim  made  by  the  kings  to  decide  which 
of  two  rival  popes  should  be  recognised  in  the  country :  the 
theory  that  it  was  by  the  acceptance  of  the  pall  from  Rome 
that  the  metropolitical  status  was  completed,  might  have  ex- 
posed the  king  to  the  necessity  of  receiving  his  chief  counsellor 
from  a  hostile  power,  unless  limited  by  such  a  condition  *  :  and 
as  the  papal  theory  of  appeals  and  legations  was  not  yet  applied 

'  This  is  the  old  question  of  tlie  title  of  the  bishops  to  sit  in  parliament. 
It  is  scarcely  necessary  to  say  more  than  that  tlit-y  had  .sat  before  tha 
(/'onquest  as  witan,  and  continiied  to  do  so  without  break  afterwards.  See 
Seidell,  Titles  of  Honour,  pp.  695,  696;  Hody,  Convocation,  p]).  128,  129. 
The  liishop  of  Rochester  always  sat  in  parliament,  even  when  he  received 
h's  teiii|ioralitie8  from  the  archbisho])  of  Caiiteibury  and  not  from  tbe 
king  ;  and  accordin{,dy  the  bishops  of  the  sees  founded  at  the  Uefomiation, 
who  never  held  baronies  at  all,  sit  exactly  as  the  other  bishops.  The 
(|u:>lification  is  however  strictly  nfficUil  wi-sdom,  for  suffniffans,  altlioiiu'h 
spiritually  equal  to  diocesan  liishopa,  have  never  gat.  Hody  explains  tlii.s 
by  s;iyiiij,'  that  the  bishops  sit  as  governors  of  the  Church  ;  anil  the  same 
miiy  be  said  of  abbots  and  priors,  although,  as  tlieir  apiiearance  in  the 
national  council  is  for  the  most  part  subse(|Ui  nt  to  the  Conquest,  and  aH 
only  the  abbots  and  priors  wlio  hold  baronies  were  summoned,  the  question 
with  regard  to  thoni  is  more  complicated  than  that  of  the  bishops. 

'  This  fact  app.  ars  clearly  in  Lanfraiie's  letters  ;  e.  g.  '  hoc  est  consilium 
regis  et  iiRuni,"  Kp.  32;  cf.  Ep.  58.  Anselm  tried  to  obtain  a  promiso 
from  William  Rufus,  that  he  would  act  on  his  advice  in  the  bame  way. 
Kadmer,  i.  p.  20. 

'  Above,  p.  304.  «  Abovo,  p.  285. 
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to  England,  the  power  of  the  archbishop  to  further  or  retard 
the  promotion  of  bishops  was  practically  unlimited,  except  by 
means  which  it  would  have  been  highly  dangerous  for  the  king 
to  adopt.  Even  at  the  best  the  relations  of  the  archbishoj)s 
to  the  Norman  kings  were  hazardous,  and  depended  far  more 
on  personal  than  on  legal  considerations.  The  fact  that  even 
"William  Rufus  was  obliged  to  except  the  primatial  see  of 
Canterbury  from  his  unscrupulous  misuse  of  jiatronage,  is 
another  proof  of  the  strong  constitutional  hold  of  the  arch- 
bishops ;  a  hold  which  their  consistent  exertions  for  the  pro- 
tection of  the  people  and  the  purification  of  the  Church  mo.st 
amply  justified.  The  whole  of  the  episcopal  body  was  until  the 
middle  of  Henry  I's  reign  sworn  to  obedience  to  Canterbury  ; 
and  the  archbishop  of  York,  even  after  he  had  obtained  re- 
cognition of  his  independence,  had  so  small  a  body  of  suffragans 
as  to  make  his  position  in  fact  subordinate.  He  was  very 
powerful  in  Yorkshire,  but  of  secondary  importance  at  court. 

124.  The  earls  of  the  Norman  period  are  not  numerous,  nor 
are  the  peculiar  characteristics  of  the  rank  well  ascertain (hI. 
The  tendency  towards  feudalisation  of  the  governmental  ma- 
chinery, which  had  been  growing  since  the  days  of  Canute, 
might  have  made  the  assimilation  of  the  English  ealdorman  to 
the  Norman  count  easy  and  obvious ;  but  that  tendency  was 
counteracted  by  the  policy  of  William  in  more  ways  than 
one  ;  and  consequently  it  is  difficult  to  reduce  the  expedients 
which  he  adoi)ted  in  the  several  cases  to  a  uniform  rule.  In 
the  eai'ly  days  of  his  reign  the  earls  whom  he  appointed  seem 
to  be  merely  successors  to  the  English  magistrates  of  the  same 
name.  William  Fitz-Osbcrn,  for  instance,  succeeds  to  the  earl- 
dom of  Hcrefordshii'e  which  had  been  held  by  the  Confessor's 
nci)hew  Ralph  ;  Raljjh  Guadcr  has  the  earldom  of  East-Anglia  ; 
and  Edwin  and  Waltheof  retain  until  their  fall  some  portion  of 
the  territory  which  they  had  inlierited  with  the  same  title. 
The  three  great  earldoms  of  Chester,  Shropshire,  and  Northum- 
berland were  created  by  the  Conqueror  out  of  the  forfeited 
inheritance  of  Edwin,  Morcar,  and  Waltheof,  and  may  likewi.se 
be  regarded  as  continuing  the  line  of  the  ancient  magistracies. 
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Hugh  of  Avranches  earl  of  Chester,  Roger  of  Montgomery  earl 
of  Slu'opsliire,  and  Alberic  earl  of  Northumberland  are  the  only 
persons  who  in  Domesday  hold  the  title  of  comes  by  viitue  of 
English  eaildoms^;  all  the  rest — William  of  Evreux,  Robert  of 
Eu,  Robert  of  Mortain,  Eustace  of  Boulogne,  Alan  of  Brit- 
tany, and  Robert  of  ileulan — were  counts  simply,  the  first  three 
of  Norman,  the  latter  three  of  French  counties^.  In  some  other  Bishops 
cnses  the  jurisdiction  of  the  ealdorman  was  held  by  a  bishop,  who  earlsf 
may  have  borne  the  title  of  earl,  although  the  evidence  on  this 
point  is  not  convincing  :  such  was  the  position  of  Odo  of  Bayeux 
in  Kent,  of  Wakhcr  of  Durham,  and  perhaps  of  Gosfrid  of  Cou- 
tances,  the  founder  of  the  fortunes  of  the  Mowbrays,  in  Northum- 
berland. The  third  penny  of  the  county,  which  had  been  a  part 
of  the  profits  of  the  English  earls,  is  occasionally  refen-ed  to  in 
Domesday',  but  not  in  connexion  with  existing  earldoms,  as  was 
afterwards  tlie  case.    The  title  thus  sparingly  bestowed  by  the 

Conqueror  was  confeired  little  more  lavishlv  by  his  sons  :  Henry  Earls 

.  '  created  b 

of  Beaumont,  brother  of  the  count  of  Meulan,  was  made  earl  of  Wniiam 

Warwick*,  Robert  Mowbray  earl  of  Northumberland,  and  William  Henn,  1. 

of  Warenne  earl  of  Surrey',  by  William  Rufus ;  the  count  of 

Meulan  himself  received  the  earldom  of  Leicester  from  Henry  I ; 

'  To  these  may  be  added  the  Countess  Judith,  the  widow  of  Waltheof, 
■who  had  the  counties  of  Huntingdon  and  Northampton  as  earldoms, 
which  descended  to  her  daugliter  Maud,  and  through  her  to  the  family  of 
Senlis  and  the  kings  of  Scots. 

'  Ordericus  Vitalis  has  unfortunately  created  a  good  deal  of  confusion 
on  this  point ;  he  savs  (lib.  iv.  c.  7)  that  the  Conqueror  gave  the  county  of 
Buckingham  to  Walter  Giffard,  that  of  Surrey  to  Wdliani  of  W  arenne, 
and  that  of  Holdemess  to  Odo  of  Champagne;  in  each  case  the  coniilatus 
here  given  wan  given  as  a  lordshij),  not  as  an  earldom,  anil  accordingly 
none  of  the  three  ap|)ear  as  romlltK  in  Domesday.  The  lordship  of  Holder- 
neBH  was  held  with  the  county  of  Auni.lle.  Tiie  earldoui  of  Surrey  was 
created  by  William  Kufus :  that  of  Buckingham  is  obscure  in  its  origin, 
but  is  piobably  to  be  referred  to  William  Rufus.  That  of  Devon  is  said 
to  have  been  created  for  Richard  of  Kedvers  by  Henry  I.  Tlie  most 
famous  however  of  tlie  disputed  earldoms  is  that  of  Richmond,  the  lonlship 
given  by  the  Compieror  to  Alan  count  of  Brittany.  On  this  see  the  ihinl 
report  of  the  Lords*  Committee  on  the  dignity  of  a  peer,  pp.  96  h(|.  ; 
Courthope's  Historic  Peerage,  p.  395. 

'  See  abovij,  p.  1 1 3. 

*  The  count  of  Meulan  had  considerable  rights  in  Warwickshire,  re- 
Cori]e<l  in  Dome-day,  but  the  earldom  was  created  for  Henry  his  brother  ; 
and  he  hiniself  obtained  the  earldom  of  Leicester  in  1 103. 

°  In  1089;  Ord.  Vit.  viii.  c.  9.    See  also  Ellis,  lutrod.  i  507. 
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the  earldom  of  Gloucester  was  conferred  by  the  same  king  on 
his  illegitimate  son.  In  all  these  cases  it  is  probable  that  some 
portion  of  the  traditional  authority  of  the  ealdormanship  was  con- 
ferred with  the  title.  The  next  reign  saw  a  great  increase  in 
the  number  and  a  change  in  the  character  of  these  officers'. 
Stephen,  almost  before  the  struggle  for  the  crown  had  begun, 
attempted  to  strengthen  his  party  by  a  creation  of  new  earls. 
To  these  the  third  penny  of  the  county  was  given,  and  their 
connexion  with  the  district  from  which  the  title  was  taken  was 
generally  contined  to  this  comparatively  small  endowment,  the  rest 
of  their  provision  being  furnished  by  pensions  on  the  Exchequer. 
The  earls  A  similar  expedient  was  adopted  by  the  empress ;  and  as  most  of 
Stephen  and  the  earls  SO  ci'eated  contrived  to  retain  their  titles,  it  is  possible 
that  the  frequent  tergiversations  which  mark  the  struggle  may 
have  been  caused  by  the  desire  of  obtaining  confirmation  of  the 
rank  from  both  the  competitors  for  the  crown.  Stephen  made 
Hugh  Bigod  earl  of  Norfolk,  Aubney  de  Vere  earl  of  Oxford, 
Geoffrey  de  Mandeville  earl  of  Essex,  Richard  de  Clare  earl 
of  Hertford,  William  of  Aumale  earl  of  Yorkshire,  Gilbert  de 
Clare  earl  of  Pembroke,  Robert  de  Ferrers  earl  of  Derby,  and 
Hugh  de  Beaumont  earl  of  Bedford  ^.    The  empress  created  the 

'  The  comites  mentioned  in  the  Pipe  Roll  of  31  Henry  I  are  the  counts 
of  Eu,  Beaumont,  Brittany,  Perche,  Flanders,  Guisnes,  Meulan,  Mortain, 
and  Provins ;  and  the  earls  of  Chester,  Gloucester,  Leicester,  Warenne 
(Surrey),  and  Warwick. 

*  As  Stephen's  earldoms  are  a  matter  of  great  constitutional  importance, 
it  is  as  well  to  give  the  dates  and  authorities  : — 

Hugh  Bigod,  Norfolk;  before  1153.    Foedera,  i.  18. 

Aubrey  de  Vere,  Oxford  ;  questionable. 

Geofirey  de  Mandeville,  Essex;  before  1 143.    Foedera,  i.  18. 
Richard  de  Clare,  Hertford  ;  uncertain. 

William  of  Aumale,  Yorkshire  ;  in  1 138.    John  of  He-xham  (ed.  Raine), 
p.  1  20. 

Gilbert  de  Clare,  Pembroke;  in  1 138.    Ord.  Vit.  xiii.  37. 
Robert  de  Ferrers,  Derby;  in  1 138.     John  of  Hexham,  p.  120;  OiJ. 
Vit.  xiii.  37. 

Hugh  de  Beaumont,  Bedford.    Gesta  Stephani,  p.  74. 

William  of  Ypres,  Ki  nt ;  questionable.  Meyer,  Annales  Flandriao, 
p.  51.  The  dates  and  authorities  for  the  einpres.s's  earldoms  are  aa 
foUowB : — 

Williatn  de  Mohiin,  Somorsft.    Mon.  Angl.  vi.  335. 
Patrick  of  Salisbury,  Salisliury  ;  before  1153.    Foedera,  i.  16. 
Miles  of  Gioucei  tor,  Hereford  ;  1141.    Foedera,  i.  14;  Sulden,  Titles  of 
Honour,  p.  648. 
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earldoms  of  Salisbury,  Hereford,  Somerset,  Cambridge,  and 
Essex,  if  not  more.  Two  or  three  earldoms  of  uncertain  creation, 
such  as  those  of  Buckingham  and  Lincoln',  which  were  possibly 
connected  with  hereditary  sheriffdoms,  appear  about  the  same 
period. 

The  dignity  of  an  earl  was  conferred  by  a  special  investiture,  invest iiura 

.        .  of  earls, 

the  girding  on  of  the  sword  of  the  county  by  the  kmg  himself, 

and  may  be  regarded  so  far  as  a  personal  rather  than  a  tenito- 
rial  office,  like  knighthood  itself.  But  the  idea  of  official  po- 
sition is  not  lost  sight  of,  although  the  third  penny  of  the  pleas 
and  the  sword  of  the  shire  alone  attest  its  original  character. 
The  relief  of  the  earl,  like  the  heriot  of  his  predecessor,  is  much 
higher  than  that  of  the  simple  baron  ;  and  although  we  have 
no  warrant  for  supposing  that  a  fixed  number  of  knights'  fees 
was  necessarily  attached  to  the  title,  the  possessions  of  the  earl 
were  as  a  rule  very  much  larger  than  those  of  the  baron. 

The  question  of  the  jurisdiction  of  the  earl  in  his  shire  is  Jurisdiction 
somewhat  complicated.    In  some  cases  the  title  was  joined  to 
the  lordship  of  all  or  nearly  all  the  land  in  the  shire;  in  some 
it  conveyed  apparently  the  hereditary  sheriffship*;  and  in  a  few 

cases  the  regalia  or  royal  rights  of  jurisdiction.    The  palatine  Palatine 

n  r,i  7-1  •  •  p    ^     1  earldonis. 

earldom  of  Chester   }s  the  most  important  mstance  of  the  latter 

class.    The  earl,  as  we  have  seen  ah-eady,  was  said  to  hold  his 

earldom  as  freely  by  his  sword  as  the  king  held  England  by  the 

crown  ;  he  was  lord  of  all  the  land  in  his  shire  that  was  not  in  the 

hands  of  the  bishop;  he  had  his  court  of  barons  of  the  palatinate, 

Aulirey  de  Vere,  Cambridge.     Dugdale,  Baionago,  p.  190;  Selden, 
Titles,  p.  650. 

Geoffrey  ile  Mandeville,  Essex.    Selden,  Titles,  p.  647. 

Re;{inald,  Cornwall ;  appointed  by  Robert  of  Gloucester  in  1 140.  NV. 

Malniesb.  Hint.  Nov.  ii.  §  34. 
'  On  the  history  of  the  earldom  of  Lincoln,  see  Courthope,  Hist.  Peerage, 
p.  287. 

'  Sew  the  grant  to  (ieofFrey  Mandeville,  Selden,  p.  647.  The  earls  of 
Salisbury  were  .sheriffs  of  Wilts  friKn  the  reign  of  Henry  II  to  the  i6th  of 
Huiiry  III  :  their  earldom  being  in  fact  based  on  a  heriMlitary  .sheriffdom 
(if  earlier  ilate.  'Hie  Reauchanip  earhlom  of  Warwick  was  in  the  same  way 
founded  on  a  hereditary  sheriirdoni  held  almost  from  the  Conquest. 

'  On  the  palatine  earldom  in  general,  see  Selden,  Titles  of  Honour, 
pp.  640  sq. ;  above,  p.  371.  The  first  creation  of  a  palatine  earldom  under 
that  name  is  that  of  Lunciister  in  1 55 1. 
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The  palatine  the  writs  ran  in  his  name,  and  he  was  in  fact  a  feudal  sovereign 

earldoms.      •      m     ^  •  ^ 

m  Cheshire  as  the  king  was  in  Normandy The  bishop  of 

Durham  occupied  exactly  the  same  jDosition  in  Durham,  a  position 
of  earlier  date  than  the  conquest,  founded  on  the  immunities 
granted  by  the  Northumbrian  kings,  and  confirmed  by  the 
Conqueror,  in  the  idea  probably  of  placing  a  strong  and  in- 
violable jurisdiction  as  an  obstacle  to  Scottish  invasion  ^.  The 
earldom  of  Kent  is  said  by  Ordeiicus  Yitalis  to  have  been  con- 
ferred as  a  palatine  earldom  on  Odo  of  Bayeux  ;  but,  although  at 
the  time  of  the  Domesday  Survey  he  is  still  found  in  possession 
of  an  enormous  number  of  lordships  in  the  county,  the  day  of 
his  greatness  was  over,  and  we  are  left  in  uucertaiuty  whether 
he  ever  really  possessed  the  regalia.  Another  case  is  the  earl- 
dom of  Shrewsbury ' :  Eoger  Montgomery  held  as  lord  all  the 
laud  in  Shi-opshire,  save  such  as  belonged  to  the  church  and  five 
comparatively  insignificant  tenants-in-chief :  in  a  charter  pre- 
served by  Ordericus  Vitalis  he  speaks  of  the  sheriff  of  the  county 
as  'my  sheriff*'  in  a  way  that  leads  to  the  conclusion  that 
he  also  may  have  possessed  palatine  rights  ;  but  this  earldom 
was  forfeited  before  the  time  at  which  documentary  evidence 

Possible  would  be  found  to  illustrate  it  more  fully.  The  other  earldoms 
palatine  ju- 

risdictions    based  on  the  Anglo-Saxon  jurisdictions  are  liable  to  similar 

'  The  palatine  earldom  of  Chester  had  its  own  courts,  judges,  and  staff 
of  officers,  constable,  steward  and  the  rest :  it  had  its  parliament,  con- 
sisting of  the  barons  of  the  county,  and  was  not  until  1541  represented  in 
the  parliament  of  the  kiiitrdom.  Tlie  eight  baronies  of  the  earldom  were 
H  dton,  Montalt  or  ISIould,  Nantwich,  Maljias,  Shilbroke,  Dunhani-Ma.scy, 
Stockport,  and  Kinderton :  the  last  was  held  by  the  family  of  Venables, 
which  bore  the  title  of  baron  of  Kinderton  long  before  the  head  of  it  was 
called  to  the  House  of  Lords.  The  history  of  this  imperiuni  in  imperio  is 
curious,  and  is  given  in  detail  in  Ormerod's  Cheshire,  vol.  i.  The  b.arons 
spiritual  are  said  to  he  eight  as  well  as  the  temporal  ones ;  namely,  two 
bisho|is,  Chester  or  Lichfield,  and  Bangor  ;  six  abbots,  S.  Werburgh's, 
Combermere,  ."^tanlaw,  Norton,  Birkenhead,  and  Vale-Royal.  Ibid.  pp. 
I49,  150.    The  ex.-ict  accuracy  of  the  details  is  questionable. 

'•'  The  organisation  of  Durham  was  not  quite  so  complete  as  the  alleged 
palatine  system  of  Chester :  the  barony  of  Hilton  is  the  only  one  of  any 
note  among  the  tenancies-in-chief.  But  it  had  its  whole  array  of  officers, 
courts  of  justice  and  record,  which  were  kept  in  tho  name  of  the  bishop 
until  1836.    See  above,  p.  271,  note  1. 

'  See  above,  p.  271.  This  earldom  has  many  marks  of  a  palatinate,  but 
became  extinct  too  early  to  fumisli  conclusive  evidence  of  its  character. 

•  Ord.  Vit.  v.  13. 
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question*;  and  it  is  possible  that  if  we  possessed  more  abundant  in  other 
materials,  it  would  be  found  that  the  reduction  of  great  terri- 
torial jurisdictions  to  merely  titular  dignities  was  gi-adually 
worked  out  by  the  Norman  kings,  instead  of  being,  as  is 
generally  presumed,  a  principle  of  policy  fully  developed  by 

the  Conqueror  himself    The  dignity  of  earl  was,  it  is  scarcel)'  Succession 
...  1     1    •     Ti  -1  toearldoius 

necessary  to  say,  hereditary ;  but  the  heir  did  not  acquire  the 

formal  rank  until  he  was  invested,  although  he  might  obtain 
possession  of  his  lands,  and  even  his  share  of  the  profits  of  the 
shire-moots,  before  he  received  the  sword  ^.  There  are  instances 
moreover  of  a  division  of  the  inheritance  of  the  great  earls  :  Roger 
of  Montgomerj',  who  held  the  comities  of  Shropshire  and  Sussex, 
left  his  Norman  fiefs  to  his  elder  son,  and  the  English  to  the 
second The  first  earl  of  Leicester,  who  was  also  count  of 
Meulan,  divided  his  estates  between  his  twin  sons,  who  founded 
the  houses  of  Meulan  and  Leicester  respectively  * ;  and  the  earl- 
dom of  Lincoln  perhaps  owes  its  origiu  to  a  similar  pai-tition  ^. 

The  title  of  baron,  unlike  that  of  earl,  is  a  creation  of  the  The  baron, 
(/onquest.  The  word,  in  its  origin  equivalent  to  homo^,  receives 
under  feudal  institutions,  like  homo  itself,  the  meaning  of  vassal. 
Homage  (hominium)  is  the  ceremony  by  which  the  vassal  be- 
comes the  man  of  his  lord  ;  and  the  homines  of  the  king  are 
l)arons.  Possibly  the  king's  thcgn  of  Anglo-Saxon  times  may 
answer  to  the  Norman  baron ;  both  terms  have  somewhat  the 

'  For  example,  William  Fitz-O.sbern  legislated  for  Herefordshire  : 
'  Manet  ad  tiunc  diem  in  coinitatu  ejus  apud  Herefordiani,  le'.;iim  qua-s 
Btatuit  inconcussa  firmitas,  ut  nullus  miles  pro  qualicumque  commisso  plus 
septcm  solidis  solvat;  cum  in  aliis  provinciis  ol)  parvam  occasiunculam 
in  tian«gressione  praecepti  beriliH  viginti  vel  viginti  cpiinque  pendantur.' 
W.  Malnifsb.  G.  R.  iii.  §  256.  llio  earldom  of  Nortliundjcrland  was  also 
more  like  a  vicerejral  appointment  than  a  hereditary  dignity  ;  see  Courthope, 
Hist.  Peerage,  ]).  li. 

'  See  Hoveden's  jiocount  of  the  investiture  of  William  Marshall  and 
Geoffrey  Fitz- Peter  at  John's  coronation,  vol.  iv.  p.  90. 

'  Ord.  Vit.  v.  14.  *  Ibid.  .\ii.  33.  °  See  above,  p.  363. 

•  It  is  explained  as  connected  witli  the  word  wer  (used  in  wergild),  a 
man.  It  occurs  as  early  as  a.d.  744  in  the  form  of  paro,  moaning  a  free- 
man, and  is  used  in  the  Le^es  Alamannorunj  as  opposed  to  a  slave  ;  more 
generally  however  for  vum  generally.  Waltz,  1).  V.  (J.  ii.  183,  iv.  2S1. 
It  does  not  occur  in  thf  writini,'s  of  Knglislimcn  l)efore  the  ('on(|Uest;  but 
appears  in  Domesday  and  in  tiie  charter  of  Henry  I  in  its  recogniatd  mean- 
ing of  a  ten»nt-iu -chief  of  the  king.    See  Ellis,  Iiitrod.  i.  44,  45. 
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same  indefiniteness,  being  applied  sometimes  to  a  personal  re- 
lation, sometimes  to  a  territorial  one.  In  one  aspect,  any  of  the, 
king's  dependents  are  barones  ;  in  another,  the  barony  signifies 
a  definite  number  of  knights'  fees  ^.  But  as  it  has  been  found 
impossible  to  reduce  the  territorial  baronies  to  any  fixed  area  of 
extension,  it  is  probable  that  the  term  involves,  from  its  first 
entrance  into  English  history,  nothing  more  than  the  idea  of 
Different  royal  vassal  or  tenant-in-chief Of  these  there  were  many 
bai'onage.  ^  grades,  besides  the  great  distinction  of  majores  and  minores 
which  appears  in  Magna  Carta  they  varied  according  to 
personal  qualifications,  official  duties,  and  extent  of  property ; 
some  received  special  invitation,  were  summoned  '  propriis 
nominibus ; '  others  not.  The  baron,  as  possessor  of  one 
manor  or  of  many,  had  a  territorial  jurisdiction  of  a  limited 
sort ;  and  when  he  possessed  by  royal  gi'ant  the  profits  of 
the  hundred  in  which  his  castle  was  situated,  he  acquired 
an  hereditary  magistracy  somewhat  analogous  to  that  of  the 
eail ;  but  no  such  power  was  attached  to  the  barony  by  itself, 
nature  of  As  lord  of  his  manors,  he  had  his  court  of  tenants  in  each  :  he 
of  the        might  be  great  enough  to  have  a  body  of  personal  counsellors, 

barons. 

'  In  the  Modus  tenendi  Parliammtum  a  barony  is  said  to  contain  thirteen 
knights'  fees  and  a  third :  the  relation  between  knight,  baron,  and  earl 
being  the  same  as  that  of  the  shilling,  mark,  and  pound  ;  which  is  the  pro- 
portion of  their  respective  reliefs  in  some  copies  of  M.agna  Carta ;  Select 
Charters,  p.  193  ;  Blackstone's  Charters,  p.  38.  But  this  rvile  is  quite 
arbitrary ;  there  was  no  such  proportion.  On  the  Scottish  and  Irish 
measurements  which  are  called  baronies,  see  Robertson,  Essays,  pp.  133  sq., 
142  sq. 

*  On  the  history  of  the  disputed  question  of  barony  see  H.allam,  Middle 
Ages,  iii.  6  sq.  Selden  maintained  that  all  tenants-in-chief  by  knight- 
service  were  barons ;  Madox  that  there  was  an  original  but  undetermined 
difference  between  tenure  by  barony  and  tenuie  by  knight-service.  >~'ee 
also  Gneist,  Verwalt.  i.  270. 

^  The  distinction  of  majores  and  minores  barones,  although  it  appears 
perhaps  in  legal  phraseology  first  in  the  Dialogiis  de  Scaccario  and  Magna 
Carta,  is  in  usage  and  language  much  earlier.  Gneist  points  out  that  in  the 
army  the  difference  between  the  single  knight  .and  the  leader  of  50  or  25,  in 
the  Exchequer  the  difference  of  relief  between  a  hundred  .shillings  for  the 
knight  and  a  humlred  marks  for  the  baron,  in  the  court  and  in  the  shire- 
moot,  the  interval  between  the  two  classes  in\ist  have  made  itself  apparent. 
Dialogus  de  Scacc.  ii.  10.  It  may  indeed  be  fairly  conjectured  that  the 
land-owners  in  Domesday  who  ])aid  their  relief  to  the  shoriH',  those  who  held 
six  manors  or  h^ss,  and  those  who  jiaid  their  relief  to  the  king,  stood  in  the 
same  relation  to  one  another.  See  Spence,  Equitable  .J  uri.sdiction  of  Chancery, 
i.  p.  40;  and  above,  p.  157,  note  I ;  and  on  the  special  summons,  p.  567  below. 
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stewards,  cliamberlains  and  constables.  In  a  very  few  cases  he 
possessed  a  hereditary  sheriffdom,  but  this  was  probably  never 
directly  attached  to  a  territorial  barony,  although,  as  both  were 
hereditaiy,  they  might  descend  for  many  generations  together. 

The  lowest  class  of  tenants-in-chief  who  are  likely  to  have  T  lekniprlue. 
presented  themselves  in  the  national  council  are  the  knights  \ 
who  are  included  in  general  under  the  class  of  barons,  but  de- 
maud  some  further  notice.    In  tracing  the  history  of  the  thegn  The  knight 
in  an  earlier  chapter^,  the  knight  has  been  described  as  sue- ccssoroi 
ceeding  after  the  Conquest  to  his  position.    He  occujjies  neai-ly 
the  same  extent  of  land,  and  in  several  respects  has  an  analogous 
history.    But  the  knight  proper,  at  least  of  the  twelfth  century, 
is  not  merely  the  jiossessor  of  a  certain  number  of  hides  of  land, 
which  he  holds  by  the  tenure  of  chivalrj',  •'  per  loricam,'  or  as  a 
'  fief  de  hauberc  ; '  he  has  undergone  an  honourable  initiation  in 
the  use  of  arms,  which  distinguishes  him  from  the  unwarlike 

tenant  in  socage.  The  practice  of  '  dubbing  to  knighthood '  may  Institution 
111  1.  ^  o      ■  ofknight- 

Jiave  had  a  correspondmg  usage  in  Anglo-Sa.\on  times  ^ ;  it  hood, 
certainly  is  nowhere  mentioned  as  a  Norman  innovation,  and  it 
is  unlikely  that  Ethelred,  Canute,  or  Edward  the  Confessor,  who 
had  great  acquaintance  with  foreign  usages,  should  not  have  in- 
troduced into  England  the  institution  of  chivalry,  which  was 
then  springing  up  in  every  coimtry  in  Europe.  But  the  first 
mention  of  it  in  our  annals  is  in  reference  to  the  knighting  of 


'  Cnihi  is  commonly  useil  in  the  meaning  of  strrw,  .although  it  appears 
occasi'-nally  before  the  Conquest  witli  a  mmiewliaL  ditluient  application, 
possibly  efjuivalcnt  to  mtVc.t.  In  the  guilds,  in  the  inonunient-i  of  which  it 
occurs,  it  is  explained  as  'young  men,' hut  this  is  (piestionahlc.  It  had 
acquired  its  recognised  sense  by  the  middle  of  th.;  twelfth  century.  Chron. 
Sax.  A.D.  1086. 

'  Above,  p.  156. 

'  The  story  of  Atlielstan's  investiture  by  his  grandfather  Alfred  is  told 
by  Willi  am  of  Malmesbiiry,  G.  R.  ii.  §  1,^3:  '  (iueni  etiam  praem.ature 
militem  fecerat  doriatum  chhamyde  coccine.a,  gcinmato  balteo,  eiise  Saxo- 
nico  cum  ya','ina  aurea.'  The  practicp  is  no  doulit  derivcil  from  priuutive, 
almost  universal  custom,  although  oidy  occasionally  tiacealile  in  particular 
countries.  The  knighthood  of  Charles  the  Hald  by  his  father  in  838  (V. 
Ludovici,  c.  59;  Waitz,  I).  V.  U.  iv.  573")  may  have  serv,-d  as  ap  ecedent 
for  Alfie(l.  I'algrave  regards  Athelstan's  kniijhthood  as  the  |)rccedent  for 
that  of  Kichar.l  Sans  Peur,  but,  as  it  seems  to  me,  with  very  littl.'  authority. 
William  the  Conipieror  was  knighted  (militiae  insignia  recipicns)  by  the 
king  of  France.    W.  Malmesh.  ti.  U.  iii.  §  i  'O 
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Institution  the  Conqueror  and  his  sons,  when  it  appears  to  have  had  some- 
of  knight-  1  .  . 

)iood.         wliat  of  the  character  of  a  religious  as  well  as  of  a  legal  rite  ^. 

Henry  I  was  knighted  by  his  father^ ;  William  Rufus  is  said  to 
have  received  his  knighthood  from  Lanfranc  * ;  Henry  II  was 
dubbed  on  his  visit  to  England  by  his  great-uncle  King  David 
But  these  instances  seem  to  be  examples  only  of  a  practice  usual 
in  much  lower  ranks  of  society  ;  and  although  the  J'oung  aspirant 
might  seek  lustre  for  his  inauguration  by  receiving  his  spurs 
from  a  distinguished  warrior,  it  is  not  necessary  to  suppose  that 
the  right  of  conferring  it  was  restricted  to  a  smaller  body  than 
the  knightly  class  itself.  And  thus  the  history  of  the  institu- 
tion may  be  referred  to  the  primitive  custom  of  investing  the 
youth  in  the  full  assembly  of  the  tribe,  by  the  liand  of  his  king, 
prince|)S,  or  father.  Although  in  general  no  man  would  be  re- 
garded as  entitled  to  the  privileges  of  knighthood  or  allowed  to 
call  himself  a  knight  who  had  not  been  thus  initiated,  the  whole 
class  of  landowners  who  held  by  knight-service  would  be  for 
constitutional  purposes  comprised  under  the  name  of  knights. 
The  dignity  of  knighthood  was  often  bestowed  on  the  skilful 
wariior  who  had  no  qualification  in  laud,  and  it  was  of  course 
possessed  by  the  initiated  members  of  the  great  military  orders. 
Here  however  we  have  only  to  notice  those  members  of  the 
great  fi'aternity  of  chivalry  who  as  vassals  of  the  king  were 
entitled  to  take  their  place  in  his  solemn  council. 
r.iirKhirs        There  were,  in  some  of  the  towns  of  the  early  Norman  period, 

and  citr/.cn.s  . 

fx-fjisionally  elements  of  another  class  of  vassals  Avho  may  occasionally  have 

in  the  .  .  •' 

fiouncii.      been  brought  up  to  attend  the  national  gatherings ;  the  great 

'  John  of  Sali.sbury  describes  the  ceremony  as  used  in  the  middle  of  the 
twelfth  century  :  '  Inolevit  consuetude  solemnis,  ut,  ea  die  qua  quisque 
militari  cingulo  decoratur,  ecclesiam  solcmniter  adeat,  gladioque  super 
altare  posito  et  obhito,  quasi  celebri  professione  facta,  seipsuni  obscquio 
altaris  devoveat  et  gladii,  id  est,  officii  sui  jugem  Deo  spondeat  famulatum.' 
Polycraticus,  vi.  lo. 

*  He  is  said  by  Ordeiicus  Vitalis  (viii.  l)  to  have  received  his  arms  from 
Lanfranc.  This  may  have  been  so,  but  the  Conqueror  himself '  dubbado 
his  sunn  Henric  to  ridere.'    Chron.  Sax.  a.d.  ioS6. 

'  W.  Malinc'sb.  0.  R.  iv.  §  305.  Alibots  were  forbidden  to  make  kniiihts, 
in  the  council  "f  Tjoiidon  in  1 102  (Eadmer,  p.  68).  Thomas  Becket  kniiihted 
the  covuit  (if  (JuisncM  (I>ii  C'ange,  s.  v.  Miles),  and  William  hishop  of  Ely 
kniglited  H.'ilph  J?eanchanip  as  late  as  llgl.    11.  Uicelo,  c.  O64. 

*  Uen.  Hunt.  Ibl.  226. 
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men  of  London  and  York  for  instance.  It  is  certain  that  on 
sevei-al  occasions  the  citizens  of  the  capital  took  part  in  deliber- 
ation. In  the  assembly  at  which  the  election  of  the  Empress 
Matilda  took  place,  the  '  Communio '  of  the  city  of  London  was 
heard  pleading  for  Stephen's  liberation ;  but  we  have  no  evi- 
dence for  determining  in  what  character  they  attended  ^  The 
great  citizens  of  London  would  most  of  them  be  of  knightly 
rank,  possessing  qualifications  in  land,  and  taking  rank  as 
barons.  The  corporate  character  of  the  city  constitution  was 
very  grudgingly  admitted,  and  altiiough  it  is  just  possible  that 

some  representative  functions  may  have  been  discharged  by  its  '^^  trace  of 
'■  _  ,  T  .    .  represeiita- 

principal  members  who  sat  in  their  own  personal  right,  it  is  tive  mem- 

^  .       .  *  °     '  bersofthe 

probable  that  the  '  communio'  itself  could  only  be  heard  by  Norman 

•         1     1  •  couucils. 

petition.    The  idea  of  representation  which  was  familiar  enough 

in  the  local  courts  might  be  expected,  in  a  constitution  so  en- 
tirely based  on  land  tenure,  to  appear  in  the  central  council  as 
well.  But  it  is  not  to  be  traced  in  existing  records,  and,  when 
'it  does  appear  later,  it  is  in  that  intermittent,  growing,  and 
struggling  form  which  shows  it  to  be  a  novelty.  Of  any  repre- 
sentation of  the  freeholders  in  general  there  is  not  even  a  sus- 
picion. The  sheriffs  would,  as  being  barons  themselves,  have 
their  places  in  the  council,  and  might  report  tlie  needs  and 
wishes  of  their  neighbours,  but  as  royal  nominees  and  farmers 
of  the  revenue,  they  could  not  be  expected  to  sympathise  deeply 
with  the  population  which  they  had  to  assess  and  to  oppress. 

It  is  not  to  be  supposed  that  the  assemblies  at  which  all,  or  General 
even  a  large  proportion,  of  the  tenants-in-chief  presented  them-  ^uio'ti'n- 
selves  were  very  frequent.    The  councils  of  Salisbury  already  notft-wiuei'ir 
referred  to^  are  perhaps  the  only  occasions  on  which  anything 
like  a  general  assembly  was  brought  together.    These  were  for 
the  special  purpose  of  taking  the  oaths  of  fiialty,  and  comprised 
other  elements  tlian  the  tenants-in-chief    The  ordinary  courts 
or  councils  were  of  a  much  more  limited  character,  seldom  con- 
taining more  than  the  bishops  and  '  j)roccres,'  a  term  that  would 
include  only  the  earls  and  greater  barons.  These  courts  were  held  The  Kn  ut 
on  the  great  Church  festivals,  Christmas,  Easter,  and  AVhitsun-  courts. 
'  See  above,  p.  339.  '■'  See  above,  p.  358. 
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tide  :  generally  at  the  great  cities  of  southern  England,  London, 
Winchester,  and  Gloucester \  The  king  appeared  wearing  his^ 
crown ;  a  special  peace  was  maintained,  necessarily  no  doubt  i)i 
consequence  of  the  multitude  of  armed  retainers  who  attended  the 
barons^;  and  magnificent  hospitality  was  accorded  to  all  comers. 
'  Thrice  a  year,'  says  the  Chronicle,  '  King  William  wore  his 
crown  every  year  that  he  was  in  England  j  at  Easter  he  wore  it 
at  Winchester,  at  Pentecost  at  Westminster,  and  at  Christmas 
Places  of     at  Gloucester.    And  at  these  times  all  the  men  of  England  were 

council.  .... 

with  him,  archbishops,  bishops  and  abbots,  earls,  thegns  and 
knights'.'  A  similar  usage  was  observed  by  his  sons,  although 
neither  he  nor  they  regularly  followed  the  rotation  thus  de- 
scribed* ;  they  called  together  their  barons  whenever  and 
wherever  they  pleased ;  and  many  of  their  courts  were  held  at 
their  forest  palaces  in  Wiltshire  and  Berkshire.  Under  Henry  I 
the  number  of  places  of  council  was  largely  increased,  and  the 
enlarged  accommodation  afforded  by  the  growing  monasterie." 
was  utilised.  Councils  were  held  at  Windsor,  Rockingham. 
Woodstock,  among  the  forest  palaces  ;  at  Oxford,  Northampton, 
and  other  midland  towns ^.  The  cessation  of  the  solemn  courts 
under  Stephen  was  regarded  by  Henry  of  Huntingdon  as  a 
fatal  mark  of  national  decline  °. 
Theory  of        125.  These  assemblies  must  be  regarded  as  legally  possessed  of 

and  consent  the  full  powers  of  the  old  witenagemot :  but  the  exercise  of 

of  the  .         '  .    °  . 

baronage,     their  powers  depended  on  the  will  of  the  king,  and  under  the 

'  See  above,  j).  268. 
See  above,  p.  181.    The  crown  w.ts  placed  on  tlie  king's  head  by  tiie 
archliisliop,  on  these  occasions  in  his  own  chamber  before  he  walked  in  pro- 
cession.   See  Eadmer,  lib.  vi.  p.  137  ;  Hovedcii,  iii.  59;  Girvase,  c.  1587. 

^  Chron.  Sax.  A.l).  1087  ;  W.  Malniesb.  Vit.  S.  Wulfst.  lib.  ii.  c.  1 2  :  'Hex 
Willelnius  consuetiulinem  induxerat,  quani  successorea  aliquam  diu  tritaui 
postinodum  consenescere  permisere.  Ea  erat  ut  ter  in  anno  cuncti  opti- 
mates  ad  cnriani  convenirent  de  necessariis  reifni  tractaturi,  siinulque  visuri 
regis  irsiiine  (|uoniodo  iiet  geniniato  t'astigiatus  di.ademate.'  Tiie  custom 
was  restored  by  Henry  II,  but  disused  utter  the  year  H,s8.  Gneist,  who 
will  not  allow  the  continuance  of  the  witenajeuiot  in  any  shape,  or  tlis 
existence  of  a  rejLjular  feudal  court  uiwUr  the  Norman  kin<r.s,  sees  in  these 
assemblies  only  iiaufcants  whose  splendour  wnuld  iiuleuinify  the  magnates 
for  the  absence  of  all  real  jiower.     Via'wnltungsreclit,  i.  224. 

*  'Quein  morem  con\ ivaudi  primus  successor  obstinate  tenuit,  secundus 
omibit.'    W.  Mahncsb.  (J.  R.  iii.  §  279. 

'  See  Hen.  Hunt.  fol.  220  sq.  °  Ibid.  fol.  233. 
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Conqueror  and  his  sons  there  are  scarcely  any  traces  of  inde- 
pendent action  in  them.  Their  legislative  authority  is  admitted : 
it  is  with  theii-  counsel  and  consent^  that  William  the  Conqueror 
amends  the  laws  of  the  Confessor,  and  divides  the  ecclesiastical 
from  the  secular  courts ;  Henry  I  mentions  in  the  preamble  to 
his  charter  ^  that  he  had  received  the  crown  by  the  counsel  of  the 
barons ;  with  their  consent  he  had  retained  the  forests ;  and  it 
was  with  the  counsel  of  his  barons  that  his  father  had  amended 
the  laws  of  S.  Edward^ ;  Stephen,  in  the  corresponding  document,  In  legisia- 
asserts  his  election  by  the  clergy  and  the  people ;  but  neither  of 
them  distinctly  declares  the  share  of  the  council  in  the  act  thus 
prefaced,  and  we  have  no  other  legislative  records  of  the  period. 

The  right  of  the  council  to  join  in  taxation  is  nowhere  dis-  In  taxation, 
tinctly  stated :  yet  Henry  I  describes  an  aid  as  '  auxilium  quod 
barones  mihi  dederunt* ;'  and  it  must  be  supposed  that  the  king 
would  lay  before  his  barons  any  plan  for  increasing  the  existing 
burdens,  and  that  such  announcement  would  be  regarded  as 
necessary  for  the  validity  of  the  exaction ;  the  silence  of  the 
counsellors  or  their  ready  assent  would  be  a  matter  of  form. 

The  judicial  proceedings  which  took  place  in  the  king's  pre-lnjudi- 
sence  are  frequently  mentioned,  but  even  here  a  question  may  be 
raised  as  to  the  freedom  of  debate.  It  was  by  a  judicial  sentence 
that  Earls  Waltheof  and  Roger  were  condemned  ;  in  a  great 
session  of  the  king's  court  the  bishop  of  Durham  was  tried  in 
1088' ;  in  a  council  at  Salisbury  in  a.d.  1096  William  of  Eu  had 

'  Above,  p.  277,  note  i. 

'  Ancient  Laws,  p.  215.  Eadmer  (Hist.  Nov.  iv.  p.  94)  mentions  an  edict 
(indicto  edicto)  for  the  punisliment  of  criminal  courtiers,  issued  by  Henry  I 
'per  consilium  Aiiselmi  et  procerum  regni,'  the  text  of  which  is  lost. 

'  Statutes  of  the  Realm,  i.  4. 

*  Chron.  Abingd.  ii.  113.  The  article  of  Henry's  charter  which  relieves 
the  demesne  lands  of  the  military  tenants,  '  ab  omnibus  gildis  et  omni 
opere,' seems  also  to  imply  that  their  consent  was  required  for  any  taxation, 
althoU:^h  it  does  not  involve  an  assembly  called  to  tyrant  it.  See  First 
Report  on  the  dignity  of  a  Peer,  pp.  38,  39 ;  and  compare  p.  398  below. 

'  '  Judiciali  sentintia  damnatos.'  Flor.  Wig.  a.d.  1074.  '  Censoribus 
inter  se  sentientilms  per  plures  iiiducias  usciue  in  annum  [judicium]  prote- 
latum  est.'  '  Post  niultos  tractatus  reum  esse  mortis  definitum  est.'  Onl. 
Vit.  iv.  15.  Tlie  trial  was  at  the  Cliristma.s  court  at  Westminster;  Chroii, 
Sax.  A.I).  1075.  Freeman,  Norm.  Conq.  iv.  589. 

*  See  b'  low,  p)).  440  sq. 
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his  trial  by  battle  aud  his  cruel  punishment* ;  in  the  same  council 

the  king  sentenced  William  of  Alderi  to  be  hanged,  and  the  other 

conspirators  to  be  imprisoned;  in  a.d.  1102  Heuiy  I  summoned 

Robert  of  Belesme  before  his  court,  and  alleged  forty-five  articles 

of  treason  against  him^;  in  a.d.  1130  Geoffrey  de  Clinton  was 

accused  of  treason  in  the  Easter  court  at  Woodstock^.    In  all 

these,  and  numerous  other  cases  which  might  be  adduced,  it  is 

clearly  the  full  national  assembly,  and  not  the  mere  justices, 

before  whom  the  trial  is  conducted.    The  barons  act  as  judges, 

the  king  apparently  gives  the  sentence,  although  in  this  respect 

also  he  is  open  to  advice.  It  was  by  the  counsel  of  Hugh  of  Chester 

Processor  that  William  of  Eu  suffered  mutilation*.  The  mode  of  trial 
trial  ill  the  .      1     ,  .  i 

council.       was  probably  the  same  as  in  the  lower  courts,  the  accusation  by 

sworn  witnesses,  compurgation,  ordeal  aud  trial  by  battle^.  On 

one  occasion,  we  are  informed,  the  barons  interfered  so  far  as  to 

recommend  William  Rufus  to  show  mercy ;  it  was  by  the  advice  of 

his  wise  men  that  he  spared  the  minor  criminals  in  a.d.  1096*. 

Jurisdiction  Matters  of  civil  jurisdiction  were  also  brought  before  these 
ofthe  .  ... 

national      assemblies,  although  the  determination  in  such  cases  would  fall 

councils  in  .  o    ^      r-i     ■     -n,  • 

questions  of  to  the  lot  of  the  more  experienced  lawyers  of  the  Curia  Regis  or 
Exchequer.  A  great  council  at  Pedreda  in  the  Conqueror's 
reign  determined  the  suit  between  the  churches  of  York  and 
Worcester'',  aud  a  similar  quarrel  between  the  bishops  of  Llau- 

'  '  Octavis  Epiphaniae  apud  Saresbiriam  celebrato  conrilio.'  Flor.  Wig. 
A.D.  1096.  '  Ord.  Vit.  xi.  3 

^  Hen.  Hunt.  fol.  220.  David  king  of  Scots  took  part  in  this  trial: 
'  Dum  David  Rex  in  curia  Henrici  regis  caute  judicimn  iiidagaret,'  &c. 
Ord.  Vit.  viii.  22.  *  Ord  Vit.  viii.  23. 

^  Ordericus  tells  us  that  Roger  of  Hereford  vifas  tried  by  the  Norman 
laws  and  sentenced  to  the  forfeiture  of  lands  and  perpetual  inipri.sonmeut. 
The  same  penalty  must  have  followed  if  he  had  been  tried  by  English  law. 
If  the  words  refer  to  the  method  of  procedure  it  is  difficult  to  see  what 
diiference  there  could  have  been  between  tlie  Norman  and  the  English  law, 
except  in  the  use  of  trial  by  battle,  which  does  not  appear  to  have  been 
employed  in  the  case.    Ord.  Vit.  iv.  15. 

•  Ord.  Vit.  viii.  23  :  '  Consultu  sapientum  hujusmodi  viros  pepercit.' 

'  Flor.  Wig.  A.I).  1070:  'In  consilio  in  loco  qui  vocatur  Pedreda  cele- 
brato, coram  rege  ac  Doruburniae  archiepiscopo  Lanfranco,  ct  cpiscopis, 
abbatibus,  coniitibuH  et  primatibus  totius  Angliae.'  The  dispute  between 
York  and  Canterbury  was  heard  in  an  Easter  court  ;  '  Uterqtie  igitur  in 
Paschali  solenmitate  ad  rogem  venit  ibique  prolatis  in  medium  partium 
rationibus  senteutiam  de  negotio  regalis  curia  dudit '    V.  Laufr.  c.  1 1. 
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daff  and  S.  David's  came  before  the  court  more  than  once  in  the 
latter  years  of  Henry  I'.  In  a.d.  1126  the  king,  by  the  advice 
of  his  barons,  granted  the  custody  of  Rochester  Castle  to  the 
archbishop  of  Canterbury^.  The  proceedings  of  Stephen  against 
the  bishops,  impolitic  as  they  were,  were  conducted  with  a  sha- 
dow of  legality  in  a  similar  assembly^. 

Most,  however,  of  the  proceedings  of  the  national  council  at  General 

discussions 

tliis  period,  of  which  any  record  is  preserved,  come  under  the 
head  of  general  business.    The  nominations  of  bishops  were 
always  made  on  these  occasions  until  the  right  of  canonical  Elections 
election  was  admitted  by  Henry  I  * :  and  even  tlien  the  election  in  th?"''^ 
took  place  in  the  king's  court,  often  at  the  great  festivals  when  councils, 
the  majority  of  the  barons  were  present,  and  when  the  consecra- 
tion and  the  investiture  could  be  celebrated  with  equal  pomp^ 
The  ceremony  of  conferring  earldoms  and  knighthood  was  a 
I)ublic  business  of  the  court",  as  well  as  the  witnessing  of  the 
homages  paid  to  the  king  or  his  presumptive  successor'.  The 
foreign  and  ecclesiastical  policy  of  the  king  was  here  canvassed 
without  much  jealousy  or  intimidation';  war  and  peace,  royal 


'  Hen.  Hunt.  fol.  220  ;  '  Post  Pascha  (a.d.  1132)  fuit  magnum  placitum 
apud  Loridoniain,  ubi  de  pluribus  quidem  et  maxima  de  discordia  episcopi 
Sancti  Davidi.s  et  episcopi  Claniorgensi.s  de  finibus  parochial  um  suarum 
tractatuni  est.'  The  discussion  was  continued  in  a  conventus  at  London, 
and  another  at  Winchester.  This  suit  is  described  in  the  Cont.  Flor.  Wig. 
(A.D.  1 1 28)  as  discussed  'in  generali  concilio'  some  years  before. 

'  Cont.  Flor.  Wig.  a.d  1126  :  '  Consilio  baronum  suorura.' 

'  W.  Malmesb.  Hist.  Nov.  ii.  §  20;  Gesta  Stephani,  p.  49. 

*  Instancts  of  this  proceeding  are  very  numerous:  e.g.  'in  Nativitate 
Domini  curiam  suam  (ilawoniae  tenuit,  ubi  tribus  suis  capellanis  .... 
dedit  praesuiat\iui.'    B'lor.  Wig.  A.D.  1085. 

'  Two  instances  will  suffice  here.  Under  Henry  I,  after  the  settlement 
with  Anscliri, — '  WilK-Imus  ...  ad  arcliiepiscopatum  C'antuaiiensem  Gla- 
womae  ubi  in  I'urilicatione  Sanctao  Mari.ae  rex  tenuitcuriam  suam  eligitur;' 
Cont.  Flor.  Wig.  a.d.  i  i  23  ;  under  Stephen,  after  tlie  grant  of  free  election 
to  the  clergy,  — '  Sciatis  me  dedisse  et  concessis>e  Ilodberto  eiii.scojio  Batlio- 
niae  episcopatum  Bathoniae  ....  cauonica  prius  elt-ctione  praecedente  et 
comniuni  vestro  (sc.  archie|)isco|)<)rum,  episcoporum,  abbatum,  comitum, 
vicucMmitum,  baronuni  et  omnium  ttdelium)  consilio,  voto  et  favore  prose- 
•luente  ....  apud  Westuionastrrium  in  generalis  coiicilii  celebratione  et 
PaschaliH  festi  solemnitale.'    Foedera,  i.  10. 

*  See  above,  pp.  36,:^,  368. 

'  Fl.ir.  Wig  A.D.  1086,  II 16,  1 1 26. 

'  Henry  1  writes  to  AiiHelm  (I'jpp.  An«.  iii.  94),  '  voU)  legatos  meoH 
Komam  ntitlere  et  conHilio  Dei  et  baiunum  meorum  domino  pupae  inde 
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JJ^iection  of  mamages  ^,  and  the  like.  Of  the  share  taken  by  the  baronage 
in  the  election  of  the  king  enough  has  been  said  already  :  it 
was  a  right  which  each  sovereign  in  tui'n  was  politic  enough 
to  acknowledge,  and  of  the  reality  of  which  he  was  so  far  con- 
scious that  he  took  every  means  of  escaping  it.  The  election 
of  Henry  I  and  Stephen,  the  claim  put  forward  to  elect  the 
empress,  tlie  acceptance  of  the  heir  of  King  Henry  and  the 
rejection  of  the  heir  of  Stephen,  place  this  prerogative  of  the 
nation,  however  indifferently  the  council  which  exercised  it 
represented  the  nation,  upon  an  incontestable  basis. 

Ecclcsiiisti-  The  power  of  the  clergy  was  so  strong  durinfj  these  reigns 
cal  business  ^  .  . 

inthesreat  that  we  must  not  expect  to  find  ecclesiastical  questions  treated 

CDUiicils.  .  . 

in  the  secular  councils  except  under  the  greatest  reserve.  It 

must  however  have  been  a  very  large  gathering  that  accepted 

the  conditions  made  by  Heniy  I  and  Anselm  in  1107^:  in  the 

following  year  we  find  the  canons  of  a  Church  council  at  London 

passed  in  the  presence  of  the  king,  with  the  assent  of  all  his 

barons in  A.D.  1 1  27,  after  a  similar  council,  Henry  granted  his 

assent  to  the  statutes  passed  in  it,  and  confirmed  them  '  by  his 

royal  power  and  authority*,'  on  the  principle  of  his  father's  policy. 

Coincidence  On  this  and  some  other  occasions  we  find  distinct  traces  of  a 
of  baronial  i-in  i-  ii-  I'-ii-' 

and  episco-  usage  which  forms  a  peculiar  mark  of  our  ecclesiastical  history  ; 

the  king  holds  his  court  at  Westminster,  whilst  the  archbishop 
celebrates  his  council  in  the  same  city ;  tlic  two  assemblies  toge- 
ther form  a  precedent  for  the  coincident  summoning  of  parlia- 
ment and  convocation  in  later  days^    The  special  significance 

re.spondere.'  See  also  lib.  iv.  epp.  4,  6.  The  see  of  Ely  was  founded  by 
the  king  with  the  counsel  of  the  kingdom,  '  regi  et  archiepisco])o  caeterisque 
principiljus  visum.'    Eadmer,  p  95. 

'  Eadnier,  lib.  vi.  p.  1 36  :  '  Rex  .  .  .  consUio  Radulfi  Cantuariorum  pon- 
tificis  et  priticipum  regui  quos  omnes  .  .  .  congreg.Hvit,  decrevit  sibi  in 
uxorera  Athileidem  .  .  .  .'    See  also  Hen.  Hunt.  fol.  220. 

'  '  In  kalendis  August!  conventus  omnium  epi.scoporum,  abbatum  et 
procerum  regni  Lundoniae  in  palatio  regis  factus  est.'  Flor.  Wig.  A.D. 
1107  ;  Eadmer,  p.  91. 

'  '  Episcopi  st.atuernnt  in  praesentia  ejusdem  glorio.si  regis  Henrici, 
assensu  omnium  baronum  suorum.'  Flor.  Wig.  a.d.  1108  ;  Eadmer,  p.  95. 

*  '  Auditis  coiicilii  gestis  as.sonsum  piaeliuit,  auctorit:ite  regia  et  potestate 
concessit  et  c(mfirinavit  statuta  cuncilii.'    Cont.  Flor.  Wig.  .v.D.  1127. 

'In  1 102,  'Celebratum  est  concilium  in  ecclesia  beati  J'etri  in  occidentali 
parte  juxta  Lundoniam  aita,  communi  consensu  episcoporum,  et  abbatum 


XI.] 


JEcclesiastical  Business. 


375 


however  of  the  king's  ratification  of  the  canons  of  1127  lies 
in  the  fact  that  the  archbishop  had  just  returned  from  Rome, 
invested  with  that  legatine  character  which  was  so  often  a 
stumbling-block  both  in  civil  and  ecclesiastical  affairs.  The 
king  had  succeeded  in  obtaining  the  office  for  the  first  time  for 
the  primate,  with  whom  he  was  acting  in  concert ;  the  canons  The  cnnous 

^  '  .  .  OfA.D.  I127. 

of  the  council  had  thus  the  threefold  sanction  of  the  national 
Church,  the  King,  and  the  Holy  See,  without  any  concession 
being  made  by  either  as  to  the  necessity  of  confii-mation  by  the 
other  two.  These  proceedings  completed  the  harmony  of  Church 
and  State,  which  was  one  of  the  great  objects  of  Henry's  policy, 
and  which  was  rudely  broken  by  the  quarrels  of  Stephen. 

In  the  last  reign  of  the  period  the  ecclesiastical  councils  claim  Ecclesiasti- 
and  exert  more  real  power  than  could  be  decently  claimed  for  of  Stephen's 
such  assemblies  of  the  barons  as  either  party  could  bring  toge-  secu'iar 
ther.    The  assembly  at  Winchester  in  which  Matilda  was  elected 
was  a  synod  of  the  clergy,  who  were  present  in  three  bodies, 
bishops,  abbots,  and  archdeacons,  and  were  separately  consulted  ^ ; 
but  it  was  largely  attended  by  the  barons  of  the  party.  The 
council  of  A.D.  iigi,  in  which  Stephen,  Eustace,  and  the  barons 
appeared,  and  in  which  both  parties  appealed  to  the  pope  for 
the  settlement  of  their  claims,  was  primarily  an  ecclesiastical 
council  summoned  by  archbishop  Theobald  in  his  capacity  of 


et  principnm  totius  reffni  :  in  quo  praesedit  Anselmua.  .  .  Huic  conventui 
affuerunt,  AnHelino  archiepiscopo  petente  a  rege,  primates  regni,  qiiatemis 
quicquid  ejusdein  concilii  iiuctoritate  decerneretur  iitriusque  ordiniii  con- 
(•ordi  cura  et  sollicitiidine  ratum  servaretur  ; '  Eadiiier,  p.  67.  Florence'a 
account  iH  based  on  this  ;  but  lie  adds,  '  In  festivitate  !S.  Michaelis  rex  fuit 
Lundoniae  a,\n\A  Westinonasteriutn  et  cum  eo  omnes  priricipes  regiii  sui, 
ecclesiastic!  et  saecularis  ordiiiiH,  ubi  duos  de  clericis  duobus  episcopatibus 
iiivestivit  .  .  ,  ubi  etiam  An-:ebnuH  tenuit  magnum  concilium  de  liis  (juae 
ad  Cliristianitatem  pertinent.'  Tlie  case  of  1 127  is  even  more  distinct: 
•  Rex  anxiatus  concilium  tenuit  ad  Ilo.'ationcs  apud  LoiMloniam,  et  Willel- 
nius  archiepiscopua  Cantuariensis  similiter  in  ea<lem  villa  apiid  Westmin- 
ster.' The  kin'^^'s  assembly  was  in  tli'  palace,  tlie  arcld)isliop's  in  the 
church  :  the  date  of  the  latter  is  given  by  the  Continuator  of  Florence,  May 
13-16,  the  Friday,  Saturday,  Sunday,  and  Monday  after  the  Rogation  days. 

'  William  of  Mabne>bury  was  present  and  d'  scribes  the  council  .accu- 
rately :  '  I'ost  rocitata  seripta  excusatoria  quibus  abscnliain  suam  qnidam 
tutati  sunt,  sevocavit  in  partem  K'gatus  episcopos,  h.ibuitque  cum  eis  arca- 
num consilii  sui ;  post  niox  abbates,  postreuio  archidiaconi  convocati,  .  .  ' 
Hist.  Nov.  iii.  §  43. 
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legate  ^.  It  is  in  fact  difficult  to  discover  after  the  fourth  year 
of  Stephen  any  assembly  to  which  the  name  of  national  council 
can  be  given,  although,  in  the  confused  accounts  of  the  final 
pacification,  we  may  detect  evidence  that  proves  such  assemblies 
to  have  been  held.  The  abeyance  hov/ever  of  all  the  constitu- 
tional machinery  at  this  period,  and  the  almost  irreconcileable 
chronological  difficulties  which  meet  us  in  the  annals,  may  well 
excuse  some  hesitation  in  forcing  a  general  conclusion  from 
these  precedents. 

126.  The  exact  relation  of  the  administrative  system  to  the 
national  council  is  not  very  easy  to  define ;  for  the  lawyers  and 
Relation  of  histoi'ians  give  no  glimpse  of  a  theory  of  government,  and  the 

couneil^to  documentary  evidences  of  the  Norman  period  are  by  no  means 
the  kind's 

court  and  abundant.  It  would  be  rash  to  affirm  that  the  supreme  courts 
Exchequer.  judicature  and  finance  were  committees  of  the  national 
council,  although  the  title  of  Curia  belongs  to  both,  and  it  is  dif- 
ficult to  see  where  the  functions  of  the  one  end  and  those  of  the 
other  begin.  And  it  would  be  scarcely  less  rash  to  regard  the 
two  great  tribunals,  the  Curia  Regis  and  Exchequer,  as  mere 
sessions  of  the  king's  household  ministers,  undertaking  the 
administration  of  national  business  without  reference  to  the 
action  of  the  greater  council  of  the  kingdom.  The  historical 
development  of  the  system  is  obscure  in  the  extreme.  The 
Conqueror,  as  duke  of  Normandy,  had  no  doubt  a  higli  court 
of  judicature  and  a  general  assembly  of  his  barons ;  Edward  the 
Confessor  had  his  national  witenagemot,  which  likewise  exercised 
the  functions  of  judicature;  he  also,  as  we  must  infer  from 
Domesday,  had  a  centralised  system  of  finance,  a  treasury 
with  its  staff  of  keepers  and  assessors.  How  much  of  the  new 
administrative  machinery  was  imported  dii'ectly  from  Normandy, 
how  much  was  English,  how  much  derived  its  existence  from 
the  juxtaposition  of  the  two,  we  have  to  decide  on  conjecture 
rather  tlian  on  evidence ;  and  the  materials  for  answering  the 

'  '  Anno  xvi".  Teobaldus  Cantuariensis  archiepiscopus  et  apostolicae  sedix 
legatua  tenuit  coiiciliuin  genenile  apud  Loiidoniani  in  niodia  Quadra- 
gesima, ul)i  rox  Stcpliaiuis  ut  HIius  suus  Eustadiius  et  Aii;;Ii:ie  procures 
interfuerunt,  totuniquo  illud  concilium  novis  appoilatiouibus  infrenduit.' 
Hen.  Hunt.  fol.  226. 
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question,  which  concerns  still  wider  generalisations,  will  be  given 
further  on.  It  may  be  enough  here  to  note,  that  whereas  under 
William  the  Conqueror  and  William  Rufus  the  term  Curia 
generally,  if  not  invariably,  refers  to  the  solemn  courts  held 
thrice  a  year  or  on  particular  summons,  at  which  all  tenants-in- 
chief  were  supposed  to  attend    from  the  reign  of  Henry  I  we 

have  distinct  traces  of  a  judicial  system,  a  supreme  court  of  Central 

,  .  .  -ii  II-  svsteoj  of 

justice,  called  the  Luna  Kegis,  presided  over  by  the  kmg  or  a.lmiiiistra- 

justiciar,  and  containing  other  judges  also  called  justiciars,  the  therei?nof 
•         ■  >  <  Honrv  J« 

chief  being  occasionally  distinguished  by  the  title  of  '  summus,' 
'  magnus,'  or  '  capitalis.'  The  same  body  also  managed  the  assess- 
ment and  collection  of  the  revenue,  and  for  this  purpose  had  a 
separate  and  very  elaborate  organisation,  through  the  history 
of  which  the  character  of  their  judicial  work  is  chiefly  made 
intelligible ;  and  which  may  accordingly  be  stated  first. 

The  Exchequer^  of  the  Norman  kings  was  the  court  in  which  The  Ex- 

'     _  _  °  chequer, 

the  whole  financial  business  of  the  country  was  transacted,  and 

as  the  whole  administration  of  justice,  and  even  the  military 

organisation,  was  dependent  upon  the  fiscal  officers,  the  whole 

framework  of  society  may  be  said  to  have  passed  annually  under 

its  review.    It  derived  its  name  from  the  chequered  cloth  which 

covered  the  table  at  which  the  accounts  were  taken*,  a  name 


■  This  of  course  is  not  in  exact  agreement  with  Gneist'a  view.  He  holds 
that  only  the  great  magnates  ever  attended.  It  is  clear  however  tliat  on 
some  occasions  a  large  pi  oportion  of  the  landowners  were  present  even  in  the 
Norman  reigns,  and  under  Henry  TI  these  assemblies  are  distinctly  courts 
of  feudal  tenants-in -chief,  froui  the  very  first  years  of  the  reign.  It  seems 
far  more  probable  that  the  earlier  assemblies  were  constituted  on  the  same 
principle,  than  tiiat  that  kin','  siiould  begin  his  reign  by  a  violent  innova- 
tion. Of  course,  ;is  a  rule,  only  the  great  barons  wouM  take  the  trouble  or 
be  at  the  cost  of  attending.  It  is  of  the  greatest  hnportance  in  all  our 
early  history  to  remember  that  attendance  at  courts  and  councils  was  not 
regarded  as  a  |)riviltge,  but  as  a  burden  ;  mil  and  ncrvice  were  alike 
onerous. 

'  The  contemporaneous  authorities  on  the  Excheiiuer  are  the  Pipe  Rolls, 
and  the  Dialo;;us  de  Scaccario,  a  work  on  the  subject  written  by  Richard 
lii.sho|>  of  London  the  TrtMsurer,  who  was  son  of  Hishop  Nittel  the  Treasurer, 
and  great-nephew  of  the  justiciar  Roger  o{  Sali>bury.  Tlio  gre.it  work  of 
Madiix,  the  llUtorij  of  the  Excheqiitr,  fumuhcg  an  enormous  amount  of 
illustrative  matter. 
^  '  DiuloguH  de  Scaccario,  i.  i  :  '  P.annus  .  .  .  nigprvirgis  distinctus  distan- 
tibua  a  se  virgia  vel  pedig  vel  pabnae  extentae  snatio.' 
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which  suggested  to  the  spectator  the  idea  of  a  game  at  chess 

between  the  receiver  and  the  payer,  the  treasurer  and  the  sheriflF. 

As  this  name  never  occurs  before  the  reign  of  Henry  I',  and  as  the 

tradition  of  the  court  preserved  the  remembrance  of  a  time  when 

the  business  which  took  place  in  it  was  transacted  '  ad  taleas,'  '  at 

the  tallies,'  it  seems  certain  that  the  date  of  complete  organisation 

should  be  referred  to  this  period^.  Under  the  Anglo-Saxon  kings 

we  may  presume  that  the  treasure  or  /tore?  was  under  the  manage- 

Tlie  growth  ment  of  a  qerefa  or  hordere^,  but  although  the  mention  of  such 

of  the  Ex-  ^       .  ,  ,.  . 

chequer.      an  officer  is  not  uncommon,  there  are  no  distmct  traces  of  courts 

of  account :  the  taxes  were  collected  by  the  sheriffs  and  other 

reeves,  and  the  treasure  was  preserved  in  the  palace  :  some 

'  The  arguments  for  a  Norman  Exchequer  (eo  nomine)  existing  earlier 
than  the  English  are  of  no  account.  There  is  no  genuine  menti  m  of  it 
before  tlie  reign  of  Henry  II.  The  supposed  mention  of  the  Exchequer 
of  Normandy  in  a  record  of  1061  (Gneist,  Verwalt.  i.  194)  is  a  mistake. 
But  the  subject  will  be  noticed  further  on. 

*  As  the  roll  of  3 1  Henrj"  I  is  stiU  in  existence,  it  seems  quite  justifiable 
to  regard  the  Exchequer  as  a  fuUy  developed  part  of  the  Nonnan  regime, 
although  a  great  deal  of  its  political  and  constitutional  import.ince  belongs 
to  tlie  perio  I  of  revival  under  Henry  II. 

^  The  word  occurs  in  the  laws  of  Athelstan,  'Cyninges  hordera  oththe 
ure  gerefena  ; '  not  however  as  the  name  of  a  great  official.  The  author  of 
the  Dialogus  says  that  there  were  in  his  time  some  who  referred  the  insti- 
tution back  to  the  English  kings  ;  he  does  not  agree  with  this,  because 
there  is  no  mention  in  Domesday-book  of  the  '  blanch-ferm.'  Mr.  Stapleton 
however  in  the  preface  to  the  Rolls  of  the  Norman  Exchequer  points  out 
that  the  '  blanch  ferm '  has  its  origin  in  a  state  of  things  that  did  not  exist 
in  Normandy,  and  was  'consequent  upon  the  monetary  system  of  the 
Anglo-Saxons.'  The  argument  is  very  technical,  but  quite  conclusive. 
The  'fei-m'  or  pecuniary  payment  made  by  the  sheriffs  was  said  to  be 
'  blanched,'  'dealbatum,'  when  it  had  been  tested  by  fire,  weighed,  and  by 
additional  pa3Tnent  brought  to  the  standard  of  the  royal  mint  at  Win- 
chester. There  was  no  such  fixed  standard  in  Normandy,  and  as  the 
blanch-fenn  was  an  integral  part  of  the  English  system,  it  is  clear  that  it 
could  not  have  been  derived  from  tlie  Norman.  Although  the  blanch- 
fenn  is  not  mentioned  in  Domesd;iy.  the  ferm  is  in  many  places  described  as 
.settled  in  King  Edward's  time.  This  seems  to  prove  the  existence  of 
a  central  department  of  finance  before  the  Conquest  from  whi^  h  the  pecu- 
liarities of  the  English  Exchequer  were  derived.  It  does  not  of  course 
follow  that  it  bore  the  name,  or  that  great  improvements  in  it  were  not 
effected  by  the  Norman  lawyers.  But  it  satisfactorily  disposes  of  the 
statements  of  Uneist  (^Verwalt.  i.  194)  and  Brunner  (Schwurgericlit,  p.  ISO), 
tliat  the  court  of  Exchequer  was  bodily  imported  from  Nonnandj*.  The 
Sicilian  Exchequer,  al^o  quoted  as  an  argument  of  the  Norman  origin,  was 
very  probably  orga'dsed  by  Master  Thomas  Brown,  the  English  minister  of 
King  lioger,  who  was,  after  his  return  to  his  natale  solum,  placed  in  the 
Englitsh  Exchequer  by  Henry  II.    Dialogus,  i.  6. 


XI.] 


The  Sheriff's  Accounts. 


379 


machinery  for  account  and  guardianship   must  be  inferred. 

Under  the  Conqueror  and  William  Rufus  the  word  '  fiscus'  or 

'  thesaurus '  is  commonly  used,  and  even  under  Heniy  I  the 

word  '  scaccarium '  is  by  no  means  of  common  occuiTence. 

The  officers  of  the  Exchequer  are  the  gi-eat  officers  of  the  Officers  of 

household  ;  the  justiciar  who  is  the  president,  the  chancellor,  chequer. 

the  constable,  two  chamberlains,  the  marshal,  and  the  treasurer, 

with  such  other  gi-eat  and  experienced  counsellors  as  the  king 

directs  to  attend  for  the  public  service,  and  who  share  with  the 

others  the  title  of  Barons  of  the  Exchequer.    Amongst  these,  if 

not  identical  with  them,  are  the  justices  or  ordinary  judges  of 

the  Curia  Regis,  who  appear  to  be  called  indiscriminately  '  jus- 

titiarii '  and  '  barones  scaccarii.' 

Twice  a  year,  at  Easter  and  at  Michaelmas,  full  sessions  were  Sessions  of 
.  the  Ex- 

held  in  the  palace  at  Westminster,  attended  by  all  the  barons,  chequer. 

with  their  clerks,  writers,  and  other  servants,  each  of  whom  had 
his  assigned  place  and  regular  duties.  Two  chambers  were  used 
for  the  trausaction  of  business  :  the  upper  one,  or  exchequer  of 
account,  was  that  in  which  the  reports  were  received,  and  all  the 
legal  negotiations  carried  on  and  recorded  ;  and  the  lower  one, 
or  exchequer  of  receipt,  in  which  the  money  was  paid  down, 
weighed,  and  otherwise  tested*.  The  record  of  the  business 
was  preserved  in  three  great  rolls  ;  one  kept  by  the  treasurer, 
another  by  the  chancellor,  and  a  third  by  an  officer  nominated 
by  the  king,  who  registered  the  matters  of  legal  and  special 
importance^.  The  rolls  of  the  treasurer  and  chancellor  were 
duplicates ;  that  of  the  former  was  called  from  its  shape  the 
great  roll  of  the  Pipe,  and  that  of  the  latter  the  roll  of  the 
Chancery.  These  documents  are  mostly  still  in  exi>tence.  The  The  rolls  uf 
Pipe  Rolls  are  complete  from  the  second  year  of  Henry  IT,  and  ihefiuir. 
the  Chancellor's  rolls  nearly  so.  Of  the  preceding  period  only 
one  i-oll,  that  of  the  thirty-first  year  of  Henry  I,  is  preserved, 
and  tills  with  Domesday-book  is  the  most  valuable  store  of  in- 
formation which  exists  for  the  administrative  history  of  the  age. 
The  financial  reports  were  made  to  the  barons  by  the  sheriffs  of 
'  Dialogus,  i.  i. 

"  Ibid.  i.  5,  6  ;  Select  Charters,  pp.  170,  175,  177,  i8i. 


38o 


Constitutional  History. 


[chap. 


System  of  the  counties.  At  Easter  and  Michaelmas'  each  of  these  magistrates 
account.  .  ,       . ,  .  , 

produced  his  own  accounts,  and  paid  into  the  Exchequer  sucli 

an  instalment  or  proffer  as  he  could  afford,  retaining  in  hand 
sufficient  money  for  current  expenses.  In  token  of  receipt  a  tally 
was  made  ;  a  long  piece  of  wood  in  which  a  number  of  notches 
were  cut,  marking  the  pounds,  shillings,  and  pence  received  ; 
this  stick  was  then  split  down  the  middle,  each  half  contained 
exactly  the  same  number  of  notches,  and  no  alteration  could  of 
course  be  made  without  certain  detection^.  At  the  Michaelmas 
audit  these  tallies  were  produced,  and  the  remainder  of  the 
accounts  made  up.  If  the  sheriff  were  able  to  acquit  him- 
self entirely,  he  began  the  new  year  witliout  arrears ;  if  not, 
a  running  account  was  kept  by  the  same  primitive  method. 
Particulars      'j^q  particulars  accounted  for  by  the  sheriffs  afford  us  a  complete 

of  account:  ^  •'  ' 

(i)  The  term  yiew  of  the  financial  condition  of  the  countiT.  The  first  item  is 
of  the  _  _ 

county.  the  '  firma '  or  ferm  of  the  shire This  is  a  sort  of  composition 
for  all  the  profits  arising  to  the  king  from  his  ancient  claims  on 
the  land  and  from  the  judicial  proceedings  of  the  shire-moot : 
the  rent  of  detached  pieces  of  demesne  land,  the  remnants  of  the 
ancient  folkland  ;  the  payments  due  from  corporate  bodies  and 
individuals  for  the  primitive  gifts,  the  offerings  made  in  kind,  or 
the  hospitality, — the  feorm-fultum, — which  the  kings  had  a  right 
to  exact  from  their  subjects,  and  which  were  before  the  time  of 
Domesda)'  generally  commuted  for  money  ;  the  fines  or  a  portion 
of  tlie  fines  paid  in  the  ordinary  process  of  the  county  courts, 
and  other  small  miscellaneous  incidents.  These  had  been,  soon 
after  the  composition  of  Domesdaj-,  estimated  at  a  fixed  sum, 
which  was  regarded  as  a  sort  of  rent  or  comjwsition  at  which 
the  county  was  let  to  the  sheriff,  and  recorded  in  the  Rotuhm 
Exactorixis ;  for  this,  under  the  name  of  ferm,  he  answered 

'  Di.aloijus,  ii.  2  ;  Select  Cliarters,  pp.  204,  205. 
Miulox,  Hist.  Excli.  p.  708.    The  fire  which  destrnyed  the  old  Houses 
of  Parliament  i.s  said  to  have  originated  in  the  burning  of  the  old  Ex- 
chequer tallies. 

'  The  farm,  ferm,  or  firnui,  the  rent  or  composition  for  the  ancient  feorni- 
fultuni,  or  piovisioii  payable  in  kind  to  the  Anglo-Saxon  kings.  The  history 
of  the  word  in  its  Frencli  form  would  be  iukn  .sting.  Tiie  use  of  tlie  word 
for  a  pecuniary  payment  is  traced  long  before  the  Norman  Conquest ; 
Stapleton,  i.  p.  \iv.    Un  the  Kotulus  Exactorius,  see  Dialogus,  i.  c.  18. 


XI.] 


The  Sheriff's  Accounts. 


381 


annually  ;  if  his  receipts  were  in  excess,  he  retained  the  balance 
as  his  lawful  profit,  the  wages  of  his  service ;  if  the  pro- 
ceeds fell  below  the  ferm,  he  had  to  pay  the  difference  from 

his  own  purse.    If  land  chargeable  with  these  sums  fell  out  Sources  and 
-  .  .  burdens  of 

01  cultivation,  he  was  excused  a  proportionate  amount  under  the  ferm. 

the  head  of  waste ;  if  new  land  was  brought  under  tillage, 

he  had  to  account  for  the  profit  under  the  title  of  increment'. 

Before  rendering  this  account,  the  sheriff  discharged  the  king's 

debts  in  the  shire,  paid  the  royal  benefactions  to  religious 

liouses,  provided  for  tlie  maintenance  of  stock  on  the  crown  lands, 

the  expenses  of  public  business,  the  cost  of  {jrovisions  supplied 

to  the  court,  and  the  travelling  expenses  of  the  king  and  his 

visitors  incurred  within  his  district  ^.    The  payments  had  been 

long  made  in  kind,  and  even  in  the  reign  of  Henry  II  old  men 

remembered  the  com  and  cattle  brought  up  to  the  court  as  the 

tribute  of  various  shires  ^ ;  horses,  hounds,  and  hawks  wei"e  still 

received  at  a  settled  valuation,  in  payment  of  debt  or  fine*. 

The  next  item  in  point  of  importance  is  the  Danegeld,  a  tax  (2)  The 

which  had  assumed  in  Norman  times  the  character  of  ordinary 

revenue,  and  which,  like  the  ferm,  was  compounded  for  by  the 

sheriff  at  a  fixed  sum.    This  tax  had  been  increased  heavily  by 

William  the  Concjueror  :  in  a.d.  1084  it  had  been  trebled^;  six 

shillings  were  exacted  from  each  hide  of  land,  instead  of  two, 

the  usual  sum  raised  under  the  Anglo-Saxon  kings.    It  may  be 

reasonably  inferred  that  the  fixing  of  the  sum  of  the  Danegeld 

for  each  county  was  one  of  the  results  of  the  Domesday  Survey  ; 

and  it  must  not  be  understood  that  the  sums  accounted  for 

under  this  head  afford  any  clue  to  the  extent  of  land  in  culti- 

'  Matlox,  pp. -225,  2  j6.     ^  Diiilogus,  ii.  6  ;  Select  Charters,  pp.  212,  213. 
'  Dialngu8,  i.  7;  Select  Charters,  p.  185. 

'  K.  g.  Ivo  de  Heriz  pays  five  dextrarii,  destriers  or  war-horses,  that  he 
may  liiive  certain  lands  at  fee-farm  ;  Pipe  Roll  31  Henry  I,  p.  7  :  Reginald 
de  Miiscans  pays  onu  fv;itit</i;  or  uoursiiig-do'^',  for  tlie  like  ]irivilege  ;  ibid. 
35:  William  de  Mcrlai.  a  palfrey;. p.  36:  Outi  d'e  Liiiooln,  a  hundred 
'Norrisc'  hawks  and  a  humlred  gei-falcons;  j).  11 1.  The  fugatur seems  to 
have  been  worth  twenty  shillings,  p.  35  ;  a  hawk  40.1.,  p.  47  ;  a  destrier 
from  40H.  to  £20,  pp.  II,  85.  In  Domesday,  the  eount  of  Meulan 
(Mcllent)  receives  a  large  payment  in  honey  as  one  of  the  dues  of  the 
county.  Abundant  illustrations  of  this  may  be  found  both  in  Domesday 
and  in  the  Pipe  Rolls.  '  Chrou.  Sa.\.  A.u.  1083. 
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Kxeuiptions  vatlon.    Monasteries  possessed  iu  many  cases  immunity  from 

and  com-  .  i        i     i  • 

positions.  Dauegeld ;  in  other  cases  they  had  special  commutations  ;  a 
large  extent  of  land  frequently  '  defendit  se,'  that  is,  was  held 
responsible,  or  rated,  as  one  hide ;  and  all  persons  employed 
in  the  king's  service  were  excepted  from  the  impost.  The 
Danegeld  was  a  very  unpopular  tax,  probably  because  it  was 
the  plea  on  which  the  sheriifs  made  their  greatest  profit ;  and 
it  was  accordingly  made  a  point  among  the  concessions  won 
from  Stephen  at  the  beginning  of  his  reign.  It  was  abolished 
by  Henry  II,  who  however  taxed  the  land  in  much  the  same 
way  under  other  names ;  and  was  in  veiy  neaily  the  same  form 
reproduced  under  the  title  of  carucage  by  the  ministers  of 
Richard  I.    With  tlie  Danegeld  may  be  noticed  another  impost 

Iheauxiiwm  wliich  fell  iu  the  time  of  Henry  I  on  the  towns  chiefly,  and 
tirjm-um.  y^\^\Q\^^  although  it  bore  the  feudal  name  of  auxilium  ^  or  aid,  and 
answers  to  the  later  tallage,  was  probably  the  tax  which  repre- 
sented in  the  case  of  the  towns  the  same  demand  as  in  the 
country  was  met  by  the  Danegeld.  It  seems,  like  the  Dane- 
geld, to  have  been  a  fixed  sum  payable  annually. 

(-,)  Proceeds     A  third  head  of  ordinai-y  or  ancient  national  revenue  cora- 

of thecrown.  prised  the  proceeds  of  the  pleas  of  the  crown ;  the  fines  and 
other  profits  arising  from  the  trial  of  offences  which  had  been 
severed  from  the  ordinary  operation  of  tlie  shire  and  hundred, 
and  which,  although  tried  before  the  sheriff  in  his  character  as 
justice,  were,  so  far  as  the  fines  were  concerned,  made  to  contribute 
directly  to  the  income  of  the  king*.  Of  these  the  most  important 
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'  In  the  Pipe  Roll  of  31  Henry  T,  the  nuxilium  Inirgi  or  civitatis  is  in 
every  case  a  round  Bum,  vaiying  from  £3,  the  auxilium  of  Winchcombe,  to 
£120,  the  auxilium  of  LonJon.  Besides  those  anxilia  huryorwii  there  arc 
some  small  paymetit-s  in  Wilts  and  Berks  called  nnxilium  comitntm,  and  iu 
Surrey,  Essex,  and  Devon,  aiixiliam  inilitiuii.  If  tliese  are  not  arrears  fi-om 
a  previous  year,  in  which  there  may  liave  been  some  general  impost  of  the 
sort,  they  must  be  re^'arded  as  special  payments  belongi'ig  to  those  counties. 
An  aiLciliiim  de  niilitibits  is  mentioned  in  the  Liber  Niger,  i.  56,  where  it 
is  said  that  when  the  king  takes  an  auxiluim  of  20.s.,thi;  knights  of  William 
of  Avranches,  in  Kent,  pay  only  12s.;  if  he  takes  a  mark,  they  pay  8.1.  : 
this  seems  however  to  be  a  scutage.  The  auxilium  ricecomiiis  was  a 
different  payment,  made  to  the  sheriff  for  his  services.  These  auxilia  must 
be  distinguished  from  the  tliree  feudal  aids. 

'  Above,  p.  18;. 
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Feudal  Revenue. 
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is  the  murdrum,  the  fine  payable,  as  has  been  already  stated, 
by  the  hundred  in  which  a  murder  has  taken  place  in  case  of  its 
failing  to  prove  the  slain  man  to  be  an  Englishman.  The  com- 
mixture of  the  populations  had  so  far  proceeded  in  the  time  of 
Heniy  II  that  it  was  impossible  to  decide  the  question  of  nation- 
ality, and  all  murders  were  punished  alike  ^.  With  these  may 
be  mentioned  a  wide  class  of  amercements,  some  of  which  have 
their  origin  in  Anglo-Saxon  and  some  in  feudal  customs  ;  of  the 
former  are  fines  for  non-appearance  in  the  hundred  and  slui'e 
courts,  and  of  the  latter  penalties  for  breach  of  forest  law. 

Under  the  head  of  feudal  income  ^  come  all  the  items  aris-  (-•)  Vmiid 

income. 

ing  from  the  transfer  of  lands,  reliefs,  guardianship,  marriage, 
escheat,  and  other  incidents ;  the  sale  of  public  offices  includeS. 
This  was  of  course  a  large  and  comparatively  permanent  source 
of  revenue.  The  arbitrary  sums  exacted  under  the  name  of  reliefs 
by  William  Rufus  were  one  of  the  grievances  which  Henry  I 
in  his  coronation  charter  undertook  to  redress.  We  are  not 
able  to  discover  how  this  promise  was  fulfilled,  for  although  in 
the  reign  of  Henry  II  a  regular  arrangement  appears  to  be  in 
force  by  which  tlie  relief  of  the  knight's  fee  was  five  pounds,  and  Reliefs, 
that  of  the  barony  one  hundred,  the  corresponding  payments  in 
his  grandfather's  reign  are  not  to  be  brought  under  so  simple 
a  principle'.  It  is  however  probable  that  a  record  of  the 
number  of  knights'  fees  in  England  had  been  made  before  the 
death  of  Henry  I,  and  that  it  was  the  basis  of  the  computation 
adopted  by  his  grandson.  Before  this  was  done,  the  valuation, 
where  the  payment  was  not  altogether  arbitrary,  must  have 
been  made  according  to  the  record  of  the  hidage  presei-ved  in 
Domesday.    And  it  may  be  observed,  that  whilst  Henry  I  took, 

*  DialoguR,  i.  10 ;  Select  Charters,  p.  193.  The  payments  on  this  head 
are  very  various,  even  in  the  Name  hundred;  see  the  Roll  of  31  Henry  I, 
pp.  8,  9,  &c. 

'  The  five  m:irks  of  feudal  tenure  (i)  hereditary  succesaion,  (i)  reliefs. 
(3)  wardHliip  and  marriage  (4)  aid-i,  and  (5)  esclieata,  all  receive  abundant 
illuHtnition  from  t!ic  Roll  of  31  Henry  I. 

Madi)x,  Hist.  Kxcli.  p.  216  8(i.  :  e.j^.  under  Henry  II  Hu<;h  deChaucumb 
pays  £30  for  a  ridiel  for  six  kiiif^lits'  fees.  But  the  sums  continue  to  vary 
occasionally  until  settled  by  Maijna  Carta,  which  refers  to  the  system 
mentioned  above,  as  the  aniii/iium  releviiim  :  and  the  Dialo(ju.s  describes  the 
relief  of  a  baron  as  matter  of  special  arrangement  with  the  king  :  lib.  ii.  c.  10. 
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as  an  aid  for  the  marriage  of  his  daughter,  three  shillings  on 
each  hide',  Henry  II,  on  a  like  occasion,  took  one  mark  on  the 
knight's  fee^.  Whatever  was  the  basis  of  rating,  all  the 
feudal  incidents  would  be  accounted  for  in  the  same  way. 
Henry  I  may  have  taken  an  aid  on  the  occasion  of  his  son's 
knighthood,  as  he  did  on  his  daughter's  marriage,  but  of  this 
there  is  no  record.  The  Pipe  Roll  of  the  thirty-first  j'ear  of  his 
reign  contains  several  notices  of  sums  paid  for  permission  to 
determine  suits  connected  with  land,  by  covenant  or  by  trial 
by  battle  ;  for  leave  to  marry,  to  avoid  answering  the  claim  of 
another  claimant,  for  cancelling  agreements  of  exchange,  and  for 
other  liberties  which  betray  the  existence  of  a  good  deal  of  legal 
oppression. 

The  forest  law,  which,  heavy  as  it  was  under  William  the 
Conqueror,  seems  to  have  reached  the  exti-emc  of  severity  and 
cruelty  under  Henry  I,  was  also  made  a  source  of  revenue. 
The  fines  exacted  by  the  justices  under  this  system  form  a  con- 
siderable item  in  the  accounts. 

Among  the  great  offices  of  the  liousehold  which  appear  from 
the  Pijje  Eoll  to  have  been  saleable  are  those  of  dapifer,  marshal, 
and  chancellor.  The  last-mentioned  officer  in  a.d.  1130  owes 
£3006  13.9.  ^d.  for  the  great  seal';  the  office  of  treasurer  was 
bought  by  Bishop  Nigel  for  his  son  for  £400  ^.  Inferior  places 
in  the  legal  staff  are  also  sold.  In  Norfolk,  Benjamin  pays 
.£4  5.5.  to  be  allowed  to  keep  the  pleas  of  the  crown  ^;  in 
Northumberland,  Uhtred  son  of  Waltheof  makes  a  payment 
for  the  grant  of  sac  and  soc,  and  a  similar  transaction  is  re- 
corded in  Suffolk  ® ;  John  the  Marshal  pays  forty  marks  for  a 
mastership  in  the  king's  court,  Humfrey  Bohun  four  hundred 
marks  to  be  dapifer  regis  ^ ;  Richard  Fitz-Alured  pays  fifteen 
marks  that  lie  may  sit  with  Ralph  Basset  on  the  king's  pleas 
in  liuckingliamshire  At  the  same  time  the  ofliccrs  of  the 
ancient  courts  are  found  purchasing  relief  from  their  rcspon- 

•  Hen.  Tfiint.  fol.  217.  ^  Madox.  Hist.  Exeli.  p.  398. 

'  Roll  31  Henry  I,  ji.  140.  *  HiHt.  Eliens.,  Awg.  Sac.  i.  627. 

Roll  31  Henry  I,  p.  91.  '  Ibid.  pp.  36,  98. 

''  Tbid.  p.  1 8.    Adam  de  Port  pays  £9  to  be  dapifer.  Ibid. 

*  H)id.  p.  101. 
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sibilitics ;  the  _/w(f ices  and  juratores  of  Yorkshire  pay  £100 
that  they  may  be  judges  and  jurors  no  longer,  anxious  no 
doubt  to  avoid  the  heavy  fines  exacted  from  them  either  for 
non-attendance  or  for  other  neglect  of  duty  ^. 

The  sum  accounted  for  in  the  single  Pipe  Roll  of  the  reign  Gross 
of  Henry  I,  including  all  the  debts  and  other  gross  receipts,  tSirevemie. 
is  not  less  than  £66,000  for  the  year.  The  exhaustive  and 
orderly  character  of  the  roll  is  in  marked  contrast  with  the 
very  scanty  details  of  the  similar  accoimts  at  the  beginning  of 
Henry  IPs  reign,  when  the  whole  sum  accounted  for  is  not 
more  than  £22,000:  and  this  fully  confirms  the  statements  of 
the  historians  and  of  the  writer  of  the  Dialogus  de  Scaccario, 
as  to  the  ruinous  state  into  which  the  machinery  of  govern- 
ment had  fallen  under  Stephen. 

But  it  is  not  only  in  the  department  of  finance  that  System  of 
this  most  important  record  illustrates  constitutional  history, 
and  we  must  refer  to  it  again  in  examining  the  framework 
of  the  Norman  judicature.  Before  doing  this  it  will  be  ne- 
cessary to  recur  to  the  Domesday  Survey,  which  was  not  only 
the  general  record  of  the  royal  revenue,  but  the  rate-book  of 
valuation  of  all  the  land  in  the  kingdom.  The  formation  of 
this  record  afforded  a  precedent  for  a  rating  system  which 
was  of  no  small  importance  in  its  bearing  on  later  history  :  and 
it  is  not  a  little  singular  that  a  measure  taken  by  the  Con- 
queror, in  order  to  fix  and  make  available  to  the  utmost  his 
hold  upon  the  country,  should  be  the  first  step  in  a  continuous 
process  by  which  the  nation  arrived  ultimately  at  the  power 
of  taxing  itself,  and  thus  controlling  the  whole  framework  of 
the  constitution  and  the  whole  policy  of  government. 

The  Domesday  Survey  was  taken  by  officers  appointed  by  The  Domcs- 
the  king,  who  visited  the  several  counties,  and  called  before  S"'"*'^y- 
them  all  those  persons  of  whom  in  ordinary  times  the  county 
court  was  composed.  Tradition,  recorded  that,  when  the  Con- 
queror wished  to  confirm  the  national  laws,  in  order  to  obtain 
a  true  report  of  those  laws  he  summoned  to  his  court  twelve 
elected  representatives  of  each  shire  to  declare  upon  oath  the 

'  Roll  31  Henry  I,  p.  34. 

c  c 
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ancient  lawful  customs^.    A  similar  plan  was  now  adopted. 

The  Domes-  The  king's  barons  exacted  an  oath  from  the  sheriff  and  all 

the  barons  and  Norman  landholders  of  the  shire ;  every  hundred 

appeared  also  by  sworn  representatives,  and  from  each  township 

Taken  by  the  priest,  the  reeve,  and  six  villeins  or  ceorls  \  On  the  de- 
inquest.  ,  \ 

position  or  verdict  of  these  jurors  was  drawn  up  the  report 
of  the  name  of  each  manor  or  township,  and  its  present  and 
late  holder ;  its  extent  in  hides,  the  number  of  ploughs  for 
which  it  furnished  work ;  the  number  of  homagers,  ceorls  or 
villeins,  cotters,  and  sei-fs  ;  how  many  freemen,  how  many  soke- 
men ;  the  extent  of  wood,  meadow,  and  pasture ;  the  number 
of  mills  and  fisheries ;  the  increase  and  decrease  since  King 
Edward's  time ;  the  several  and  collective  values  of  every 
holding.  By  this  report  an  exhaustive  register  of  the  land  and 
its  capabilities  was  formed,  which  was  never  entirely  superseded  ; 
for  although  the  feudal  taxation  was,  within  a  century  after, 
A  permanent  based  on  the  knight's  fee  instead  of  the  hide,  much  of  the 
general  taxation  continued  to  be  assessed  on  the  hide,  and,  the 
number  of  hides  which  the  knight's  fee  contained  being  known, 
the  number  of  knights'  fees  in  any  particular  holding  could  be 
easily  discovered.  Ranulf  Flambard,  as  Ordericus  Vitalis  informs 
us,  attempted  to  reduce  the  number  of  acres  contained  in  the  hide 
from  the  English  to  the  Norman  computation,  and  if  he  had  suc- 
ceeded the  measure  would  have  compelled  a  new  assessment ' ; 
but  as  Domesday  continued  to  be  tlie  ultimate  authority  for  the 
rating  of  the  country,  the  attempt,  if  it  were  ever  made,  must  be 
understood  to  have  failed.    But  the  changes  in  the  ownership 

'  HoveJen,  ii.  ■21 8  ;  Select  Charters,  p.  78. 
'Hie  subscribitur  inquisitio  terrarum,  quo  modo  barones  regis  in- 
quii'unt,  videlicet  per  sacramentum  vicecomitis  scirae  et  oniiiiiim  baronunj 
et  eorum  Francigenarum,  et  totius  centnriatuR,  presbyteii,  jiraepositi, 
vi.  villanoruni  uniuscujusque  vill.T.  Deinde  quoinodo  vocatiir  iiiansio  ;  quis 
tenuit  eani  tempore  regis  Eadwardi,  quis  modo  tenet,  (piot  liidae,  quot 
carrucatae  in  dominio,  quot  liominum  ;  quot  villani,  quot  cotarii,  quot 
servi ;  quot  liberi  homines,  quot  socliemanni  ;  ((uantum  silvae,  quantum 
pratl,  quot  pascuoruni,  quot  molendina,  quot  piscinae  ;  quautum  est  ad- 
ditum  vel  ablatum  ;  quantum  valebat  totuiu  siniul,  et  quantum  modo; 
quantum  ibi  quisque  liber  homo  vel  soclieniannus  habuit  vel  liabet.  Hoc 
totum  triplicilor,  scilicet  tempore  regis  Acdwardi  et  quando  rox  Willelnius 
dedit,  et  (pioniodo  sit  modo  ;  et  si  potest  plus  liaberi  <iuam  habeatur.'  Ely 
Domesday,  I)om.  iii.  497.  Henry  of  Huntingdon  gives  the  commissioners 
the  title  of  justitiarii ;  fol.  213.  '  See  above,  pp.  J98,  302,  348. 
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of  land,  the  formation  of  new  forests,  and  the  bringing  of  old 
wastes  into  cultivation,  must  have  made  it  difficult  to  secure  a 
fair  apportionment  of  taxation ;  and  this  compelled  on  the  part  Circuits  of 
of  the  exchequer  proceedings  which  we  find  in  close  connexion  of  the  Ex- 
with  tlie  provincial  administration  of  justice.    It  is  unnecessary  adj'ust'the 
here  to  anticipate  in  detail  what  must  be  repeated  under  the 
head  of  judicature  :  it  is  enough  to  remark  that,  as  early  as  the 
l  eign  of  William  Rufus,  questions  of  assessment  were  referred 
by  the  crown  to  the  report  of  the  county  court,  and  that  in  the 
reign  of  Henry  I  the  assessment  and  levying  of  taxation  seems 
to  have  formed  one  portion  of  the  duty  of  the  justices,  who, 
with  the  functions  if  not  with  the  name  of  itinerant  judges, 
transacted  the  local  business  of  the  Exchequer  in  each  shire 

127.  So  intimate  is  the  connexion  of  judicature  with  finance  Royal  justii e 
under  the  Norman  kings,  that  we  scarcely  need  the  comments  source  oir'''^ 
of  the  historians  to  guide  us  to  the  conclusion,  that  it  was*^^^^""^" 
tiiainly  for  the  sake  of  the  profits  that  justice  was  administered 
at  all.    Such  no  doubt  was  the  principle  upon  which  Ranulf 
Flambard  and  his  master  acted.    A  deeper  and  more  states- 
manlike view  probably  influenced   Henry  I   and   his  great 
minister — the  belief  that  a  nation  in  which  justice  is  done  is 
safer  and  more  contented,  and  presents  therefore  an  easier 
and  richer  body  to  be  taxed.    But  there  is  no  reason  to  suppose 
that  Henry  acted  on  any  higher  motive  :  the  value  of  justice 
depended  in  his  eyes  very  much  on  the  amount  of  treasure 
with  which  it  supplied  him  ;  and  accordingly  there  is  not  a 
single  fiscal  or  judicial  measure  of  his  reign  by  which  light 
b  not  thrown  both  on  the  Curia  Regis  and  on  the  Exchequer. 

The  Curia  Regis,  the  supreme  tribunal  of  judicature,  of  which  The  Curia 
the  Exchequer  was  the  fiiiiiiicial  department  or  session,  was,  judida'l" 
as  has  been  stated  already,  the  court  of  the  king  sitting  to 
administer  justice  with  the  advice  of  his  counsellors  * ;  those 

'  Soe  below,  p.  390. 

'  That  William  the  Conqueror  heard  cauwos  in  pePRon  we  know  from 
Lanfranc's  words  in  a  letter  (Kp.  19)  addres-sed  to  Herfaat  bishop  of 
EIniham  :  •  Hex  .  .  .  praecupit  ut  i|uerimoiiia  ile  clcricis  abbatis  Halduini  ..  . 
Hopita  renianerct,  quo  ad  uHquc  ipscmct  ipsam  causam  iiudiret  vol  a  mo  .  .  . 
audiri  praeciperot."  Down  to  the  roiijn  of  John  the  kings  occuHionally 
afliuinistered  juHlico  in  person  ;  Henry  II  very  frefjuently. 

C  C  2 
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counsellors  being,  in  the  widest  acceptation,  the  whole  body  of 
tenants-in-chief,  but  in  the  more  limited  usage,  the  great  officers 
of  the  household  and  specially  appointed  judges.  The  great 
gatherings  of  the  national  council  may  be  regarded  as  full 
sessions  of  the  Curia  Eegis,  or  the  Curia  Regis  as  a  perpetual 
committee  of  the  national  council,  but  there  is  no  evidence 
to  prove  that  the  supreme  judicature  so  originated.  In  the 
more  general  meetings,  as  at  the  three  annual  placita,  the  king 
wore  his  crown,  and  consulted,  or  made  a  show  of  consulting,  his 
vassals  on  all  matters  of  state.  The  courts  in  the  king's  absence 
were  presided  over  by  the  chief  or  great  justiciar,  acting  '  ex 
praecepto  regis '  or  '  vice  sua '  in  meo  loco,'  as  the  Conqueror 
expressed  it  ^  The  other  persons  who  bear  the  title  of  justiciar, 
the  ordinary  members,  as  they  may  be  called,  of  the  court,  were 
the  same  as  those  of  the  Exchequer ;  the  same  persons  who 
acted  as  barons  in  the  latter  acted  as  justices  in  the  former ; 
the  fines  paid  or  remitted  in  the  Curia  were  recorded  in  the 
Exchequer,  and  the  writ  that  was  issued  in  the  one  chamber 
was  treated  by  the  other  as  being,  what  it  was  truly,  its  own 
act.  The  great  officers  of  the  household  seem  to  have  acted 
in  the  business  of  the  Curia  Eegis,  simply  however  as  justices  ; 
we  have  no  record  that  apportions  to  them  the  definite  seats 
or  functions  which  they  held  in  the  Exchequer ;  accordingly 

'  Gneist's  conclusions  on  the  character  of  tlie  supreme  judicature  of  the 
Norman  reigns  are  as  follows: — Under  the  name  of  the  Curia  Regis  is 
to  be  understood  the  personal  judicature  of  the  king  :  the  Curia  Regis 
does  not  consist  of  the  entire  community  of  tcnants-in-chit'f,  for  as  yet 
they  formed  no  distinct  body  or  corporation  ;  nor  of  a  definite  number 
of  great  vassals,  for  there  was  as  yet  no  legal  line  drawn  between  great 
vassals  and  small ;  nor  of  a  definite  number  of  great  officials,  for  the  great 
officials  were  not  so  constituted  .as  to  form  a  court  of  peers:  the  justice 
of  the  Curia,  which  was  not  administered  by  the  king  himself,  w.as  ad- 
ministered by  special  commissions,  not  by  a  standing  body  of  judges,  or 
by  the  barons  of  the  Exchequer.  Verwait.  i.  -237,  241-343.  This  is  an 
extreme  view,  and  in  harmony  with  the  general  idea  held  by  this  great 
jurist  of  the  absolute  despotism  of  the  Norman  sovereigns.  On  the  other 
hand,  it  cannot  be  denied  that  the  general  tendency  of  English  writers 
has  been  to  .-uicribe  to  the  legal  institutions  of  the  period  greater  solidity 
and  definitenesH  than  they  can  be  proved  to  have  possessed.  The  view 
which  I  have  tried  to  indicate  in  the  text  and  in  the  Select  Charters, 
regarding  the  ])criod  .as  one  of  transition,  in  which  routine  was  gradually 
becoming  a  check  on  despotic  authority,  will  probably  not  commend  itself 
to  the  maintainers  of  either  view. 
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when  we  find  the  chancellor  or  chamberlain  sitting  in  judgment, 
we  are  not  to  suppose  that  the  cause  on  which  he  decides  is 
one  belonging  specially  to  the  chancery  or  the  chamber ;  he  is 
simply  a  member  of  the  king's  judicial  court. 

The  number  of  persons  who  filled  the  ofiice  of  justice  or  The  number 
baron  of  the  Exchequer  during  the  Norman  reigns  was  not  very  sm^i! ''^'^^ 
large,  nor  are  the  relations  of  the  members  of  the  court  to  one 
another  very  well  defined ;  it  is  even  possible  that  a  close 
examination  of  existing  records  would  show  that  all  the  officers 
who  discharged  judicial  functions  were  members,  under  some 
other  title,  of  the  king's  household.    Roger  of  Salisbury  bore 
the  name  of  ' justitiarius '  from  the  year  1107  to  his  death; 
but  there  are  several  other  justices mentioned  both  in  records 
and  by  the  historians,  whose  position  seems  to  be  scarcely 
inferior  to  his  ^.    Ralph  Basset  appears  early  in  the  reign  of  ^JJ^'j^*^ 
Henry  I  as  a  very  influential  judge ' ;  his  son  Richai-d  is  called  Henry  I. 
by   Ordcricus   Yitalis  and   Henry  of  Huntingdon   '  capitalis 
justitiarius*'  even  during  the  life  of  Bishop  Roger;  and  Geoffrey 
de  Clinton,  who  was  the  king's  chamberlain  or  treasurer,  held 

'  Besides  the  question  of  the  chief  justiciarship,  treated  above,  the  title 
of  justitia,  or  justitiarius,  has  obscurities  of  its  own.  (i)  It  is  often  used 
in  a  very  general  way,  in  the  salutations  prefixed  to  charters,  'coniitibus 
et  baronibus  et  justitiariis  et  vicocoinitibus ; '  in  which  it  seems  to  include,' 
as  it  did  in  France,  all  landowners  who  possess  courts  of  their  own,  or 
are  qualified  to  act  as  jiuliccs  in  the  shire-moot.  Sec  Henry  I's  charter  to 
London,  Stephen's  charter,  and  the  Le;jres  Henrici  I,  §  29  ;  Select  Charters, 
pp.  102,  103,  113.  (2)  It  belongs  to  the  sheriffs,  who  are  called  by  John 
of  Salisbury  (Polycr.  v.  15,  16)  jimlititic  errantai,  and  to  whom  the  name 
juaiitia  in  the  so-called  Laws  of  Edward  the  Confessor  seems  to  belontr.  It 
is  probable  that  whilst  the  sheriff,  in  his  character  of  sheriff,  was  competent 
to  direct  the  customary  business  of  the  court,  it  was  in  that  of  juaiitia  that 
he  transacted  special  business  under  the  king's  writ.  Bracton,  lib  iii.  c.  35 
(ed.  1640,  f.  154).  (3)  It  is  specially  given  to  officers  of  tlie  king's  court, 
e.g.  to  Miles  of  Gloucester,  'baroni  et  justitiario  meo*  (Charter  of  Stephen, 
Madox,  Hist.  Kxch.  p.  135);  in  which  sense  it  seems  to  prove  tluit  his  position 
watt  one  of  judicial  authority  as  well  as  ministerial.  (4)  To  the  chief  justice. 
Henry  of  Huntingdon  gives  the  name  to  the  commissioners  of  the  Domes- 
day Survey,  fol.  212,  who  are  called  baronts  in  the  Survey  itself ;  see  above, 
P-.386. 

'  See  the  remarks  on  the  development  of  the  chief  justiciarship,  above, 
p.  346.  Henry  I  tells  .\nsclni  that  he  hau  ordered  the  justiciars  to  act  by 
his  advice.    (Kpp.  .\ns.  iv.  93.) 

'  Ord.  Vit.  vi.  10,  xi.  2  ;  Chron.  Abingdon,  ii.  170. 

'  Ord.  Vit.  xiii.  26;  Hen.  Hunt,  do  Cont.  Mundi ;  Ang.  Sac.  ii.  701. 
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pleas  in  a.d.  i  130  over  all  England The  Pipe  Roll  of  that  year 
furnishes  us  with  the  names  of  other  justices :  pleas  were  held 
not  only  by  the  two  Bassets  and  Geoffrey  de  Clinton,  but  by 
William  of  Albini  the  Butlei',  Eustace  Fitz-John  and  Walter 
Espee,  Miles  of  Gloucester  the  Constable,  Pain  Fitz-John,  Robert 
Arundel,  and  Walkelin  Visdeloup  ^    Other  names  may  perhaps 
be  found  in  the  charters  of  Henry  I  and  Stephen.   The  capitalis 
justitia  however  seems  to  be  the  only  one  of  the  body  to  whom 
a  determinate  position  as  the  king's  representative  is  assigned 
in  formal  documents'. 
Character  of     The  Curia  Regis,  in  this  aspect,  was  the  machinery  through 
Regis.        which  the  judicial  power  of  the  crown  was  exercised  in  that 
wide  sphere  of  legal  business  on  which,  in  its  now  complicated 
relations,  it  was  brought  to  bear.  That  business  consisted  largely 
of  causes  in  which  the  king's  interest  was  concerned,  or  which 
were  brought  up  by  way  of  appeal  when  the  powers  of  the 
popular  courts  had  been  exhausted  or  had  failed  to  do  justice  ^. 
It  inherits    In  these  particulars  it  succeeded  to  the  royal  jurisdiction  of  the 
from  the' ^    Anglo-Saxon  kings.    It  was  also  a  tribunal  of  primary  resort  in 
^"stem^anT  cases  of  disputes  between  the  tenants-in-chief  of  the  crown,  a 
from'th'e^    feudal  court  in  which  were  arranged  the  quarrels  of  the  Norman 
Norman.      lords,  wlio  were  too  strong  to  submit  to  the  simple  justice  of 
the  shire  and  hundred  ^.    It  was  however  more  than  this  :  the 

'  See  Mon.  Angl.  vi.  218.    Pipe  Roll  31  Hen.  I.  "  Ibid. 

^  See  the  charter  of  Henry  I  to  the  canons  of  Trinity,  Aldgate  :  '  Et  pro- 
hibeo  super  forisfacturam  nieam  quod  non  ponantur  in  placitum  de  aliquo 
tenemento  nisi  coram  me  vol  capital!  justitia  nieo.'    Foed.  i.  12. 

*  The  Pipe  Roll  of  Henry  I  does  not  expressly  mention  the  jurisdiction 
of  the  Curia  Regis,  but  it  is  probable  that  most  of  the  entries  '  pro  recto 
terrae  suae'  and  the  like  refer  to  suits  in  which  a  writ  has  been  obtained 
from  the  court.  Cases  in  the  King's  court  during  the  reign  of  Henry  1 
will  be  found  in  the  Chronicle  of  Battle,  p.  51  ;  in  the  Chronicle  of  Abing- 
don, ii.  182;  in  the  Cartulary  of  (llouct'ster,  i.  236;  in  Ehuhani,  ed.  Hard- 
wick,  pp.  355,  362,  366,  382.  '  Ric.  de  Rullos  del)et  i.  marcam  auri  ut  juste 
tractetur  in  curia  doinini  sui ; '  Pipe  Roll.  p.  143.  '  Walterus  Maltravers 
reddit  com|iutuui  de  20  marcis  argenti  ut  rex  juvet  eum  versus  Paganuni 
Filiuni  Job;iiiiiis  ;'  Ibid.  p.  i  24.  '  Purgenses  de  Oloecestia  debent  30  marcas 
argenti  si  possent  recupcrai  o  peouuiam  suam  per  justitiam  regis,  quae  ablata 
fuit  eis  in  Hibeniia; '  Ibid.  p.  77. 

°  '  Et  si  ainodo  exsurgat  placitum  de  divisione  terrarum,  si  est  inter 
barones  moos  doniinicos,  tractetur  placitum  in  curia  moa;  ct,  si  est  inter 
vavassorcs  duorum  douiinorum,  tractetur  in  comitatu.'  Writ  of  Henry  I: 
Select  Charters,  p.  99.    Such  a  trial  i.s  described  in  a  charter  of  Henry  I 
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ancient  customary  process  of  the  local  courts,  with  that  strict  its  growing 
maintenance  of  formalities  and  that  incapacity  for  regarding  aTarewimje 
equitable  considerations  which  seems  inseparable  from  the  idea  of  ^""^  ^i"'*^- 
compurgation  and  ordeal,  was  now  becoming  antiquated.    As  a 
special  favour,  suits  were  brought  up  from  the  view  of  the  pro- 
vincial courts  to  be  decided  by  such  new  methods  as  the  wisdom 
of  the  king  and  his  counsellors  might  invent ;  and  from  the 
Curia  Regis  issued  the  writs  which  directed  inquiry  and  recog- 
oition  of  rights  as  to  land,  the  obligations  of  tenure,  the  legiti- 
macy of  heirs,  and  the  enforcement  of  local  justice  \    These  System  of 
writs,  although  not  absolutely  unknown  in  England  before  the 
Conquest,  were  derived  no  doubt  in  their  Norman  form  from 
the  process  of  the  Karolingian  lawyers ;  they  were  the  expe-  Their  origin, 
dients  by  which  the  '  jus  honorarium '  of  the  king,  as  fountain 
of  justice,  was  enabled  to  remedy  the  defects  of  the  'jus  civile' 
or  *  commune,'  the  customary  proceedings  of  the  local  moots 

The  Curia  Regis  had  criminal  jurisdiction  also,  as  Ralph  Basset  Criminal 
proved  when  he  hanged  forty-four  thieves  at  Hundehoge It 
was  in  fact  a  supreme  court  of  justice,  both  of  appeal  and,  where 
leave  was  obtained,  of  primary  recourse. 

But  it  was  also  a  ministry  of  justice,  before  which  the  whole  Review  of 
judicial  action  of  the  country  passed  in  review.  This  was  done  fuSicau're. 
partly  by  the  Court  of  Exchequer,  in  which,  as  we  have  seen, 
the  sheriffs  annually  rendered  their  accounts  ;  but  partly  also  by 
direct  inspection.  The  provincial  judicature  was  brought  into 
immediate  connexion  with  the  central  judicature  by  journeys  of 
the  king's  judges.  We  have  seen  traces  of  this  arrangement  as 
early  as  the  time  of  Alfred,  who  may  have  been  acquainted  with 
the  system  in  use  under  the  Frank  emperors  Edgar  and  Canute 
had  themselves  made  judicial  circuits  ;  the  Conqueror's  choice 
of  the  three  gi-cat  cities  of  the  south  of  England  for  his  annual 
])lacita  brought  the  sense  of  royal  justice  home  to  the  country  at 

in  tlie  Cartulary  of  Gloucester,  i.  236  :  and  see  the  trial  of  the  bishop  of 
Durham  ;  below,  |>.  440. 

'  Writs  of  thi  se  kinds  will  be  found  in  great  numbers  in  most  monastic 
cartularius :  e.g.  C'hron.  Abingdon,  ii.  92,  93,  84,  85. 

''  On  the  connexion  of  the  Norman  iind  EngliHli  Hrevia  with  the  Frankish 
Indiculi,  see  Brunner,  Schwurgericht,  (ip.  76-84;  and  below,  Chap.  XII. 
Chron.  Sax.  a.D.  1124.  •  See  above,  p.  183. 


392 


Constitutional  History. 


[chap. 


Circuits  of 
the  justices. 


Action  of  the 
justices  in 
the  country , 
in  the  county 
courts. 


The  sheriff- 
doms lield 
by  the 
justices. 


large.  But  Henry  I  went  a  step  further.  He  sent  the  ofiBcers  of 
the  Exchequer  through  the  country  to  assess  the  revenue '  ;  and 
during  his  reign  the  whole  kingdom  was  visited  hy  justices,  officers 
of  the  Curia  Regis,  not  perhaps  with  the  systematic  regularity 
enforced  by  his  grandson,  but  with  sufficient  order  to  prove  that 
he  saw  and  satisfied  the  want  of  such  an  expedient.  In  A.D.  1 130 
Geoffrey  de  Clinton,  the  chamberlain,  had  lately  visited  seventeen 
out  of  the  thirty-four  counties  of  which  the  accounts  are  preserved ; 
Ralph  Basset  had  visited  seven ;  Richard  Basset  five ;  Eustace 
Fitz-John  and  Walter  Espec  had  held  pleas  in  the  noithern 
counties  ;  Miles  of  Gloucester  and  Pain  Fitz-John  in  the  west- 
midland  and  the  "Welsh  March;  William  of  Albini,  Robert 
Arundel  and  others,  in  the  forests  and  in  the  south-western  coun- 
ties. It  is  probable  that  this  was  by  no  means  an  exceptional 
measure:  in  a.d.  1124  we  find  Ralph  Basset,  as  has  been  fre- 
quently mentioned,  holding  a  court  in  Leicestershire  ;  Ordericus 
Vitalis  gives  an  account  of  a  trial  held  befoi'e  him  in  the  county 
court  of  Huntingdonshire  in  a.d.  iii5oriii6^.  A  measure 
dictated  still  more  distinctly  by  this  policy  may  be  traced  in  the 
list  of  slierififs  for  a.d.  i  i  30.  Richard  Basset  and  Aubrey  de  Vere, 
a  judge  and  a  royal  chamberlain,  act  as  joint  sheriff's  in  no  less 
than  eleven  counties  :  Geoffi"ey  de  Clinton,  Miles  of  Gloucester, 
William  of  Pont  I'Arche  the  Treasurer,  are  also  sheriffs  as  well 
as  justices  of  the  king's  court.  That  such  a  system  was  open  to 
much  abuse  is  self-evident ;  these  officers  sitting  as  judges  and 
barons  in  the  Exchequer  actually  audited  the  accounts  wliich 
they  presented  as  sheriffs ;  but  they  were  under  the  strong 
control  of  the  king  and  Bishop  Roger ;  and  although  there  were 
scandals  no  doubt,  such  as  that  for  which  Geoflrey  de  Clinton 
was  tried  in  this  very  year the  important  fact  remains  that  by 
these  means  the  king  and  justiciar  kept  in  their  hands  the  reins 


'  The  great  fiscal  iter  of  Henry  I's  reign  is  mentioned  in  the  Dialogus 
(le  Scacciirio,  i.  c.  7  :  in  it  the  fenns  of  the  counties  were  fixed. 

'  '  Radulfi)  autem  Basset  sedente  ]iro  tribunali,  consjregatis  etiam  pro- 
vincialihus  univcrsis  apud  lluntcdoniani,  ut  nios  est  in  Anglia."  Ord. 
Vit.  vi.  10.  ]<alpli  may  liave  i)ccii  Hlieriff  of  Huntingilonsliire  at  tlie  time, 
hut  he  was  in  attendance  on  the  queen,  and  socnis  to  Ijave  acted  on  the 
aame  business  in  Loudon  shortly  after.  •  8ee  above,  p.  37:. 
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of  the  entire  judicial  administration.  The  justices  whilst  em- 
ployed in  provincial  work  sat  in  the  shire-moot ;  and  this  usage 
of  Henry  I,  with  the  series  of  similar  measures  initiated  by 
Henry  II,  forms  the  link  between  the  old  and  new  organisations 
of  the  country,  by  which  that  concentration  of  local  machinery 
was  produced,  out  of  Avhich  the  representative  system  arose. 
The  parliament  of  the  thirteenth  century  was  the  concentration 

of  local  representation  in  and  with  the  national  council.    It  was  step  toward 
.  .    self- govern - 

no  small  step  in  that  direction  when  the  action  of  the  Curia  ment. 

Regis  was  brought  into  direct  connexion  with  that  of  the  shire- 

l  moot.    The  Norman  curia  met  the  Anglo-Saxon  gemot  in  the 

visitations  of  the  itinerant  justices. 

128.  We  thus  come  to  the  constitution  of  the  shire-moot.    In  The  county 

couirts* 

a  former  chapter  the  history  of  this  institution  has  been  traced 

up  to  and  past  the  date  of  the  Conquest ;  and  it  has  already 

I  been  shown  how  in  the  inquest  which  preceded  the  Domesday 

Sui^vey,  as  well  as  in  the  production  of  the  record  of  Edward's 

laws,  the  means  of  gaining  information  which  it  afforded  were 

utilised.    The  existence  of  the  shire-moot  through  the  reigns  of 

the  Conqueror '  and  William  Rufus  is  proved  by  the  existence 

of  writs  addressed,  as  in  the  preceding  reigns,  to  the  sheriffs  and 

other  leading  members      There  is  in  existence  a  writ  directed 

by  William  Rufus  to  the  sheriff  of  Northamptonshire  ordering 

him  to  call  together  his  shire  to  examine  into  the  rights  of  the 

monks  of  Ramsey'.    It  appears  from  the  very  charter  by  which  -V'"-^sof 

J  1  r  J  J  tijggg  courts. 

Henry  I  orders  the  restoration  of  the  ancient  courts  that  they 
had  been  used  under  his  brother  for  the  purposes  of  extortion  ^, 

'  '  Requiratur  hunrlredus  et  comitatus  sicut  antecessores  nostri  statue- 
runt.'    LI.  Will.  I  ;  Select  Charters,  p.  8l. 

'  'Willem  king  gret  Willem  biscop  and  Swein  scirefen  and  alle  mine 
tliegnes  on  EHtaexen  freondlice.'  Men.  Angl.  i.  301.  See  a  simiLir  writ  in 
favour  of  Chertsey  Abbev,  ibid.  i.  431. 

'  '  Rex  Willi  hno  de  C.ihannis,  salutem.  Praecipio  tibi  ut  facias  conve- 
nire  sciraiii  de  Haintona  ct  judicio  ejus' cognosce,'  &c.  Palgrave,  Common- 
wealth, clxxix. 

'  '  HenricuM  rex  Anglorum  Samsoni  episcopo  et  Urs  )ni  de  Abetot,  et 
omnibus  baroniljus  suis  hrancis  et  Aiiglis  de  Wirecestresira,  salutem. 
Sciatis  quod  concede  et  praecipio  ut  amodo  comitatus  mei  et  hundreil.i  in 
illis  locis  et  eindem  terminis  sedcant  sicut  sederunt  in  tempore  reikis  Kad- 
wardl  et  non  aliter;  ego  eniin  qiian  io  voluoro  faciam  ea  satis  suminoncre 
propter  mea  dominica  necussaria  ad  voluntatem  muam.'  Select  Charters, 
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and  the  same  may  be  inferred  from  the  description  of  Eanulf 
Flambard  as  'driving  all  the  gemots'  throughout  all  England. 
From  the  year  1 1 08  onwards  these  courts,  as  well  as  those  of 
the  hundred,  were  held  'as  in  King  Edward's  days  and  not 
otherwise.'  The  lords  of  land  and  their  stewards  attended,  and 
from  each  township  the  reeve  and  four  men^,  and  the  parish 

The  shire-    priest.    The  full  court  met  twice  a  year  under  the  sheriff  or  his; 

deputy,  and  was  still  competent  to  declare  folk-right  in  every 
suit ;  the  pleas  of  the  crown  were  recorded  in  it  for  the  view  of 
tlie  Curia  Regis,  whether  reported  by  the  sheriff  to  the  Ex- 
chequer or  examined  by  the  justices  in  a  provincial  visit  ^.  It 
had  a  criminal  as  well  as  a  ci^dl  jurisdiction  as  before,  although 
the  management  of  the  pleas  of  the  crown  on  the  one  side,  and 
the  interference  by  royal  writ  on  the  other,  must  have  mate- 
rially affected  its  independence.  It  retained  however  all  its 
authority  in  matters  of  voluntary  jurisdiction,  witnessing  trans- 
fers of  land,  and  sanctioning  by  its  testimony  private  charters 
and  documents  of  all  sorts.  The  ancient  forms  were  also  in  use ; 
witness,  compui-gation,  and  ordeal ;  and  the  old  theory  that  in 
these  popular  courts  the  suitors  were  judges. 

Antiquity  of  The  new  light  thrown  on  the  shire-moot,  by  the  increased 
number  of  records,  makes  it  a  little  difficult  to  know  what  par- 
ticulars of  custom,  now  for  the  first  time  discoverable,  are  new 
or  old.  The  composition  of  the  court  and  its  times  of  session 
are  however  clearly  ancient.  The  custom  of  interference  of 
the  crown  by  writ,  although  not  unprecedented  ^,  is,  as  a  custom, 

p.  99.  Compare  Leges  Henrici  I,  c.  ^^i.  §  1  :  '  Siciit  antiqua  fuerat  insti- 
tutione  formatum,  salutari  regis  imperio,  vera  7iuper  est  recordatitm-. 
formatiun,  generalia  coinitatuum  placita  certis  locis  et  vicibus  et  diflBnito 
tempore  per  singulas  Angliae  provincias  convenire  debere,  nec  uUis  ultra 
fatigationibus  agitari  nisi  propria  regis  necessitas  vel  commune  regni  com- 
modum  saepius  adjiciat.' 

'  '  Intersint  autem  episcopi,  comites,  vicedomini,  vicarii,  centenarii, 
aldemianni,  praefecti,  praepositi,  barone.s,  vavasores,  tungrevii,  et  ceteri 
terrarum  domini.  ...  Si  uterque  (sc.  baro  et  dapifer)  necessario  desit, 
praepositus  et  quatnor  de  melioribus  villae  assint  jiro  omnibus  qui  nomi- 
natim  non  eriint  ad  placitum  submoiiiti.'  Ibid.  §§  2,  6. 

"  'Agantiir  itaque  primo  debita  verae  Cliristianitatis  jura;  secundo 
regis  placita  ;  postremo  causae  singulorum  dignis  satisfaction ibus  explc- 
antur  et  quoscunque  scyresmot  discordantea  inveniet,  vel  amore  congregct 
vel  sequestret  judicio.'  Ibid.  '  See  above,  p.  187. 
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new  ^.    Tlie  references  to  trial  by  battle,  which  now  become  Trial  by 

111  i        •    battle  and 

common,  show  that  the  Is  ormans  had  introduced  that  custom  in  inquest  by 

its  legal  completeness.    But  the  most  important  novelty  is  the 

inquest  by  oath,  which  has  been  already  referred  to,  and  which 

forms  an  important  link  in  the  history  of  the  jury.  William 

the  Conqueror  directs  the  justiciars  on  one  occasion  to  assemble 

the  sbire-moots  which  had  taken  part  in  a  suit  touching  the 

rights  of  Ely ;  that  being  done,  there  were  to  be  chosen  a 

number  of  the  English  who  knew  the  state  of  the  disputed  lands 

in  the  reign  of  Edward  :  these  were  to  swear  to  the  truth  of  inQuest  by 
"  '  sworu  juror 

their  depositions  ;  and  action  was  to  be  taken  accordingly  A 
similar  writ  of  William  Rufus  to  the  sheriff  of  Northamj)ton- 
shire,  already  mentioned,  directs  a  like  proceeding  in  the  affairs 
of  Ramsey  ;  whilst  two  writs  of  William  the  Etheling  to  the 
sheriff  of  Kent  order,  and  direct  action  to  be  taken  upon,  the 
verdict  or  recognition  of  the  good  men  of  that  county  in  re- 
ference to  the  rights  of  S.  Augustine's^. 

•  For  example ;  '  Henricus  rex  Anglorum  Nigello'de  Oilli  et  Willelmo  vice- 
comiti  de  Oxeneforde  salutem.  Praecipio  vobis  ut  faciatis  abbati  de  Abben- 
dona  pleiiariara  rectitudinem  de  exclusa  sua,'  &c.  Cliron.  Abingd.  ii.  92. 

II.  rex  Anglorum,  W.  vicecomiti  de  Oxeneforde,  salutem.   Fac  cito  et  sine 
mora  pleuam  justitiam  Faritio,'  &c.  Ibid. 

'  W.  i-ex  Anglorum  Lanfranco  archiepiscopo  et  Rogero  comiti  Moritonii 
et  Gauffrido  Constantiensi  episcopo  .salutem.  Mando  vobis  et  pi-aecipio  ut 
iterum  facialis  consregari  omnes  scyraa  quae  interfuerunt  placito  habito  de 
terris  ecclesiae  de  Heli,  antequam  mea  conjunx  in  Normaniiiaro  novissime 
veniret  ;  cum  quibus  etiam  .sint  de  baronibus  nieis  qui  competenter  adesse' 
poterunt  et  praedicto  placito  interfuerunt  et  qui  terr.is  ejusdem  ecclesiae 
tenent.  Quibus  in  unum  congregatis  eligantur  plures  de  illis  Anglis  qui 
Bciunt  quomodo  terrae  jacebatit  praefatae  ecclesiae  die  qua  rex  Edwardus 
obiit,  et  quod  inde  dixerint  ibidem  jurando  testentur.'  Liber  Eliensis,  i. 
356.  The  result  of  the  inquiry  is  referred  to  by  Henry  I  as  final:  '  Sicut 
dirationatum  fuit  in  tempore  patris  mei  apud  Keneteford,  coram  baronibus 
patris  mei  .  .  .  et  testimonio  plurium  syraruni.'  Mon.  Angl.  i.  482. 

'  '  Wiilelmus  filius  regis  Willelmo  vicecomiti  de  Ghent  salutem.  Prae- 
cipio quod  prai"ci|]iii8  Hamonem  filium  Vitalis  et  probis  vicinis  Santwic  quo8 
Hamo  nominabit,  ut  dicant  vcritatcni  de  nave  abbatis  de  Sancto  Aui:ustino, 
et,  si  navis  ilia  perrexit  pur  mare  die  <jua  rex  novissiiue  mare  transivit,  tunc 
praecipio  ut  modo  pergat  quouaque  rex. in  .\ngliam  vcniat  et  iteriiin  re-aisi- 
atur  inde  abbas  praedictus.  Testibus  episcopo  Sarisb.  et  cancellario  apud 
Wodcstoc'  '  VV.  filius  regis  \V.  vicecomiti  salutem.  Praecipio  quoil  re- 
s&isias  abbatcm  de  S*ncto  Augustino  de  nave  sua  sicut  ego  pr.aecepi  per 
meum  aliud  breve  et  sicut  recognitum  fuit  ))er  probos  homines  coiiiitatun, 
([Uod  inde  abb.as  erat  saisitus  die  (|ua  rex  maru  novis.sinie  transivit,  et  in 
pace  teneat,  et  hoc  sine  mora,  ne  inde  clamorem  amplius  audiani.  Teste 
cancellariu  apud  Windesor.'  Palgrave,  Commonwealth,  clxxix. ;  Elmliain, 
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Question  as  The  employment  of  a  number  of  sworn  tliegns  to  report  on 
toajurjof  ^  o  r 

present-  the  character  of  accused  persons,  which  has  been  traced  to  the 
ment.  ' 

laws  of  Ethelred,  may  probably  have  continued  to  be  usual ;  and 

thus  the  growth  of  the  jury  in  criminal  matters  may  have  kept 
pace  with  its  development  in  civil  affairs.    But  of  this  we  have 
slight  evidence,  unless  the  session  of  Hundehoge,  where  the 
Thejurors    thegns  of  Huntingdonshire  acted  with  the  king's  justiciar,  may 
of  ti^"shfre-       again  appealed  to.    But  however  this  may  be,  it  is  certain 
moot.  ^i^g  administration  of  justice  in  the  shire-moot  was  now 

vested  in  persons  who  were  bound  by  oath  to  the  fulfilment  of 
their  duties  and  to  speak  the  truth  ^.  The  Pipe  EoU  of  Henry  I 
proves  the  existence  of  large  bodies  of  judices  and  juratores. 
Whether  the  terms  are  equivalent ;  whether  they  merely  mean 
the  qualified  members  of  the  courts  from  whose  body  witnesses 
and  compurgators  must  be  chosen  ;  whether  the  judices  were  a 
permanent  body  of  local  proprietors  ^,  and  the  juratores  a  selec- 
tion of  freemen  sworn  to  declare  the  truth  in  the  particular 
case  ;  whether  the  judices  may  not  have  been  the  presenters  of 
the  criminals,  and  the  juratores  the  witnesses  in  the  civil  suits, 

ed.  Hardwick,  pp.  353,  354  :  in  the  latter  place  these  acts  are  referred  to 
William  Rufus  during  his  father's  life  ;  but  this  is  very  improbable.  The 
same  authority  furnishes  another  writ  of  the  same  sort;  p.  356:  '  Fac  re- 
cognosci  per  homines  hundred!  de  Middeltone  quas  consuetudincs  Abbas  S. 
Augustini  habere  debet  in  villa  de  Newingtone.'  A  writ  of  Stephen  order- 
ing restitution  to  the  church  of  S.  Martin.  London,  in  pursuance  of  a  like 
.recognition,  '  Sicut  recognitum  et  testificatum  fuit  coram  M.  viceconiite  in 
hundredo  apud  Meldonam,'  is  printed  in  Madox,  Fornnilare  Angl.  p.  40. 
In  1106  Henry  I  commissions  five  barons  to  a.scertain  the  customs  of  the 
church  of  York  by  the  oath  of  tv^elve  men ;  Thoroton,  Nottinghamshire, 
iii.  177. 

'  The  promissory  oath,  such  as  that  taken  by  the  twelve  thegns  to  accuse 
no  one  falsely,  and  by  modern  jurymen  to  '  well  and  truly  try  and  true 
deliverance  make,'  as  well  as  that  of  the  modern  witness,  differs  widely 
from  the  declaratory  oath  of  the  ancient  popular  courts,  wiiich  was  confined 
to  the  affirmation  of  a  sintjle  fact,  prescribed  by  the  judges  as  the  point  to 
be  proved,  or  to  the  confirmation  by  c()m|)urgators  of  the  oath  of  a  prin- 
cipal. The  observance  of  the  distinction  would  have  served  to  prevent  the 
construction  of  many  improbalilo  tlieories  of  the  origin  of  juries.  The  oath 
of  the  jury-incpiest  was  a  promise  to  speak  the  truth,  '  Sacramentum  q;iod 
verum  dicent '  (Assize  of  Clarendon),  or  'Quod  inde  veritatem  secundum 
conscientiam  suam  manifestabunt '  (Const.  Clarendon). 

The  judices  in  the  county  court  are  described  in  the  Leges  Hen.  I, 
c.  xxix. :  '  Regis  judices  sunt  barones  comitatus,  qui  lilieras  in  eis  terras 
habeiit  per  quos  debent  causae  singulorum  akerna  prosecutions  tractari, 
villani  vero  vcl  cotseti  vol  fcrdingi  vel  qui  sunt  viles  vel  iuopes  pcrsonae 
non  sunt  inter  legum  judices  numerandi.' 
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it  would  be  dangerous  even  to  guess.  They  appear  however  to 
be  distinguislied  from  the  '  minuti  homines,'  or  mean  men,  who 
were  likewise  bound  to  attend  the  shire-moot  and  hundred-moot, 
and  who  probably  did  not  possess  so  much  land  as  was  necessary 
to  qualify  a  man  for  acting  as  judge  in  a  suit  in  which  land  was 
in  question.  That  these  persons  were  very  numerous  is  certain 
from  the  very  large  fines  imposed  on  them  for  neglect  of  duty. 
In  Yorkshire  the  sheriff  accounts  for  thirty-one  marks  drawn 
from  nine  'judicatores  comitatus ; '  and  for  336  marks  five 
shillings  and  sixpence  'de  minutis  judicibus  et  juratoribus  comi- 
tatus.' It  is  no  wonder  that  we  find  almost  immediately  after 
that  the  unfortunate  payers  have  undertaken  to  compound  for 
their  attendance  :  'The  judges  and  jurors  of  Yorkshire  owe  a  The  jurors 
hundred  pounds  that  they  may  no  more  be  judges  or  jurors'.'  of  t^elh^ire- 
The  sheriff  of  Kent  accounts  for  £17  3s.  ^d.  from  the  jurors  of 
Kent,  and  another  sum  from  Sussex;  in  Essex,  £5  6s.  %d.  is 
raised  from  the  '  minuti  homines  in  Lincolnshire,  seventy-four 
marks  and  a-half ;  in  Bedfordshire,  forty  shillings  from  the 
'juratores  et  minuti  homines;'  and  foiir  judges  of  the  isle  of 
Axholm  render  account  for  eight  marks  due  for  the  pleas  of 
William  of  Albini  ^.  It  can  scarcely  be  doubted  that  all  these 
fines  were  incurred  for  non-attendance,  and  that  they  prove 

'  Pipe  Roll  Hen.  I,  pp.  27,  28.  The  entry  '  Judices  et  juratores  Ebora- 
ciscire  debent  £100  ut  non  ampliua  sint  judices  nec  juratores,'  ibid.  p.  34, 
is  gometimeu  quoted  as  referring  to  Walter  Espec  and  Eustace  Fitz-John. 
This  is  however  not  the  case  :  it  is  the  first  entry  among  the  accounts 
accruing  from  the  county  of  York  in  consequence  of  their  visitation.  The 
exact  meaning  of  the  entry  is  uncertain  :  Brunner  (Schwurgeiicht,  p.  355) 
adduces  it  as  an  illustration  of  the  attempts  made  from  the  beginning  of 
the  jury  system  to  escape  the  responsibility.  It  appears  to  me  rather  to 
refer  to  the  ohl  system  which  was  gradually  being  replaced  by  the  jury 
system,  and  to  lie  a  sort  of  composition  for  the  fitie  incurred  by  non- 
attendance  at  the  shire-moot  and  hundred-moot.  But  tlie  same  desire  to 
avoid  jury-work  appears  constantly  later  on,  when  fines  '  pro  defectu  re- 
cognitioiiis  '  are  frequent.  To  the  scarcity  of  qualified  jurors  the  following 
passage  refers  :  '.Si  opus  est,  licet  in  placitis  judicibus  qui  aderunt  respect-ire 
placitum  ex  abund.mti,  donee  senatoies  absentes  interesse  possint,  vel  ipsi 
judicium  inquisierint ;  nec  jure  cogendi  sunt  ad  jurandiim  ([uoil  nesciant 
judicium  inile  ;'  i.  e.  in  cases  in  which  at  the  county  court  there  is  not 
a  sufficient  number  of  qualified  judices  informed  on  the  particular  ca.se,  the 
trial  may  bo  respited  until  either  they  have  informed  themselves,  or  the 
absent  mitdn  can  be  present.    Leges  Hen.  I,  c.  29. 

'  Pipe  Roll  Hen.  J,  pp.  65,  69,  118,  &c. 
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either  the  dislike  of  the  free-holders  to  attend  the  court  of  the 
justice  itinerant,  or  a  serious  decline  in  the  ancient  constitution 
of  the  county  courts.  But  this  does  not  aflfect  the  main  ques- 
tion, which  is  the  continuance  of  the  custom  of  employing  jurors 
to  transact  the  judicial  work. 
Extortion        The  use  made  of  the  shire-moot  for  the  purpose  of  raising 

practised  in  r     r  o 

tiie  shire-  money  may  account  for  the  reluctance  of  the  suitors  to  attend, 
moot.  . 

That  this  was  the  practice  is  clearly  shown  by  Henry's  ■writ 

for  the  restoration  of  the  ancient  custom  :  '  I  will  cause  those 
courts  to  be  summoned  when  I  will  for  my  own  sovereign 
necessities,  at  my  pleasure^  an  important  engagement  in- 
tended to  deprive  the  sheriffs  of  theii*  opportunities  of  wanton 
exaction,  but  to  secure  to  the  king  the  right  of  asking  for 
or  taking  money  when  he  should  deem  it  necessary.  Unfor- 
tunately this  is  the  only  evidence  that  we  have  of  the  method 
of  raising  money  from  the  shire-moot  ^ ;  but  it  seems  almost 
certain  that  when  the  occasion  arose,  the  counties  would  be  con- 
sulted by  the  barons  of  the  Exchequer  and  not  by  the  sheriffs. 
The  same  writ  directs  that  suits  between  the  barons  of  the 
king's  demesne  for  the  division  of  land  are  to  be  decided  in  the 
Curia  Regis ;  similar  suits  between  vassals,  '  vavassores,'  in  the 
county  court  and  by  trial  by  battle. 
The  iiuii-  Nearly  all  the  general  statements  made  about  the  shire-moot 
are  true  also  of  the  hundred-moot.  This  also  is  restored  by 
Henry  I  as  it  was  in  King  Edward's  days.  The  same  reluct- 
ance to  attend  is  proved  by  the  entry  of  penalties  on  the  Pipe 
Roll;  the  sheriff  of  Sussex  accounts  for  102  marks  'for  the 
pleas  of  Richard  Basset  from  the  minuti  homines  for  default  of 
the  hundred-moot ;'  and  in  Middlesex  a  small  payment  of  the 
same  kind  is  entered  The  '  Leges  Henrici  I,'  as  they  are  called, 
'  Above,  p.  393. 

'  The  foUowiiiir  cuiious  writ  of  Henry  I  proves  both  the  formal  demand 
of  an  aid  from  the  barons  of  his  court  and  the  negotiation  of  the  parti- 
culars through  the  officers  of  the  Exchequer  :  '  H.  rex  Anglorum  R.  episcopo, 
et  Herberto  canierario  et  Hugoni  de  Bochelanda,  saluteiu.  Sciati.s  quod 
clamo  qiiietas  v.  hidas  abbatis  Faricii  de  Abendcma  de  eleemosyna  de 
Wrtlia,  de  omnibus  rebus,  et  nominatim  de  isto  auxilio  quod  barones  niihi 
dederunt,  et  hoc  dico,  sicut  chiinavi  quietas  eas  per  aliud  breve  meum  in 
omni  tempore.  Testibus,'  &c.  Chron.  Abingd.  ii.  113. 

'  Pipe  Roll  Hen.  I,  pp.  71,  151  ;  cf.  pp.  28,  30,  56,  117,  143. 
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attest  the  existence  of  the  two  courts  of  the  hundred,  the  great 

one  for  view  of  frankpledge,  held  twice  a  year  under  the  sheriff, 

and  afterwards  called  the  great  court  of  the  hundred,  or  Sheriff's 

toum  and  leet  * ;  and  the  lesser  court,  the  Curia  parva  Hundredi, 

held  twelve  times  a  year,  and  presided  over  by  the  bailiff  of  the 

hundred  ^ :  in  the  latter  the  chief  business  was  probably  the 

disputes  about  small  debts,  which  long  continued  to  furnish  its 

sole  employment  ^. 

129.  The  manorial  constitution,  which  is  the  lowest  form  of  Themano- 
•   T  •  1  •      •  1      1  •      •  1    •  p  1.1  courts, 

judicial  organisation,  was  by  this  time  largely  ii  not  completely 

developed.  The  manor  itself  was,  as  Ordericus  tells  us,  nothing 
more  nor  less  than  the  ancient  township,  now  held  by  a  lord 
who  possessed  certain  judicial  rights  varying  according  to  the 
terms  of  the  grant  by  which  he  was  infeoffed.  Every  manor 
had  a  court-baron,  the  ancient  gemot  of  the  township  *,  in  which 
by-laws  were  made  and  other  local  business  transacted,  and  a 
court- customary  in  which  the  business  of  the  villenage  was  de- 
spatched. Those  manors  whose  lords  had  under  the  Anglo-Saxon  Court  baron, 
laws  possessed  sac  and  soc,  or  who  since  the  Conquest  had  had  tonf^^and 
grants  in  which  those  terms  were  used,  had  also  a  court-leet,  or 
criminal  jurisdiction,  cut  out  as  it  were  from  the  criminal  juris- 
diction of  the  hundred  ^,  and  excusing  the  suitors  who  attended 

'  LI.  Hen.  I,  c.  viii :  '  Bis  in  anno  conveniant  in  hundretum  suum  qui- 
cuuque  liberi  .  .  ad  dinoscendum  inter  caetera  si  decaniae  plenae  sint.' 

'  Ibid.  c.  vii  :  '  Hundreta  vel  wapentayia  duodecies  in  anno  con- 
gre^ri.'  Under  Henry  II  these  courts  were  held  every  fortnight,  '  de 
quindena  in  quindenam.'  Henry  III  fixed  them  every  three  weeks  ;  Ann. 
Dunst.  pp.  139,  140. 

'  See  Eyton's  Shropshire,  xii.  168 ;  Viner's  Abridgment,  s.  v.  Court. 
Early  notices  of  transactions  in  the  court  of  the  hundred  will  be  found 
in  Mailox,  Formul.ire  Anglicmum,  p.  40. 

*  The  tunscipesinot  occurs  in  a  charter  granted  by  Richard  I  to  Wenlock 
Priory  :  the  king  grants  that  all  the  prior's  men,  tithes,  and  effects  shall  be 
quit  of  all  oppressions  and  exactions,  from  shire-moot  and  hundred-moot, 
from  pleas  and  plaints,  from  husttng,  portmanmot  (court  of  portreeve  in 
boroughs),  and  tunscipesmot.    Eyton.  .Shropshire,  iii.  237. 

•  On  the  institution  of  the  court-lcet,  see  Scriven  on  Copyholds  ;  Gneist, 
Self-government,  i.  89,  101,  sq.  Althoiigh  the  documentary  history  of  these 
courtij  belongs  to  a  later  age,  there  can  be  little  risk  in  tracing  their  origin 
back  to  the  sac  and  soc  of  the  older  jurisilictions,  and  not  regarding  them 
as  mere  creations  of  Norman  feudalism.  If  they  had  been  so,  there  must 
have  been  some  evidence  of  their  creation  after  the  Conquest  ;  but,  so  far 
from  this  being  the  case,  the  language  in  which  they  are  mentioned  in 
documents  of  the  Nunnan  period  ia  distinctly  borrowed  from  the  Anglo- 
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it  from  going  to  the  court-leet  of  the  hundred  ^.  If  the 
lord  had  a  grant  of  viev/  of  frankpledge  also,  his  tenants  were 
released  from  attendance  at  the  sheriff's  tourn.  It  was  only 
the  great  baronial  jurisdictions,  which  were  almost  shires  in 
themselves,  that  freed  their  suitors  from  all  attendance  at  the 
Liberties  popular  courts.  These  greater  jurisdictions,  liberties,  or  honours 
■  the  growth  of  which  in  Anglo-Saxon  times  we  have  already 
traced,  were  multijilied  under  the  Norman  sovereigns^.  They 
presented  to  the  great  feudatories  the  most  favourable  oppor- 
tunities for  extending  the  principles  of  feudal  law,  and  making 
themselves  absolutely  supreme  among  their  dependents.  It 
tasked  accordingly  the  energies  of  the  national  courts  to  watch 
them  :  they  attracted  to  their  own  courts  the  poorer  freemen  of 
the  neighbourhood,  to  the  diminution  of  the  profits  of  the  huu- 
di-ed  and  the  shire  and  to  the  impoverishment  of  the  crown  ; 
they  served  as  a  basis  for  the  judicial  tyranny  of  the  petty  cas- 
tellans, which  we  have  seen  break  out  into  anarchy  in  the 
wretched  times  of  Stephen ;  and  it  was  no  small  triumph  when 
Henry  II  forced  them  to  admit  his  itinei'ant  justices  to  exercise 
jurisdiction  in  them^,  although  the  proceeds  of  the  assizes  con- 
Saxon.  The  history  of  the  leet-jury,  which  might  throw  some  considerable 
light  on  the  early  development  of  the  jury  principle  in  Eiiyland,  is  still  a 
desideratum.  It  may  be  regarded  as  quite  certain  tliat  if  the  manorial 
jurisdictions  had  been  created  in  the  feudal  period,  they  would  have  taken 
the  feudal  form  ;  their  courts  would  have  been  courts  of  baronies,  not  of 
single  manors,  and  their  process  would  not  have  been  identical  with  that  of 
the  old  popular  courts,  as  for  the  most  part  it  is.         '  See  above,  p.  398. 

^  The  honour  m.ay  contain  several  manors  and  hold  one  court-day  for 
.all,  but  the  several  manors  retain  their  separate  org.anisation  under  it ;  and 
it  has  no  independent  organisation  irrespective  of  them.  'Although  an 
honour  consists  of  many  manors  and  there  is  f-ir  all  the  manors  only  one 
court  held,  yet  are  they  quasi  several  and  distinct  courts.'  Scriven,  ii.  737  ! 
quoted  by  Giieist,  Verwalt.  i.  164. 

'  The  jurisdiction  of  the  hundreds  fell  more  especially  into  the  hands  of 
the  territorial  proprietors ;  so  much  so,  that  before  the  end  of  the  period, 
perhaps  in  a  majority  of  cases,  these  courts  had  become  part  of  the  fief  of 
the  lord  whose  castle  or  manor-house  was  the  stronghold  of  the  neighbour- 
hood ;  iind,  besides  these,  a  great  number  of  hundreds  were  held  by  the 
moniisterics ;  e.g.  Robert  d'Uilli  had  a  grant  of  the  iiundred  outside  the 
Nortligate  of  Oxford  :  any  good  county  history  will  funiish  illustrations. 
In  these  cases  the  bailiff  of  the  humlred  was  nominated  by  the  lord  and 
presided  in  the  courts,  except  at  the  sheriff's  tourn.  In  the  case  of  an 
honour  such  as  that  of  I'cvorell,  the  sherifT  was  excluded  even  from  tlie 
tourn.    Dep.  Keeper's  Report,  xvi.  app.  41. 

•  Assize  of  Clarendon,  Select  Charters,  p.  238. 
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tinued  no  doubt  to  increase  the  income  of  the  lords.  The  legal 
records  of  Henry  I's  reign  furnish  us  with  but  little  information 
respecting  either  the  smaller  jurisdictions  of  the  manor  or  the 
greater  ones  of  the  honour  or  liberty.  There  is  however  no  Procedure 
doubt  that  the  same  principles  of  legal  procedure  were  used  in  manorial 
these  as  in  the  popular  courts ;  the  juratores  and  judices  were 
there  as  well  as  in  the  shire  and  the  hundred  ;  compurgation 
and  ordeal ;  fines  for  non-attendance ;  the  whole  accumulation 
of  ancient  custom  as  well  as  Norman  novelty.  They  were  in 
fact,  as  they  had  been  earlier,  public  jurisdictions  vested  in 
private  hands  * ;  descending  hereditarily  in  connexion  with  the 
iitreditary  estate,  and  only  recoverable  by  the  crown  either  by 
a  forcible  resumption  of  the  estate,  or  by  a  series  of  legal  enact- 
ments such  as  reduced  the  dangers  of  private  authority  by  increas- 
ing the  pressure  of  central  administration.  The  latter  process  was 
one  part  of  the  reforms  of  Henry  II,  but  the  former,  owing  to 
,  the  strangely  conservative  policy  of  the  kings,  was  very  seldom 

resorted  to.  When  a  great  barony  by  forfeiture  or  escheat  fell  Treatment 
•  i     1     1       T      c    1  •  n     /•  1    •       •  1     •  1   "'^  esfheate 

into  the  hands  of  the  crown,  instead  of  being  incorporated  with  honours. 

the  general  body  of  the  county  or  counties  in  which  it  lay,  it  re- 
tained a  distinct  corporate  existence  and  the  whole  apparatus  of 
I  jurisdiction  which  it  hud  possessed  before.    Under  the  title  of 
au  Honour,  it  either  continued  in  the  possession  of  the  king  and 

'  An  exiimple  of  a  tr.ansaction  in  the  court  of  Bath  under  Bishop  John 
of  Tours  will  be  fuund  in  Madox,  Hist.  Exch.  p.  76.  Tlie  Bisliop  sits  with 
his  friendH  and  harons.  A  letter  is  ]>roduced  from  the  regent  William,  son 
of  Henry  I,  directing  tlie  delivery  of  an  estate  to  a  person  who  has  in- 
herited it.  The  bishop  reads  the  letter,  and  asks  the  opinion  of  the  court. 
The  prior  of  Bath  states  the  claim  of  the  convent  on  the  land  in  question. 
,A  discussion  follows,  '  variis  ab  tdterutro  contnulictionibns  : '  the  bishop 
adjourns,  that  those  membi  rs  of  the  court  who  are  '  neitliei-  advocates  nor 
favouri  rs  of  cither  side  '  may  have  time  for  consideration.  Having  delibe- 
rated, tliey  return  into  court,  and  one  of  tlieni  delivers  the  sentence  : — thi; 
claimant  must  produce  his  title-deeds  or  witnesses;  if  he  can  do  neither, 
he  must  be  heard  no  more.  He  makes  no  re])ly  ;  and  tlie  scnitenee  is 
approved  by  the  court ;  two  bishops,  three  archdeacons  with  many  clerks 
and  chaplains,  and  live  laymen,  probably  the  frien<ls  and  barons  nu  ntioned 
I  before;  and  the  document  is  attested  by  twelve  witnesses.  A  writ  from 
'  the  king  confirjns  the  decision  of  the  court,  directing  that  the  prior  and 
convent  shall  retain  tlie  land.  This  proceeding  is  c  rt.iinly  more  like  that 
of  a  witenagcinot  than  that  of  a  court  of  law,  but  it  is  recognised  by  the 
king  ■  sicut  dirationaverunt  [nionaclii]  .  .  per  judicium  curiae  tunc' 
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was  farmed  like  a  shire  \  or  was  granted  out  again  as  a  hereditary 

fief.    Whili-t  it  remained  in  the  king's  hands,  the  fact  that  he 

was  the  lord  of  the  honour  did  not  I'aise  the  immediate  tenants 

of  tlie  barony  to  the  rank  of  tenants-in-chief,  or  entitle  the  crown 

to  claim  from  them  the  rights  that  it  claimed  fi-om  such  tenants^. 

It  was  therefore  separable  from  the  estates  of  the  crown  at  a 

moment's  notice,  and  was  not  used  to  promote  the  uniformity  or 

sjTnmetry  of  the  provincial  organisation. 

Demesne  of  130.  Somewhat  analogous  to  the  franchises  of  the  nobles  was 
the  erowm.  .... 

the  jurisdiction  of  the  demesne  estates  of  tlie  crown,  the  profits 

of  which  are  recorded  in  tlie  Pipe  Rolls,  although  they  were  not 
in  all  cases  farmed  by  the  t^heriflFs  of  the  counties  in  which  thoy 
lay.  The  royal  estate  of  Windsor  was  accounted  for  in  tlie 
year  1130  by  William  de  Bocland,  who  was  steward  also  of 
several  other  royal  manors.  In  these  estates,  whicli,  when  they 
had  been  held  by  the  crown  since  the  reign  of  Edward  the  Con- 
fessor, bore  the  title  of  manors  of  ancient  demesne",  very  much 
of  the  ancient  popular  process  had  been  preserved  without  any 
change ;  and  to  the  present  day  some  customs  are  maintained  in 
The  forests,  them  which  recall  the  most  primitive  institutions.  In  one 
great  division  however  of  the  royal  lands,  the  forests,  this  is 
not  tlie  case,  although  the  forest  administration  itself  was  to  a 
certain  extent  modelled  upon  the  popular  system.  The  forests, 
we  are  told  by  the  author  of  the  Dialogus  de  Scaccario,  wen* 
peculiarly  subject  to  the  absolute  will  of  the  king ;  they  were 
outside  the  common  law  or  right  of  the  kingdom  ;  they  were 
not  liable  to  be  visited  by  the  ordinary  judges  of  the  Curia 

'  So  the  Honour  of  Wallingford  is  specially  mentioned  in  the  Assize  of 
Clarendon;  and  those  of  \Yallingford,  Nottinjfliani,  Boulogne,  and  Ijin- 
caster  in  Magna  Carta.  Some  of  these  were  set  apart  as  a  provision  for 
the  kiiivr's  ministers:  e.  g.  the  Honour  of  Berkhanipsto.id  was  held  by  the 
chancellor  in  the  reign  of  Henry  II.  The  Honour  of  Peverell  long  retainetl 
a  sepiirat''  existence,  ha\'ing  been  forfeiteil  early  in  the  reign  of  Henry  II. 
Its  courts  were  only  abolished  by  the  statute  1  2  and  1 3  Victoria. 

^  Dialogus  lie  Scaccario,  ii.  24;  Magna  Carta,  art  43. 

'  '  A  manor  of  jincient  demesne  was  extni-lnnidredal  ;  it  was  as  it  were 
a  Inindred  in  itself,  owing  no  suit  nor  having  any  concern  in  other  hundred 
courts,  but  like  tlie  latter,  controlled  by  the  loiiiity  court  an'l  responsible 
to  the  king's  justiciars  in  many  matters,  Imt  chiefly  in  those  which  wi  re 
connected  «ith  the  criminal  law,  and  came  under  the  class  called  Ple.is  <i( 
the  Crown."  Eyton,  Shropshire,  iii.  73,  74. 
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Regis,  but  by  special  commission  and  by  special  officials  ;  they 
had  laws  and  customs  of  their  own,  and  tliese  were  drawn  up 
ratiier  to  insure  the  peace  of  the  beasts  of  chase  than  that  of  the 
king's  subjects*.    The  cruelty  of  the  forest  law  is  constantly 
ribed  to  Heniy  I,  who  shared  with  William  Rufus  the 
racter  of  bloody  ferocity  from  which  the  Conqueror,  Robert, 
i  Stephen  were  comparatively  free.    The  master  forester  The  forest 
-  .  i.  ms  to  have  been  independent  even  of  the  great  justiciar  ;  the 
,  forest  courts  were  separate  from  the  courts  of  the  shire,  although 
I  in  the  shires  in  which  there  were  royal  forests  the  same  persons 
I  who  were  bound  to  attend  the  shire-moot  were  forced  to  do  suit 
I  at  the  forest  courts  ^.     The  constant  interference  and  irre-  Forest  op- 
sponsible  position  of  the  officers  contributed  greatly  to  the  p"**^'**"*- 
hatrefl  with  which  the  forest  administration  was  viewed  ;  and 
the  extent  of  land  absorbed  in  this  way  went  on  increasing 
until  the  reign  of  Stephen.    Henry  I  refused  to  surrender  the 
forests  which  his  father  and  brother  had  made  ;  Stephen  prj- 
I  mised  to  surrender  Henry's  forests,  but  either  failed  to  keep  his 
I  word,  or  allowed  the  people  to  believe  that  he  had  failed. 
The  first  forest  code  is  of  the  reign  of  Henry  II,  but  it  records 
the  severities  of  his  grandfather,  and  its  report  is  borne  out  by 
I  the  words  of  Ordericus  and  other  contemporaries 

1  131.  A  more  important  feature  of  administrative  history  at  Growth  of 
'  this  period  is  the  growth  of  the  towns       This  lias  been  traced 

'  Diilojfus  de  S.  accario,  i.  1 1  :  '  Sane  forestarum  ratio,  poena  qunque  vel 
.  absolulio  delinquentium  in  eas,  sive  pecuniaria  fuerit  sive  corporalis,  seor- 
•  sum  ab  aliis  regni  judiciis  secernitur  et  solius  regis  arbitrio  vel  cujiislibet 
&railiaris  ad  hoc  specialiter  depiitati  .subjicitiir.    Legibiis  quideni  propriis 
sutwistit.  quas  noii  communi  regni  jure,  sed  vuluntariu  principis  institiitioDe 
Mubnixas  dicunt,  a<leo  ut  quod  per  legem  ejus  factum  fuerit,  uoii  justum 
,  abHulute  .sed  justum  secundum  It-geiii  forestae  dicatur." 

'  Assize  of  Woodstock,  art.  il.    Select  Charters,  p.  150. 
'  On  the  number  and  position  of  the  forests,  see  Pearson's  Historical 
Maivi,  pp  4^-48;  Ellis's  Intr.  i.  103-116.    'The  royal  iloiuaiiis  consisted 
of  1422  manors,  30  cbiuies,  7S1  parks,  and  67  forests;'  Gurist,  Verwalt- 
ungsrecht,  i.  190  ^from  Cowell  ?),  but  this  computation  does  not  apply  t<> 
I   the  Dome«  lay  Survey,  or  even  to  the  Norman  period  with  any  strictness. 
*  The  fortified  towns  mentioned  in  Domesday  are  Canterbury,  Notting- 
ham, York,  Oxford,  Herefonl,  Leicester,  Slatford,  Chestt-r,  Lincoln,  ami 
Colclie-tcr.    The  customs  of  forty-one  cities  or  boronglis  are  either  given 
in  detail  or  briefly  noticed.    Most  of  those  are  the  county  towns  of  the 
present  day.    In  the  laws  of  Athelstan,  ii,  {  15,  3,  Canterbury,  Rochester, 
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in  a  former  chapter  down  to  the  date  of  the  Conquest.  We 
have  seen  that  they  were  originally  no  more  than  large  town- 
ships or  collections  of  townships,  whose  constitution  cannot  be 
shown  to  have  differed  from  the  general  type  of  the  ancient 
village,  but  which  had  accumulated  rights  and  functions  answer- 
state  of  ing  more  strictly  to  those  of  the  hundred.  And  at  the  time  of 
towns  at  the     °  •' 

Conquest,  the  Conquest  they  had  gained  such  importance  as  to  have  in 
many  cases  special  compositions  for  taxation,  and  tribunals  of 
their  own'.  With  the  exception  however  of  London,  no  town 
yet  shows  itself  to  have  arrived  at  anything  like  the  later  civic 
constitution  ;  and  London  under  its  port-reeve  and  bishop,  the 
two  officers  who  seem  to  give  it  a  unity  and  identity  of  its  own, 
is  only  a  bundle  of  communities,  townships,  parishes,  and  lord- 
ships, of  which  each  has  its  own  constitution. 
Cliarter  of  The  charter  granted  by  the  Conqueror  to  the  chief  city  of  the 
^ueror  to  kingdom  is  of  a  curiously  jealous  and  scanty  character  :  '  William 
the  king  greets  William  the  bishop  and  Gosfrith  the  port-reeve*, 
and  all  the  burghers  within  London,  French  and  English,  friendly: 
and  I  do  you  to  wit  that  I  will  that  ye  twain  be  worthy  of  all 
the  law  that  ye  were  worthy  of  in  King  Edward's  day.  And  I 
will  that  every  child  be  his  father's  heir  after  his  father's  day; 
and  I  will  not  endure  that  any  man  offer  any  wrong  to  you.  God 

Lonrlon,  Winchester,  Lewes,  Hastmi^s,  Chichester,  Southampton,  Ware- 
ham,  Dorchester,  Shaftesbury,  and  Exeter  are  particuhirly  mentioned  as 
having  moneyers ;  very  many  others  are  specified  in  Domesday,  and  still 
more  are  discoverable  from  coins.    Sec  Ellis,  Intr.  i.  174-177. 

'  See  above,  pp.  94  96.  Oxford  paid  .£20  and  six  sextaries  of  honey  in  the 
time  of  King  Edward  ;  £6o  at  the  Sm-vcy.  Stiifford  jiaid  £9  at  the  former 
period  ;  Shrewsbury  £7  i6,s.  8(i.  ;  Norwich  £20  to  the  king,  £10  to  the 
earl ;  at  Huntingdon  two-thirds  of  the^^j'ma  hmgi  were  paid  to  the  king, 
one-third  to  the  earl.    Ellis,  Intr.  i.  190  sq. 

^  The  word  jiort  in  port  reeve  is  the  Latin  'porta'  (not  portus),  where 
the  markets  were  held,  and,  although  used  for  the  city  generally,  seems  to 
refer  to  it  specially  in  its  character  of  a  mart  or  city  of  merchants.  The 
port-gerefa  at  Canterbury  had  a  close  connexion  with  the  '  ceapinanne 
gilde ; '  and  the  same  was  probably  tlie  case  in  London,  where  there  was 
a  cnilitcn-gilde,  tlie  estates  of  which  were  formed  into  the  w.ird  of 
I'ortsoken.  From  the  position  assigned  to  the  port-reeve  in  this  writ, 
which  answers  to  that  given  to  the  sheriff  in  ordinary  writs,  it  may  he 
inferred  that  he  was  a  royal  officer  who  stood  to  the  merchants  of  the  city 
in  the  relation  in  which  the  bishop  stood  to  the  clergy :  and  if  lie  were  also 
the  head  of  the  guild  his  office  illustrates  very  well  the  c(mil)ination  of 
voluntary  organization  with  administrative  machinery  which  marks  the 
English  municipal  system  from  its  earliest  days. 
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keep  you  Here  is  no  grant  of  corporate  privileges  ;  tbe  son 
may  succeed  to  his  father's  franchise,  but  there  is  no  corporate 
succession ;  the  state  of  things  that  had  existed  in  King  Edward's 
(liiv  is  guaranteed  and  no  more.    The  charter  of  Henry  I  shows  Cliarterof 

,     ,  .      .  Henry  I  to 

a  marked  advance*.    The  city  is  recognised  as  a  distinct  unity,  London. 

althougli  that  unity  depends  on  hereditary  succession  only:  it  is 

independent  of  county  organisation,  the  county  in  which  it  lies  ft^t|[,®io*J"^f 

is  itself  let  at  ferm  to  the  citizens  ;  it  is  placed  on  a  level  with  London 

'  ...  recognised, 

the  shires,  it  is  to  have  a  sheiifif  of  its  own  and  a  justiciar  :  as 

_  I  eater  privilege  still,  it  is  to  elect  its  own  sheriff  and  justiciar, 
and  to  be  open  to  no  other  jurisdiction  than  that  of  its  own 
elected  officers.  The  citizens  are  not  to  be  called  before  any  p^'^.j[i_,^gg 
court  outside  their  own  walls,  and  are  freed  from  Danegeld, 
from  scot  and  lot,  from  responsibility  for  the  murder-fine  and 
obligation  to  trial  by  battle  :  they  arc  freed  from  toll  and  other 
duties  of  the  kind  throughout  all  England,  at  the  poi-ts  as  well 
as  in  land.  They  are  to  possess  theit-  lands,  the  common  lauds 
of  their  townships,  and  their  rights  of  coursing  in  Chilteni, 
Middlesex,  and  Surrey.  Yet  with  all  this  no  new  incorporation 
is  bestowed :  the  churches,  the  barons,  tbe  citizens,  retain  their 
ancient  customs  ;  the  churches  their  sokens,  the  barons  their 
manors,  the  citizens  their  township  organi:iation,  and  possibly 
their  guilds.  Tlie  municipal  unity  which  they  possess  is  of  the 
same  sort  as  that  of  the  county  and  hundred.  They  have  their  Tiicir  moots, 
folk-moot,  answering  to  the  shire-moot  outside ;  their  ward-moot 
answering  to  the  hundred  court ;  their  hustings-court  every 
Monday,  which  may  be  regarded  as  a  general  meeting  of  the  citi- 
zens, although  later  lawyers  regarded  this  also  as  a  county  court. 
There  is  no  mention  of  any  merchant-guild,  the  memljcrship  of 
which  is  a  re(iuisite  for  civic  magistracy.  No  guild  is  men- 
tioned at  all,  although  we  know  from  the  laws  of  Athelstan  that  London 
a  frith-gild  existed  in  London  in  liis  days,  and  from  another  *' 
charter  of  Henry  himself  that  there  was  a  '  ciiihten-gild,'  or 
coufratcrnity  of  citizens  which  had  possessed  its  own  lands  with 
sac  and  hoc  and  other  customs  in  the  days  of  King  Edward. 
Whatever  may  have  been  the  position  of  the  guilds  at  tliis  time, 

'  Seloct  Cliartertt,  j>.  79.  '  Ibid.  pp.  103,  104. 
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it  would  seem  certain  that  thej'  were  not  a  part  of  the  con- 
stitution of  the  city,  which  clearlj'  was  organised  under  a  sheriff 
like  any  other  shire.  It  is  possible  that  this  charter  of  Henry  I 
conferred  a  new  constitution,  and  that  the  elective  sheriff  was 
a  substitute  for  the  ancient  port-gerefa  ;  whilst  the  English 
cnihten-gild,  with  which  the  port-gerefa  and  his  soken  are  closely 
connected,  was  dissolved,  to  reappear  perhaps  at  a  later  period 

Rise  of  ihe  in  the  form  of  the  merchant-guild  and  '  communa.'  But  however 
trads-guilcis      .  ° 

and  crait-  this  may  have  been,  before  the  end  of  the  reign  the  trade-guilds 
guilds.  ... 

force  their  way  into  notice.    In  a.d.  1130  Robert  the  son  of 

Lefstan  pays  for  the  guild  of  weavers  £16  into  the  Exchequer. 

He  was  probably  the  alderman  of  the  guild;  and  his  father  Lefstan 

seems  to  have  occupied  the  same  position  in  the  cnihten-gihP. 

But  the  guild,  so  far  as  it  is  illustrated  by  documents,  comes  into 

prominence  almost  as  early  in  the  provincial  towns  as  it  does  in 

London,  and  requires  more  special  mention  in  relation  to  them^. 

Constitution  Between  the  date  of  Henry's  charter  and  that  of  the  great 
of  London  _  ° 

inii:,o.       Pipe  Roll  some  changes  in  the  organisation  of  the  city  must 

have  taken  place.    In  a.d.  1130  there  were  four  sheriffs  or  vice- 

comites  who  jointly  account  for  the  ferm  of  London,  instead  of 

the  one  mentioned  in  the  charter ;  and  part  of  the  account  is 

rendered  by  a  chamberlain  of  the  city.    The  right  to  appoint 

the  sheriffs  has  been  somehow  withdrawn,  for  the  citizens  pay  a 

hundred  marks  of  silver  that  they  may  have  a  sheriff  of  their 

own  choice,  whilst  the  four  sheriffs  in  office  pay  two  marks  of 

gold  each  in  order  to  be  quit  of  it There  is  no  charge  for  the 

Dancgeld,  but  instead  there  is  an  '  auxilium  civitatis '  amounting 

Jealousy  of  to  £i20.    These  facts  may  not  indeed  point  to  any  oppressive 

poiidence  of  or  repressive  policy  on  the  part  of  the  king,  but  it  may  be 

inferred,  from  the  great  dislike  of  the  guild  system  shown  by 

Henry  II  and  his  ministers,  that  it  was  no  part  of  the  royal 

'  Pipe  Roll  31  Hen.  I,  p.  144:  '  Rohertus  filius  Leveslani  reddit  com- 
potuni  de  £\6  de  gilda  Telarioruni  Londoninriini.'  In  tlie  cliarter  of 
Henry  1,  which  confirms  to  the  church  of  the  Holy  Trinity  the  rights  of 
the  old  cnihten-fjild,  it  is  said  that  they  are  to  be  held  as  they  were  '  tem- 
pore patris  niei  et  fratris  inei,  at  nieo,  et  tempore  Leostani.'  Foedera,  i.  11. 
In  the  Pipe  Roll,  Witso  the  son  of  Levestan  pays  half  a  mark  of  gold  for 
his  f^ither's  office. 

'  See  below,  p.  412.  '  Pipe  Roll  31  Hen.  I,  pp.  143,  l.)5,  14S,  n<). 
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j)olicy  to  encoiirage  municipal  independence  where  it  could  not  be 
liuide  directly  serviceable  to  the  humiliation  of  the  nobles 

Our  next  glimpse  of  the  state  of  London  is  in  the  reign  of  ^5^°" 
Stephen,  when,  as  we  have  already  seen,  the  chief  men  of  the  Stephen. 
■  ity  were  allowed  to  join  the  small  body  of  barons  and  bishops 
who  elected  the  king.  To  Stephen  the  Londoners  were  for  the 
ijiost  part  faithful,  although  Thomas  Becket,  the  son  of  one  of 
tlicni,  was  the  adviser  and  executor  of  the  policy  which  pre- 
vented the  succession  of  Eustace  and  secured  the  throne  to 

llt-nry  11".    In  that  council   at  Winchester  by  which  theThe'Com- 

•'  ...  miuiio. 

empress  was  elected  to  be  lady  of  the  English,  the  citizens 

appeared  by  messengers  acting  on  behalf  of  the  comtnunio  ^,  a 
description  of  municipal  unity  which  suggests  that  the  com- 
munal idea  was  already  in  existence  as  a  basis  of  civic  organi- 
ion.  That  idea  was  fully  developed  in  the  next  reign,  but  in 
tlie  case  cited  the  word  may  possibly  mean  nothing  more  than 
the  folk-moot  which  had  been  recognised  in  Henry's  charter. 

During  the  Norman  period,  then,  London  appears  to  have  Composite 
°  r  '  '  II  Cliaracter  of 

been  a  collection  of  small  communities,  manors,  ijarishes,  church-  the  cons^ti- 

'     _  '  tution  of 

isokens,  and  guilds,  held  and  governed  in  the  usual  way ;  the  London. 

iiiauors  descending  by  inheritance,  the  church  jurisdictions 
exercised  under  the  bishop,  the  chapter,  and  the  monasteries ; 
and  the  guilds  administered  by  their  own  officers  and  adminis- 
tering their  own  property :  as  holding  in  chief  of  the  king,  the 
lords  of  the  franchises,  the  prelates  of  the  churches,  and  even 
tlie  aldermen  of  the  guilds,  where  the  guilds  possessed  estates, 
might  bear  the  title  of  barons.  It  was  for  the  most  part  an 
aristocratic  constitution,  and  had  its  unity,  not  in  the  municipal 
principle,  but  in  the  system  of  the  shire. 

The  (jrowth  of  the  provincial  towns  is  more  distinctly  trace-  Provincial 
,  .  ....  tovras. 

al)le.    We  have  in  a  former  chapter  seen  their  origin  in  the 

township  of  Anglo-Sa.\on  times,  generally  in  the  dependent 

'  It  i»  possible  that  the  disappearance  of  the  port-reeve,  the  conversion  of 
the  cnihten-j^ilJ  into  a  reli^oua  house,  and  the  later  particularH  mentioned 
above,  Bij^iiiiy  a  civic  revolution,  the  history  of  which  xa  lout,  hut  which 
uii(;ht  account  for  the  eaniCHt  support  civen  hy  the  citizens  to  Ste|)lien,  and 
the  Htru'.'^le  for  the  establishment  of  the  Coiuuiuna  which  marks  the  reign 
of  Kiuhard  I. 

'  (}ervase,  Chron.  c.  1371.  '  W.  Malmesb.  Hist.  Nov.  iii.  §  46. 
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township  wliicli  acquired  wealth  and  solidity  under  the  pro- 
Boroughs  in  tection  of  a  great  earl  or  bishop,  or  of  the  king  himself.  In 
Bome&day.    ^^^^  \\\\xe  of  the  Coufessor,  as  represented  to  us  in  Domesday, 
the  boroughs  had  obtained  a  clearly  recognised  status.  Their 
customs  are  recorded  as  fully  as  they  would  have  been  in  later 
times  by  charter;  their  constitution  is  set  before  us  as  by  its 
judicial  character  approaching  that  of  the  hundred  rather  than 
that  of  the  mere  township,  although  the  jurisdiction  is  manorial 
rather  than  civic :  the  existence  of  guilds  is  likewise  recorded ; 
the  men  of  Dover  have  a  guild-hall,  and  there  are  guilds  pos- 
sessed of  land  at  ('antei'bury 
Jurisdiction     The  first  point  to  be  noticed  is,  however,  that  of  jurisdiction, 
in  tlic  towns,  ^jjjj^jj  \,qWi  before  and  after  the  Conquest  is  almost  inseparable 
from  that  of  tenure.    In  some  of  the  Domesday  towns  the  sac 
and  sec  belongs,  as  in  Lincoln,  to  the  owners  of  manorial  estates 
which  are  united  within  the  walls In  some  it  belongs  entirely 
to  the  king,  or  to  the  earl  or  bishop ' ;  and  in  some  it  is  divided 
between  the  crown,  the  bishop,  the  earl, — each  of  whom  may  he 
regarded  as  a  public  magistrate, — and  one  or  more  private  lords. 
Subject  to    In  all  these  cases,  unless  expres.sly  excluded  hy  grant,  the  sheriff 
the  siionff.   gj^g,.gjgg(j  ^jjg  Same  superintendence  over  the  towns  as  he  did 
over  the  country :  they  were  exempt  from  the  hundred  court, 
either  as  being  themselves  hundreds,  or  as  being  held  by  lords 
possessing  sac  and  soc,  but  they  were  not  exempt  from  tlie 
shire  administration.    The  sheriff  collected  from  them  the  rents 
which  formed  a  portion  of  the  ferm,  and  watched  the  royal 
Te  iurcin     eights  in  their  courts  of  justice.    The  Norman  Conquest  pro- 
to  viis.        duccd  no  change  in  the  towns,  save  this,  that  the  tenure  became 
a  more  proniiucnt  feature  of  dependence  than  the  jurisdiction. 

•  '  Willelniiis  filius  Goi.sfriili  iii.  [niansuras  liabt't]  in  quibus  er.it  niliiilhi 
burgensiuin.*  Doniesd.  i.  i.  In  Canterbury,  '  Ipsi  quoque  burgenses  habe- 
bant  (le  rege  xxxiii.  acras  terrae  in  gilda  .sua;'  •  liabct  ar(hie|)iscopus  xii. 
burgonses  et  xxxii.  inansuras  quas  tenent  clerici  de  villa  in  gildani  su.nn." 
Ibid,  pp  2,  3. 

^  '  in  ipsa  civitate  erant  xii.  lagomanni,  id  est  liabente.s  .>^acam  et  noc.iui.' 
Lincoln,  Di  uicsd.  i.  336.  Besides  these  twelve,  several  other  great  pm- 
prietors  had  their  halls  with  sac  and  soc. 

'  Saudwioh  belongs  to  the  Aichbisho])  of  Canterbury;  Doinesd.  i.  .? : 
Exctor  belongs  to  the  King;  ibid.  100;  Warwick  to  the  carl;  Madox, 
Fimia  Burgi,  p  16,  where  many  other  cases  are  given. 
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They  were  regarded  as  held  in  demesne  by  the  lords  who  had 

the  jurisdiction,  and  where  no  other  lord  claimed  it,  they  were 

held  in  demesne  of  the  kins:.    The  difference  between  the  towns  Towns  in 

"  .  royal 

thus  held  is  not  perhaps  very  great  until  the  age  of  charters  demesne. 

begins :  then,  when  a  town  belongs  to  the  king,  it  has  a  royal 
charter ;  other  towns  have  charters  from  their  lords  which 
sometimes  express  the  consent  of  the  king  to  the  grant  of 
liberties.  Of  the  boroughs  which  possess  early  charters,  North- 
hampton is  in  the  king's  demesne Beverley  in  that  of  the 
archbishop  of  York  ^.  Leicester  early  in  the  twelfth  century  Leicester 
was  divided  into  four  parts,  held  by  the  king,  the  bishop  of  several 
Lincoln,  Simon  of  Senlis  who  represented  the  old  earls  of 
Mercia,  and  Ivo  of  Grantniesnil  the  sheriff  and  farmer  of  the 
king's  share  ^.  Subsequently  Count  Robert  of  Meulan  got  all 
four  shares  into  his  own  hands,  and  left  the  town  as  a  borough 
in  demesne  to  the  earls  of  Leicester  his  descendants.    The  city  Position  of 

,  •'  Winchester. 

of  Winchester,  like  that  of  London,  scarcely  appears  in  Domes- 
day at  all  ^ ;  its  citizens  had  already,  it  would  seem,  something 
of  the  same  status  as  those  of  London :  their  support  was 
given  to  Stephen  at  his  election  in  the  same  way,  and  they 
shared  with  the  Londoners,  and  occasionally  disputed  with  them, 
the  pri%'ilege  of  service  in  the  kitchen  and  the  buttery  at  the 
coronations One  result  of  the  doctrine  of  tenure  in  the  case  The  |)oim- 

ri  ii  ii-rr  c  -        i      lation  of 

of  the  towns  was  to  leave  the  different  classes  of  men  in  the  towns 

, ., .       .        1  •  1      ,  •      .1  ,  II        answers  to 

same  condition  in  wlucli  they  were  in  tlie  country:  the  bur- that  of  the 

gage  tenure  answers  to  the  socage  of  the  rural  manors,  and '^"""''^^ 

the  lowest  class  of  townsmen,  until  admitted  into  tlic  guild, 

is  on  an  exact  level  with  the  rustici  or  nativi,  the  class  into 

which  tlie  Normans  ultimately  threw  no  small  portion  of  the 

ccorls  and  villeins  of  the  Anglo-Saxon  days. 

The  fiist  step  towards  a  separate  administration  and  distinct 

orgiinisaf ion  is,  as  usual,  one  connected  with  fiscal  arrangements. 

'  Miulox,  i'"inn!i  liiMKi,  (>■  7.  '  Foedera,  i.  40. 

•  Ord.  Vit.  xi.  2.    The  Ijcicoster  charters,  a  most  interestiii^f  scries,  arc 
tranglated  by  ThonipHoti  in  his  book  on  ICnijliih  Mninci/iiil  //isturi/. 

•  '[The  customs,  Berviccs,  and  char(,'<H  of]  London,  WinclicHtor,  Abing- 
don, and  a  few  othurH,  were  omitted  probably  on  account  of  charters  of 
immunity  jireviouHly  (granted;'  Klli-i,  Intr.  i.  190. 

•  Hoveden,  iii.  12,  24H. 
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Fiscal        It  was  quite  natural  that  the  city  comrauuities,  growing  in 

the  towns,  wealth  and  strong  in  social  unity,  should  wish  to  be  divided 
from  the  country  districts.  The  sheriff  was  answerable  to  the 
crown  for  a  certain  sum,  and  whatever  he  could  make  above 
that  sum  was  his  own  profit  :  nothing  was  easier  than  to  exact 
the  whole  of  the  legal  sum  from  the  rich  burghers,  and  take 
for  himself  the  profits  of  the  shire  ;  or  to  demand  such  sums  as 
he  pleased  of  either,  without  rendering  any  account.  The 
burghers  made  it  a  point  then  to  have  such  a  valuation  of  their 
town  as  would  show  what  was  really  due,  apart  from  the  profits 
of  the  shire ;  and  this  done,  they  would  pay  to  the  sheriff  no 
more,  except  as  a  free  gift  or  in  return  for  special  services. 
The  Domesday  Survey  accordingly  gives  the  profits  of  the  towns 
at  distinct  round  sums,  which  had  probably  been  long  before 

The  Fiiina  agreed  on.  The  next  point  gained  was  to  take  the  collection 
of  this  sum  out  of  the  hands  of  the  sheriff ;  which  was  done 
by  obtaining  from  the  crown  a  charter  letting  the  town  to  the 
burghers  at  a  fee  farm  rent  equal  to  the  sum  thus  deducted 
from  the  ferm  of  the  shire.  This  was  called  the  Jinna  burgi,  a 
rent  paid  to  the  crown  from  the  borough,  for  which  the  burghers 
were  responsible,  and  which  they  collected  amongst  themselves 
by  strict  apportionment 

Who  bought     It  must  have  been  however  a  primary  (luestion,  to  whom  could 

the  Firma  ^  .  . 

jiinyiy  such  a  charter  be  granted,  and  what  organisation  existed  among 
the  burghers  that  was  capable  of  entering  into  such  an  engage- 
ment. Various  answers  have  beeli  given  to  the  question  :  some- 
times the  guild,  sometimes  the  leet  jury,  sometimes  the  germ  of  a 
corporation,  the  existence  of  which  is  somewhat  hastily  presumed, 
has  been  assumed  as  the  recipient  of  the  gi'ant.  But  it  seems 
most  natural  to  refer  it  to  the  only  organisation  of  the  existence 
of  which  we  have  certain  evidence,  the  fully  qualified  members 
of  the  township  or  hundred  court  of  the  town,  as  already  con- 
stituted.   These  were  the  owners  of  land,  the  owners  of  houses, 

'  See  Mivdox,  Firiim  Biirgi,  p.  i8;  Hist.  Exch.  pp  226  sq. ;  Brady 
Boroughs,  j)p.  40  sq. ;  Gneist,  Self-government,  i.  104-110,847-850,  Ver- 
walt.  i.  134  sq.  The  arrangement  iniglit  be  eitlier  at  fee  farm  or  for  a 
term  of  years.  The  Jinna  Imrr/i  (totiileiu  verbis)  first  appears  in  Donicsdav 
in  the  case  of  Huntingiloii.  Tlie  ferins  of  Northampton,  Walliiigford,  and 
Colchester  are  specified  in  tlie  Pipe  Roll  of  31  llcury  I. 
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-hops,  or  gardens  ;  the  burgaffe-tenants,  from  whose  burgages  the  The  tenants 

.  -i?     •     1  1      11  burgage 

I  eiit  was  originally  due,  and  from  which  it  must,  if  raised  legally,  were  the 
•  1    11       J.U  original 

be  paid  :  these  men  met  in  the  church-yard  or  town-liall  as  the  ivnwwniias 

.  cii-italis. 

men  of  the  township  ;  in  a  tradmg  town  they  would  be  the  mem- 

l  iers  of  the  guild  ;  and.  in  the  judicial  work  of  the  town,  they  were 

the  class  who  furnif^hed  the  judices  and  juratores,  the  leet  jury  in 

fact,  when  that  jury  first  comes  to  light  ^    Under  the  reeve,  the 

praepositus  as  the  Norman  lawyers  called  him,  there  was  already 

u  communitas  civitatis,  although  of  a  very  primitive  form. 

The  body  thus    recognised    speedily    discovered    its   own  Additional 
.  ,       .  .,  privileges 

strength,  and  obtained  further  grants  of  perpetual  privileges,  purchased. 

or  purchased  the  occasional  enjoyment  of  them  :  the  city  of 
London  serving  as  the  standard  to  which  all  attempted  to  rise. 
In  A.D.  1 1 30  the  citizens  of  Lincoln  paid  200  marks  of  silver 
and  four  marks  of  gold  that  they  might  hold  their  city  of  the 
king  in  chief  :  a  charter  would  probably  be  the  result  of  this 
payment,  or  at  all  events  the  bestowal  of  privileges  enumerated 
in  the  charter  of  Henry  II.  That  king  specifies,  as  one  of  the  Cases  of 
existing  rights  of  the  burghers  of  Lincoln,  that  they  had  a  and'^Bever- 
nierchant-guild  composed  of  the  men  of  the  city  and  the  mer- 
chants  of  the  county  ^.  The  charter  of  Archbishop  Thurstan 
to  Beverley  places  the  '  hans-hus'  or  guild-hall  among  the  fore- 
most of  the  privileges  conferred  on  his  men.  '  I  will  that  my 
men  of  Beverley  shall  have  their  hans-hus    that  they  may  there 

'  See  Gneist,  as  above  referred  to.  Ho  distinctly  regards  the  commima, 
the  origin  of  the  cor|ioration,  as  the  result  of  a  eomliination  of  the  fii-tna 
burgi  with  the  ket  jurisdiction.  Tliis  1  entirely  Jigree  wiili,  ljut  the  adjust- 
ment of  the  relation  of  these  two  elements  with  the  guild  presents  some 
diffioulties  as  to  its  universal  applicability. 

'  Pipe  Roll  31  Hen  I,  p.  114. 

'  'Gildain  suain  mercaloriani  de  hominibus  civitatis  et  de  aliis  inerca- 
toribus  comitatus,  sicut  illain  habuerunt  tempore  Edwardi,  Willelmi  et 
Henrici  regnni  Angliae.'    Foeil.  i.  40  ;  Select  Charters,  p.  159. 

*  Tlie  '  haiis,'  afterwards  sucli  a  name  of  power,  apjiears  fiist  in  England, 
later  in  (Jeiniany.  G.  L.  von  Maurer,  Stiidteverfiissg.  ii.  2.;4;  Sartorius, 
Urk.  Gesoh.  d.  Deutsch.  Hariso,  i.  73.  .  It  .seems  to  lie  identical  with  </nild, 
and  it  is  also  used  in  the  S'-nse  of  a  tax.  Sartorius,  i.  75,  76.  We  have 
hero  a  bans  bus  at  York  and  another  at  Beverley.  The  men  of  York  had 
in  the  time  of  John  their  guild  at  home  and  several  honiutH  buth  in  England 
and  in  Normandy.  The  men  of  Dunwicli  have  their  hnii.vt  et  i/ihia  mer- 
r.atoria  confirmed  by  the  same  king.  Select  (  barters,  j)p.  303,  304.  In 
the  second  year  of  Henry  III  the  citizens  of  Hereford  paid  for  a  charter, 
and  to  have  for  ever  a  merchant-guild,  with  a  hama  and  other  liberties. 
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treat  of  their  bye-laws,  to  the  honour  of  God  and  S.  John,  and 
the  canons,  and  to  the  improvement  of  the  whole  townshij), 
freed  according  to  the  same  law  as  that  which  those  of  York 
have  in  their  hans-hus.'  In  other  towns  the  guilds  were  already 
making  their  way :  the  Pipe  Roll  records  payments  by  the 
weavers  of  Oxford  of  two  marks  of  gold  that  they  might  have 
their  guild ;  the  shoemakers  pay  five  that  they  may  recover 
theirs ;  the  weavers  of  Huntingdon  pay  forty  shillings  ;  those 
of  Lincoln  a  mark  of  gold  '.  But  the  most  significant  indication 
of  growth  is  found  in  the  curious  payment  of  Thomas  of  York, 
the  son  of  Ulviet,  who  gives  the  king  a  coursing  dog  that 
he  may  be  alderman  of  the  merchant-guild  of  York  :  the  value 
of  a  coursing  dog  was  twenty  shillings  ^,  so  that  either  the  position 
was  an  unimportant  one,  or  Thomas's  hold  upon  it  so  strong 
as  to  make  the  king's  consent  a  matter  of  small  value.  There 
is  as  yet  no  indication  that  the  guild  as2)ires  to  modify  the 
constitution  of  the  city. 

The  origin  of  guilds,  as  has  been  already  remarked,  runs 
back  to  remote  antiquity.  The  simple  idea  of  a  confraternity 
united  for  the  discharge  of  common  or  mutual  good  offices, 
supported  by  contributions  of  money  from  each  member  and 
celebrating  its  meetings  by  a  periodical  festival,  may  find 
parallels  in  any  civilised  nation  at  any  age  of  the  world.  The 
ancient  guild  is  simply  the  club  of  modern  manners In  Eng- 

Madox,  Hist.  Excli.  p.  28 There  was  a  hansa  also  at  Montgomery 
(Eyton,  Shiopsliire,  xi.  134);  at  Liverpool,  Wigan,  and  Preston  (^Hailand's 
Mamecestre,  i.  182,  19S,  20^'). 

'  Pipe  Roll  31  Hen.  I,  )ip.  2,  5,  48,  109. 

^  Ibiil.  pp.  34,  35.  Ulviet,  the  fatlier  of  Tlionias,  was,  as  we  learn  from 
the  inquest  int  )  tile  customs  of  the  chuich  of  Yori<  (above,  p.  305),  a  l.age- 
man  or  magistrate  of  the  city.  Perhaps  we  may  infer  from  thi.s  a  gradual 
change  from  the  lageman  to  the  guild  system  produced  hy  continuing  the 
substantial  power,  under  different  names,  but  in  the  hamls  of  the  same 
families.  Compare  the  relations  of  Leofstan  and  his  .son  Robert  witli  the 
cnihten-gild  and  weavers'  gild  of  London,  above,  p.  406. 

^  Oil  the  subject  of  guilds  see  an  essay  by  Brentaiio,  prefixed  to  Touliiiiii 
Smith's  Entjlish  CUds,  wliicli  coiuU  nsts  the  results  of  the  investigations 
of  Wiliia  and  others.  The  rules  laid  down  by  Hincuiar  for  the  geldoniae 
or  eonfratriae  of  his  time  show  that  they  were  identical  with  the  religious 
guilds  of  the  Anglo-Saxons.  Giieist,  Self-government,  i.  1 10,  Verwalt  i  139. 
thinks  that  too  much  importance  has  been  attached  to  the  guilds  by  niodei  n 
writers,  and  that  tlieir  constitutional  importance  was  much  less  in  En^dand 
than  on  the  Continent. 
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land  it  appears  early,  If  not  firbt  of  all,  in  a  religious  form,  and  Guilds  of 
that  form  it  retained  throughout  the  middle  ages,  although  it  times, 
does  not  engross  the  name.    Three  of  these  religious  guilds  are 
known  to  us  by  their  statutes,  which  date  from  the  early  years 
of  the  eleventh  century^    At  Abbotsbury  in  Dorset  Orcy  grants  TheAbbots- 
a  guild-hall  as  property  to  the  guild,  in  honour  of  God  and  ^^^^ 
S.  Peter,  and  lays  down  rules  for  the  members.    The  con- 
tributions are  to  be  in  Avax,  bread,  wheat,  and  wood  :  the  wax 
is  for  the  maintenance  of  lights  in  the  minster.     Fines  are 
ordered  for  the  neglect  of  duty,  for  offensive  words,  and  for 
bringing  more  than  the  due  number  of  guests  to  the  guild- 
feast.    The  only  specified  duty  is  that  of  contributing  to  the 
comfort  of  the  dying,  and  attending  the  burial  and  praying 
for  the  souls  of  deceased  members  :  a  steward  and  '  feormeras,' 
or  caterers  for  the  feast,  are  the  only  officers  mentioned,  but 
there  are  two  classes  of  guild  brothers,  one  distinguished  by 
full  membersl)ip.    The  rules  of  the  Exeter  guild  direct  three  The  Exeter 

I  annual  feasts,  with  masses  and  psalm-singing  for  quick  and 
dead ;  the  contributions  are  in  malt  and  honey ;  the  fines  are 
for  neglect  of  the  feast  or  the  contribution,  and  for  offensive 

i  words.  On  the  death  of  a  brother  an  additional  subscription 
of  fivcpence  is  called  for ;  at  a  house-burning  one  penny ; 
and  there  is  a  provision  for  funeral  services.     The  second 

J  order  of  membership  appears  under  the  name  of  '  cniht.' 
Tn  these  two  cases  the  duties  of  the  members  are  pui'cly  re- 

'  ligious,  and  nowhere  concern  questions  of  law  or  police.  The 
statutes  of  the  thegns'  guild  at  Cambridge"  contain  similar 

'  The  statutes  of  these  guilds  are  given  in  English  by  Kemble,  Saxons, 
i.  511-514.  Those  of  Abbotsbury  are  in  the  Cod.  Dipl.  dccecxlii ;  and  the 
other  two  in  Hickes,  Dissert.  Epist.  pp.  20-22.  The  objects  of  tlie  guilds 
are  thus  stated  by  Hincinar  ;  '  In  omni  ol.He((uio  religionis  conjungantur, 
videlicet  in  olilatione,  in  Inminaiibus,  in  oblationil)us  niuluis,  in  oxsequiis 
defunctorum,  in  eleeniosynis  et  ceteris  pietatis  officiis  ;'  especially  the  oITct- 
ing  of  candles  and  niaintenunce  of  lights.    Brentano,  p.  Ixxxi. 

'  Keinbie,  Saxons,  i.  513.  The  thegns'  guild  naturally  calls  to  mind  the 
lagemunni  of  Cambridge,  mentioned  in  Domesday,  and  referred  to  above, 
p.  94.  The  heriot  of  the  Cainbridge  lagemanni  w  as  eight  jiounds,  a  palfrey, 
and  the  arms  of  a  knight.  They  wore  ct  rtaiiily  thegns,  and  this  guild  may 
be  a  rudiuii  ntary  fonn  of  a  corporation  ;  for  it  is  observable  tliat  Lho  guild 
brethren  iiuiko  some  rules  wliieh,  without  the  aid  of  the  magistrates,  they 
would  find  it  very  difficult  to  enforce. 
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The  Cam-  provisions  :  there  are  directions  for  the  burial  of  members,  fines 
bridge  guild,  f^j,  miggj-ge^iug  and  violence,  and  regulations  for  mutual  hel]) 
in  difficulties.  But  there  is  much  more  :  if  a  brother  be  robbed, 
the  guild  undertakes  to  exact  eight  pounds  from  the  thief ; 
if  a  brother  slay  a  man  righteously,  the  guild  helps  to  pay  the 
wergild ;  if  unrighteously,  he  bears  his  own  penalty ;  if  one 
slay  another,  he  must  redeem  his  place  as  a  guild-brother 
by  a  fine  of  eight  pounds  ;  and  if  any  eat  and  drink  with  one 
who  has  slain  a  guild-brother,  he  pays  a  pound  or  clears  him- 
self by  compurgation.  It  can  scarcely  be  doubted  that  this 
form  of  guild  had  legal  recognition  :  the  law  of  Ethelred  pre- 
scribes a  fine  for  breach  of  '  peace  given  in  an  alehouse,'  whicli 
apparently  refers  to  something  of  this  kind 
The  '  frith-  '^^^^  Cambiidge  statutes  thus  connect  the  religious  guild  with 
-  the  '  frith-gild,'  a  form  of  association  of  which,  although  it  is  of 
a  more  advanced  and  complex  character,  there  are  even  earlier 
documentary  traces.  Tlie  provision  of  the  laws  of  Ini  and 
Alfred,  that  the  '  gegildan,'  or  guild-brethren,  of  the  kinless  man 
should  share  in  the  receipt  and  responsibility  of  the  wergild, 
may  possibly  be  referred  to  an  institution  of  the  sort  existing 
among  the  foreign  settlers  in  the  seaport  towns  of  Wessex  : 
it  is  possible  that  it  may  denote  a  wide  extension  of  the  guild 
system  amongst  the  English,  but  no  further  light  can  now  l)e 
The  Judicia  thrown  upon  it.  Under  Athelstan  however  we  have  the  complete 
'lundmiiae.  code  of  a  '  frith-gild  of  the  city  of  London,  in  which  may  be 
recognised  a  distinct  attempt  on  the  part  of  the  public  authorities 
to  su})plement  the  defective  execution  of  the  law  by  measures 
for  mutual  defence'.  It  is  drawn  up  by  the  bishojis  and  reeves 
belonging  to  London,  and  confirmed  by  the  pledges  of  the 
'  frith-gegildas  ; '  and,  if  it  be  indeed  the  act  of  a  voluntary 
association,  forms  a  curious  precedent  for  the  action  of  the 
Germanic  leagues  and  the  Castilian  hermandad  of  later  ages. 
By  this  statute  a  monthly  meeting  is  directed,  at  which  there 
is  to  be  *  bytt-fylling^'  and  a  refection,  the  remains  of  whicli 

'  Etholrcd,  iii.  i . 

■■'  Ini,  1 6,  21  ;  Alfred,  27,  28;  Sclimid,  Gesetze,  ,';87-589;  see  above,  j). 

^  AthelKtaii,  vi.  §  1-12:  'Judicia  civitatis  Luiidoniae.' 

*  Tlie  byttlylling  is  in  the  Latin  verwon  buccellorum  impletio,  tlie  fillirijf 
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are  to  be  bestowed  in  alms  :  on  the  death  of  a  member  each  Social  and 

police 

brother  gives  a  loaf  and  sings,  or  pays  for  the  singing  of,  fifty  system  of 

.  Ml-    the  London 

pealms.    Thus  far  the  common  form  of  the  religious  guild  is  '  frith-piid." 

'  presei-ved.     The  other  articles  refer  to  the  enforcement  of 

mutual  defence :   each  member  pays  fourj^ence  for  common 

purposes,  towards  a  sort  of  insurance  fund  from  which  the 

guild  makes  good  the  losses  of  members  ;  and  a  contribution 

of  a  shilling  towards  the  pursuit  of  the  tliief.    The  members  Its  arrange- 

ment  in 

are  arranged  in  bodies  of  ten,  one  of  whom  is  the  head-man ;  tens, 
these  again  are  classed  in  tens  under  a  common  leader,  who 
with  the  other  head-men  acts  as  treasurer  and  adviser  of  the 
hundred  members.  The  special  objects,  for  which  minute  di- 
rections are  given,  are  the  pursuit  and  conviction  of  thieves 
and  the  exacting  of  compensation,  the  carrying  out  of  the 
law  wliich  Athelstan  and  the  vvitan  had  passed  at  Greatley 
and  Thundersfield.  It  is  improbable  tliat  any  institution  on 
so  large  a  scale  existed  in  any  other  town  tlian  London, 
1  although  the  Cambridge  statute  may  have  been  drawn  up  on 
the  same  model ;  and  it  would  be  rash  to  connect  the  '  Cniliten- 
gild '  of  Henry's  reign  with  this  guild  in  particular,  although 
the  existence  of  the  one,  taken  in  connexion  with  the  '  cnihts'  of 
the  Exeter  guild,  irresistibly  suggests  the  mention  of  the  other. 

A  chartc  r  of  the  reign  of  Edgar  mentions  three  '  geferscipas  '  Guilds  at 
or  fraternities  existing  at  Canterbury  ^ ;  one  of  these  may  be  bury, 
the  priest.s'  guild  which  is  recorded  in  Dome.sday  as  possessing 
land,  another  the  '  ceapmanne  gild,"  the  third  a  cnihtengild  ^' 

of  butts  or  vats  ;  whether  the  ale  brewed  at  one  meeting  was  drunk  at  the 
Bame,  or  at  tlie  next,  or  Bold  for  tlie  benefit  of  the  guild,  it  is  hard  to  say. 
No  contribution  of  rnalt  is  mentioned  in  these  statutes,  as  was  the  cane 
with  tliose  of  Exeter.  The  t'hronicle  of  Battle  mentions  four  guihls  adding 
that  the  abbot  pays  to  each  the  regular  contribution  of  a  member  '  ad 
cervisiam  facit  ndam,'  and  has  a  poor  man  to  represent  him  and  drink  his 
share  at  each  meeting  ;  i)p.  20,  21.  (liraldus  Cand)ri'nsis  (Ang.  Sac.  ii.  397) 
deBcribes  the  guildhall  of  London  as  '  Aula  publica  quae  a  potorum  con- 
ventu  nomen  accejiit."    See  above,  p.  29,  note. 

'  Somner,  (.Canterbury,  part  i  p.  1 78,  describes  a  charter  of  Edgar  dated 
A.D.  956,  and  attcHted  by  Hlothwig  the  port-reeve,  and  the  congregation 
at  Christ  Church,  and  the  congregation  at  S.  Augustine's,  and  the  three 
'  gefcrxrii'dA  innan  burbwara  ulan  biirliwara  miccle  gemittan.' 

'  Somner.  p.  170;  below,  p.  416.  An  imperfect  Canterbury  charter  of 
the  reign  of  Etiielbert  (8O0  866)  in  attested  by  'ego  yi'^tlielstan  and  ingan 
burgware,  ego  .liOthclhelin  and  cniahta  geaidan.'    Komble,  C.  D.  ri.  p.  8,^. 
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The  The  third  form  of  guild,  the  merchant-guild,  ceapmanne 

merchant-       -i  i    j         i  -i  i  i  ^  r-\ 

iKuild:        glide,   or  hansa,  must  be  at  least  as  old  as  the  Conquest. 

The  charters  of  the  twelfth  century  refer  to  the  gilda  mer- 
catoria  as  existing  in  king  Edward's  time  \  The  guild-hall  of 
the  men  of  Dover  is  not  likely  to  have  been  merely  the 
owniing  meeting-place  of  a  private  religious  club^.  The  guilds  of 
Canteibury  possessed  messuages  and  lands  at  the  time  of  the 
Domesday  Survey;  and  the  '  ceapmanue-gild'  in  the  days  of 
Anselm  exchanged  eight  houses  with  the  monks  of  Christ 
Church,  each  party  conveying  the  right  of  sac  and  soc  as  they 
and  making  themselves  had  held  it  ^.  In  the  hans-lius  of  Beverley  and  York 
the  burghers  met  to  make  their  statutes,  the  by-laws  by  which 
they  regulated  the  trade  and  other  municipal  business  of  the  town 
which  did  not  fall  under  the  view  of  the  more  ancient  courts, 
a  supple-  A  merchant-guild  which  possessed  land,  exercised  jurisdiction, 
and  enacted  by-laws,  must  have  already  assumed  the  character 
of  an  official  organisation,  supplementary  perhaps  in  the  first 
place  to  the  township  administration,  but  gradually  coalescing 
with  it.  Possibly  the  merchant-guild  may  have  sometimes  pur- 
chased the  firnia  burgi.  For  in  the  great  mercantile  towns  all 
the  land  and  houses  would  be  held  by  merchants  and  their 
including  all  dependents :  from  the  merchant  who  had  made  three  voyages 
over  the  sea  at  his  own  cost  and  so  thriven  to  thegn-right,  to 
the  mere  retailer,  every  one  who  was  in  the  position  of  a  free- 
holder M'as  connected  with  trade,  every  one  who  would  have 
a  claim  on  public  office  or  magistracy  would  be  a  member  of  the 
guild  *.  Further  still,  the  merchant-guild  supplied  a  machinery 
of  enfranchisement ;   the  villein,  the  nadvus  of  the  Norman 

If  thi.s  is  genuine  it  is  tlie  earliest  extant  instance  of  such  a  guild  in 
England. 

'  Charter  of  Lincoln,  Foedera,  i.  40.  *  Domesday,  i.  I. 

"  It  is  an  agreement  '  betwux  than  hirede  ;et  Christescircean  and  th.in 
cnilitan  on  Canlwarcberig  of  cepmanne  glide  ;'  and  it  is  attested  by  Calveal 
the  '  portegerefa  and  tlia  yldista  men  of  tliani  heape."  Somner,  p.  1 79. 

*  Tlie  diarti  TH  of  Henry  1 1  and  Richard  I  to  Wiiielicster  are  granted  to 
the  citizens  of  tlie  nicrcli.-int-guild  ;  Select  Charters,  p]).  15S,  257.  Wliether 
this  means  tliat  all  the  citizens  of  the  town  were  in  the  guild,  or  that  there 
were  others  dejiendcnt  on  tlie  bislioj)  who  were  not  in  the  guild,  can  only 
be  decided  by  local  records.  The  privileges  granted  are  much  the  amo  luj 
those  generally  bestowed  on  burgciiscs. 
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times,  who  could  obtain  admission  into  the  guild  and  was  un-  Enfranchis- 

claimed  by  his  loi'd  for  a  year  and  a  day  became  a  freeman  ^.  of*the  ^"^"^ 

His  membership  was  allowed  to  give  him  that  status  which  guild. 

otherwise  the  law  refused  to  landless  men. 

The  merchant-guild  contained  all  the  traders,  whether  or  no  Its  mono- 

/.     1  P^'y  '^^  local 

they  possessed  an  estate  of  land.    The  chartei-s  of  Oxford  and  trade, 
other  towns  direct  that  no  one  shall  exercise  any  merchandise 
in  the  town  who  does  not  belong  to  the  merchant-guild  or 
cannot  plead  ancient  custom^.    Such  a  fraternity  would  of 
course  aim  at  engrossing  among  its  own  members  the  local 
authority  :  they  would  furnish  the  great  majority,  if  not  the 
whole  of  the  members  of  the  court-leet ;  they  would  be  the 
electors  of  the  reeve,  the  recipients  of  the  charters.    There  were  Craft-guiJds. 
craft-guilds  besides,  those  of  the  weavers  and  shoemakers  for 
instance,  which  might  in  small  manufacturing  towns  aim  at 
the  same  position,  but  which  would  as  a  rule  content  themselves 
with  making  regulations  for  their  own  crafts  and  with  possessing 
property  to  pay  the  expenses  of  their  own  festivals.    The  fines 
paid  by  these  bodies  show  that  the  king  or  the  sheriff  viewed 
them  with  jealousy  ;  the  confirmation  of  their  position  by  charter 
proves  that  they  were  originally  voluntary  associations  and  not 
the  creation  of  the  State.    The  right  of  the  merchant-guild  to  Relation 
exclude  from  the  privileges  of  trading  all  who  were  not  members  merchant- 
of  its  own  body  seems  to  imply  necessarily  either  that  these  craft-  CTaf^-guiWs. 
guilds  originally  stood  in  a  filial  relation  to  it,  or  that  tlie  member- 
ship of  the  narrower  involved  also  the  membership  of  the  wider 
society.     The  struggles  between  the  patrician  burghers  of  the 
mercliant-guild  and  the  plebeians  of  the  craft-guilds,  which  mark 
the  municii)al  history  of  Germany,  have  no  exact  parallel  in 

'  CustoniH  of  Newc.'ustle,  Select  Chartere,  p.  107  ;  charter  of  Lincoln,  ibid. 
159  ;  cliarter  of  Nottingham,  ibid.  159  ;  Glanvill,  De  Legibus,  v.  5,  ibid.  155. 

''  So  also  that  of  Montgoniei-y ;  Eyton's  Shroii.shire,  xi.  134;  and  that  of 
Chester;  llarland'a  Mamecestre,  i.  189.  It  is  probablo  that  this  arrange- 
ment was  of  the  essence  of  the  guild,  and  that  the  power  of  enforcing  the 
regulation  was  the  great  privilege  secured  by  the  confirmation  of  the 
guilds  by  charttr.  Tliu  same  exclusive  right  is  exercised,  occa.sionally  at 
least,  l>y  the  craft-guilds:  in  U57  the  shoemakers  of  Magdeburg  ordained 
that  no  shoes  shoidd  be  sold  in  the  city  except  by  ineinbt  rs  of  their  guild 
or  by  their  licence;  (J.  1^.  von  Maurer,  Stiidteverfasi-g.  ii.  397.  Compiwo 
the  catjc  of  the  weavers  of  York,  Rot.  CI.  i.  421. 
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Illegal 
communa. 


England  although  there  are  tiaces  of  disputes  between  the 
mayor  and  citizens  of  Loudon  and  the  guild  of  M'eavers  in  the 
fourteenth  century  which  show  that  the  relations  of  the  two 
bodies  were  not  satisfactorily  determined  ^.  That  these  rela- 
tions were  created  by  a  separate  measure,  such  as  that  by 
which  the  several  guilds  at  Berwick'  coalesced  in  a  single 
merchant-guild,  is  scarcely  probable.  For  the  present  period 
however  the  existence  of  the  merchant-guild  and  its  prominence 
in  the  charters  are  nearly  all  the  data  that  we  possess.  In  the 
reign  of  Henry  II  there  can  be  little  doubt  that  the  possession 
of  a  merchant-guild  had  become  the  sign  and  token  of  muni- 
cipal independence  :  that  it  was  in  fact,  if  not  in  theory,  the 
governing  body  of  the  town  in  Avhich  it  was  allowed  to  exist. 
It  is  recognised  by  Glanvill  as  identical  with  the  communa  of 
the  privileged  towns',  the  municipal  corporation  of  the  later  age. 

Yet  the  mercliant-guild  and  the  governing  body  of  the  town 
are  not  identical  in  idea  ;  the  chief  of  the  guild  is  the  alderman, 
the  chief  of  the  magistracy  is  the  praepositus  or  reeve.  The 
merchant-guild  of  York  may  be  recognised,  but  the  communa  of 
Loudon  is  watched  and  discouraged ;  the  formation  of  new  guilds 
without  authorisation  is  punishable  ;  they  are  adulterine  like  the 
adulterine  castles  of  the  barons  ;  their  object  is  suspected  to  be 
not  the  maintenance  of  their  craft,  or  of  peace  or  I'cligion,  but 
the  defeating  of  the  king's  rights.  In  the  twenty-sixth  year  of 
Henry  II,  eighteen  adulterine  guilds  in  London  arc  fined  in 
various  suras  ;  amongst  these  are  the  goldsmiths,  the  butchers, 
and  the  pilgrims ;  each  is  mentioned  as  having  its  own  alder- 
man*. The  offence  of  Ailwin  of  Gloucester  °  and  of  Thomas 
'  from  beyond  the  Ouse  " '  at  York  was  probably  of  the  same 
sort,  they  liad  set  up  a  '  communa '  without  authority.  There 
must  have  been  in  London,  and  in  a  less  number  in  York  and 

'  Madox,  rirma  Burgi,  pp.  192  sq. 

"  Houard,  Traitrfs,  ii.  467;  Smith,  English  Gilds,  pp.  338  sq. ;  Acts  of 
Parliament  of  Scotland,  i.  89. 
^  Glanvill,  I)e  Legibus,  v.  5. 

*  '  Admercianienta  de  gildis  adulterinis  ;'  Hist.  Exch.  pp.  390,  391. 

"  '  Ailwinns  Merciarins  reddit  coinpotuni  de  .£100  pro  Coumiuna.'  Rot. 
Pip.  16  Henry  II  ;  Hist  Kxch.  ]).  391. 

"  ■  Thouia.s  de  Ultriiusa  reddit  computum  de  xx.  niarcis  pro  Communa 
quam  volebant  facere.'    Kot.  Pij).  22  Henry  II ;  Finna  Burgi,  p.  35. 
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"Winchester  also,  some  otlier  influential  men  who  were  not  con- 
nected with  trade,  and  whom  the  aggressive  policy  of  the  guilds 
would  necessarily  exclude  from  municipal  power  :   these  con- 
tinued probably  to  hold  their  own  courts  as  lords  of  manors  or  Relation  of 
to  claim  exemption  from  the  jurisdiction  of  magistrates  from  the  land- 
whose  election  they  were  excluded ;  but  they  can  never  have  been  community, 
strong  enough  to  oppose  the  popular  current :  the  great  men  of 
Lincoln  who  possessed  sac  and  soc  must  either  have  been 
absorbed  in  the  merchant-guild  or  have  been  bought  up  by  it 
before  Henry  II  recognised  it  by  charter ;  possibly  before 
Henry  I  sold  to  the  burghers  the  status  of  tenants-in-chief. 
But  doubtless  every  trading  town  had  its  own  special  history, 
and  made  its  own  special  sacrifices  for  unity  and  freedom.    In  The  !,T-o\vth 
London  the  struggle  lasted  the  longest  and  took  the  most  corporation 

rni  11-1  1       ■      T        1  of  liOIlllOn. 

various  forms.  The  communa  there  did  not  obtain  legal  recog- 
nition until  1191  ;  it  was  not  until  the  reign  of  Edward  II  that 
all  the  citizens  were  obliged  to  be  enrolled  among  the  trade- 
guilds,  and  in  the  reign  of  Edward  III  the  election  of  the  city 
magistrates  was  transferred  from  the  representatives  of  the 
ward-moots  to  the  trading  companies 

The  history  of  this  feature  of  our  local  institutions  will  always  Political 

be  read  with  different  feelings;  whilst  municipal  independence  of  these 
1       •  1    1     1  ii  r  iM  •    1       •        1  bodies, 

lias  in  many  cases  helped  the  cause  01  liberty,  it  has  111  others 

encroached  largely  on  wider  rights ;  and  so  far  as  it  is  based  on 
the  guild,  it  irtust  be  regarded  as  the  result  of  a  series  of  infringe- 
ments on  the  ancient  rights  of  free  inhabitants,  as  one  out  of 
many  cases  in  which  an  organisation  originally  created  for  the 
protection  of  the  weak  has  been  allowed  to  monopolise  their  rights 
and  to  usurp  the  functions  of  government^  The  dislike  with 
which  the  communa  was  viewed  outside  the  towns  is  marked  by 
Richard  of  Devizes,  a  free-speaking  author,  who  furnishes  some 
important  data  for  the  civic  hif^tory  of  the  reign  of  Richard  I. 
The  communa  is  '  tumor  plebis,  timor  regis,  tepor  saccrdotii.' 

'  See  Dr.  BrentanoH  EsHay  in  Smith's  Ent^liHh  Gilds,  p.  cxi. 

'  That  tliiH  was  tlu^  ca»K  with  tho  French  cornnumcH  occasionally  may  be 
seen  hy  the  <-harter  of  I'liilip  II,  withdniwinfj  the  jirivilegos  of  KtampoH  in 
conHe<|iiunco  of  tlio  oppresKion  of  the  cliurchcH  anil  kni^flilM  hy  tho  coniniunu  ; 
OrdonnanccH  dew  Kois,  xi.  377. 
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Growth  The  process  then  by  which  the  guilds  gained  theii*  municipal 

communes  position  is  obscure ;  and  it  w  as  not  completed  within  the 
Norman  period.  Its  history  can  scarcely  be  interpreted  without 
reference  to  the  development  of  town  organisation  which  was 
going  on  abroad.  In  France  the  communal  constitution  was 
during  this  period  encouraged,  although  not  veiy  heartily,  by 
Lewis  VI,  who  saw  in  it  one  means  of  fettering  the  action  of 
the  barons  and  bishops  and  securing  to  himself  the  support  of  a 
strong  portion  of  his  people^.  In  some  cases  the  commune  of 
France  is,  like  the  guild,  a  voluntary  association,  but  its  objects 
are  from  the  first  more  distinctly  political.  In  some  parts  of 
the  kingdom  the  towns  had  I'isen  against  their  lords  in  the 
latter  half  of  the  eleventh  century,  and  had  retained  tlie  fruits 
of  their  hard-won  victories^.  In  others,  they  possessed,  in  the 
remaining  fragments  of  the  Karolingian  constitution,  some 
organisation  that  formed  a  basis  for  new  liberties.  The  great 
Charters  of  number  of  charters  granted  in  the  twelfth  century^  shows  that 
the  policy  of  encouraging  the  third  estate  was  in  full  sway  in 
the  royal  councils,  and  the  king  by  ready  recognition  of  the 
popular  rights  gained  the  affections  of  the  people  to  an  extent 
which  has  few  parallels  in  French  history.    The  French  charters 

'  Thierry  divides  the  municipalities  of  France  into  five  zones  or  regions  : 
(i)  the  North,  the  liome  of  the  sworn  commune,  comprising  Picardy,  .4rtois, 
Flanders,  the  Isle  of  France,  Chanipngne,  and  Normandy;  (2)  the  Soutli, 
the  home  of  the  consular  forms,  dating  (by  a  bare  possibility)  from  Roman 
times ;  (3)  Central  Franco,  where  tlic  admlnistratiou  was  generally  in  the 
hands  of  a  prevot,  and  the  constitution,  something  like  that  of  the  English 
unchartered  towns,  based  on  the  ancient  usage  in  the  rural  districts ; 
(4)  the  West,  comi)rising  Brittany  and  the  1  oictevin  provinces;  in  the 
former  the  parish  church  was  the  centre  of  administration,  and  the  system 
was  generally  parochial,  half  ecclesiastical  and  half  civil ;  in  the  latter 
sworn  communes  were  founded  on  the  model  of  Normandy ;  (5)  the 
Eastern,  which  had  been  part  of  the  medieval  German  empire  and  shared 
the  general  liistory  of  the  German  njunicijialities.  Tableau  de  TAncienne 
France  Municipale  ;  Hist,  du  Tiers  Ktat,  ii.  42  sq. 

^  The  conmiune  of  Le  Mans  appears  as  early  as  1072,  '  facta  igitur  con- 
spiratione  (|uam  connnunionem  vocabant  Gesta  Tout,  t'enomann..  Ma- 
billon,  Analecta,  p.  308  ;  th.at  of  Gambray  dates  from  1076,  and  that  of 
Beauvais  from  1099.    Thierry,  Tiers  Etat,  ii.  62. 

^  Many  of  tliese  may  be  found  in  tlie  Ordon.  des  Rois  ;  in  Baluze's  Miscel- 
lanea, vols.  iii.  iv.,  and  in  tiie  Recueil  des  Monuments  Ini'dits  de  1'  Hist,  du 
Tiers  Etat,  ed.  by  Aug.  'J'liierry.  See  also  Kembh',  Saxons,  ii.  pp.  521-544; 
and  the  Historical  Illustrations  ajjpendcd  to  Guizot's  Lectures  on  Civilisa- 
tion in  France. 
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are  in  both  style  and  substance  very  different  from  the  Ensrlish.  The  c'larac- 

"    .  "         ter  of  their 

The  liberties  which  are  bestowed  are  for  the  most  part  the  same*,  liberties. 

exemption  fi-om  arbitrary  taxation^,  the  right  to  local  jurisdic- 
tion', the  privilege  of  enfranchising  the  villein  who  has  been  for 
a  year  and  a  day  received  within  the  walls ^,  and  the  power 
of  electing  the  officers*.  But  whilst  all  the  English  charters 
contain  a  confirmation  of  free  and  good  customs,  the  French  are 

filled  with  an  enumeration  of  bad  ones''.    The  English  recui"  in  Contrasted 

,  ,  with  those 

thought  to  a  time  when,  in  tradition  at  least,  they  possessed  of  England, 
all  that  is  gi'anted,  and  even  more ;  the  French  regard  only  the 
present  oppressions  from  which  they  are  to  be  delivered.  The 
English  have  an  ancient  local  constitution  the  members  of  which 
are  the  recipients  of  the  new  grant,  and  guilds  of  at  least 
sufficient  antiquity  to  render  their  confirmation  tjpical  of  the 
freedom  now  guaranteed  ;  the  French  communia  is  a  new  body 

'  Many  of  the  provisions  of  the  communal  charters  recall  the  early  guild 
cu.stonis  ;  e.g.  the  direction  that  the  members  shall  not  abuse  one  another 
(Stabilimentum  Rothomagense,  Duchesne,  p.  io65) ;  the  entrance  into  the 
body  is  effected  by  a  payment  to  the  common  fund  (charter  of  Noyon, 
A.D.  1191;  Baluze,  iii.  79). 

"  See  the  charter  of  Tours,  A.D.  1181  ;  Baluze,  iii.  80:  Chaumont,  A.D. 
1182  ;  Ordonnances,  xi.  225.  In  the  latter  case  the  words  are,  '  ut  omnes 
qui  in  ea-leni  peruianebunt  Coramunitate,  ab  omni  talliata,  injusta  captione, 
creditione  et  universa  iiTationabili  exactione,  cujuscunque  sint  homines, 
liberi  et  immunes  jure  perpetuo  permaneant.' 

'  Only  liowever  where  the  king's  own  right  of  demesne  was  dear;  the 
commune  of  Beauvais  was  under  the  justice  of  the  l)ishop  ;  Ordonnances, 
xi.  198.  Tlie  privilege  of  not  beinj;  called  to  plead  outside  the  town  is 
common  ;  e.g.  charter  of  Corbie,  Ordoim.  xi.  216. 

*  '  Si  quis  nioram  fecerit  per  annum  et  diem  in  Communia  Senonensi  in 
pace  et  sine  juris  vetatione,  et  aliquis  postea  eum  requisierit  quod  sit  homo 
suus,  non  illi  de  eo  respondebunt  jurati  Charter  of  Sens,  A.D.  1189; 
Ordonn.  xi.  263.  The  privilege  wa<  not  peculiar  to  connnunes:  '  Quicunque 
vero  in  villam  venientes,  per  annum  et  diem  ibi  in  pace  manserint,  nec  per 
regem,  nec  per  praepositum,  nec  per  monachum  justitiam  vetuerint,  ab  omni 
jugo  servitutis  deince])s  liberi  erunt  ; '  Charter  of  the  vill  of  Seaus,  A.D.  1 1 5,^  ; 
Ordonnances,  xi.  199.  Cf.  tlic  charter  of  VoLsine.-i,  A.D.  1 187  ;  ibid.  iv.  456. 
It  was  probably  an  understood  right,  which  required  limitation  :  the  free 
rustic  who  wished  to  join  the  commune  of  S.  Ritjuier  had  to  resign  his  land 
to  his  lord;  Ordonn.  xi.  184.  Cf  charters  of  Koye,  ibid.  233;  and  Bray, 
iljid.  296.    The  jxirish  of  Lorris  lias  the  enfranchising  clause;  ibid.  p.  202. 

Charter  of  Tours;  Baluze,  iii.  80:  Beauvais;  ibid.  81:  Chateuuneuf, 
A.D.  1 181  ;  Ordonn.  xi.  221. 

"  See  the  charter  of  Bourges,  A.l>.  II45;  Ordonnances,  i.  9:  that  of 
Orleans,  a.d.  1168;  il)id.  i.  15:  that  of  Amiens;  ibid.  xi.  264;  BaluzR, 
iii.  84:  IJeauvais,  A.D.  1115;  Ortlonniiuccs,  xi.  177:  Loon,  a.d.  1128; 
ibid.  187. 
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The  French  wliicb,  by  the  action  of  a  sworn  confederacy,  has  wTunj^  from  its 
commune  .  . 

oppressors  a  deliverance  from  hereditary  bondage  \  The  French 

charters  abound  in  saving  clauses  protecting  the  rights  of  the 

feudal  lords  which  the  grant  infringed,  or  setting  aside  those 

rights  in  accoi'dance  with  the  principle  of  alliance  between  king 

and  commune  against  their  common  foes.  In  the  English  charters 

there  are  no  signs  of  such  antagonism  as  marks  the  one  case, 

■  or  of  such  cautious  liberality  as  distinguishes  the  other.  The 

commune  lacks  too  the  ancient  element  of  festive,  religious,  or 

contrasted    mercantile  association  which  is  so  conspicuous  in  the  history  of 

With  tll6  • 

English  the  guild.  The  idea  of  the  latter  is  English,  that  of  the  former 
guild.  French  or  Gallic.    Yet  notwithstanding  these  differences,  the 

substantial  identity  of  the  privileges  secm'ed  by  these  charters 
seems  to  prove  the  existence  of  much  international  sjonpathy. 
The  ancient  liberties  of  the  English  were  not  unintelligible  to 
the  townsmen  of  Normandy ;  the  rising  freedom  of  the  German 
cities  roused  a  like  ambition  in  the  towns  of  Flanders  - ;  and  the 
struggles  of  the  Italian  municipalities  awoke  the  energies  of  the 
cities  of  Provence.  All  took  different  ways  to  win  the  same 
liberties. 

Town  life  of  The  town  life  of  Germany  presents  in  its  mercantile  develop- 
ment  a  closer  parallel  with  that  of  England,  but  there  is  not 
between  the  two  systems  the  direct  historical  connexion  which, 
through  the  long  union  of  the  Norman,  Angevin,  and  Poictevin 
inheritances  with  the  English  crown,  subsists  between  the  insti- 
tutions of  France  and  England.  The  German  hansa  may  have 
been  derived  from  England  ;  the  communa  of  London  was 
certainly  derived  from  France.  Hence  for  points  of  common 
history  we  must  look  further  back,  to  the  township  and  the 
mark :  the  later  gi-owth  of  German  city  life,  the  colonial 
character  of  the  great  Saxon  towns  with  their  artificial  patri- 
ciate and  strict  caste  system,  the  independent  mercantile  com- 

'  '  Univerai  homines  iiifr.i  muruni  civitatis  et  in  suburbio  comniorantes, 
in  cujuscunque  terra  nianeunt,  coniniuniani  jurabunt.'  Charter  of  Beauvais, 
A.D.  1 182;  Baluze,  Mi.sc.  iii.  80:  charter  of  Compiegue,  A.D.  1153;  ibid, 
p.  83  :  of  Soissons,  A.D.  1181  ;  iliid.  \i.  79. 

"  See  the  Fleniisli  charters  in  Kcnible,  Saxons,  ii.  528  sq.  In  that  of 
S.  Omer  the  guild  has  an  important  phice. 
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munitles  of  tlie  Ehine  and  Franconia,  the  imperial  history  of  Yar'e'ies  of 

'  ^         ....      CIVIC  consti- 

AVorins,  Cologne,  and  Frankfort,  the  mercantile  principalities 

of  Augsburg  and  Nuremberg,  have,  if  some  slight  coincidences 
in  London  history  be  excepted,  no  parallels  in  England.  The  cities 
of  Spain  again,  whilst  they  unite  in  one  form  or  other  most  of 
the  elements  existing  separately  elsewhere, — the  colonial  charac- 
ter of  the  Saxon,  the  communal  spii'it  of  the  French,  the  mer-  . 
cantile  association  of  the  English  town  system, — are  in  the 
details  of  their  historical  growth  far  removed  from  the  condi- 
tions of  English  society ;  and  they  are,  it  must  be  added,  too  little 
illustrated  by  accessible  documentary  history  to  furnish  either  a 
parallel  or  a  contrast.    The  Italian  towns  have  a  distinct  de-  Italian 

towns. 

velopment  of  their  own,  rather  owing,  it  is  true,  to  their  external 
relations  than  to  any  peculiar  element  inherent  in  their  institu- 
tions, but  sufficiently  marked  to  make  us  set  them  aside  in  a 
view  so  general  as  that  to  which  we  must  limit  ourselves.  Great 
in  mercantile  enterprise,  ^reat  in  political  ambition,  centres  of 
life  and  progress,  they  were  no  integral  part  of  the  system  in 
whicli  they  were  embedded :  they  were,  whether  bound  to,  or  in 
league  against  imperial  power,  practically  independent  of  any 
higher  authority  than  their  own  ;  and  by  their  jealousies,  enmities, 
and  ambitions,  tliey  constituted  themselves  political  unities,  too 
weak  to  stand  alone,  too  proud  to  throw  themselves  into  the 
general  intei'est  of  the  peoples  among  which  they  were  placed, 
destined  by  their  very  temper  and  circumstances  to  a  short  and 
brilliant  career,  but  allowed  to  claim  a  very  slight  share  in  the 
benefits,  for  the  winning  of  whicii  their  own  history  had  been 
l)oth  a  guiding  and  a  warning  liglit. 

The  comniuna  of  London,  and  of  those  other  English  towns  i'^cUcs  of 

"  older  sys- 

which  in  tlie  twelftli  century  aimed  at  sucli  a  constitution,  was  tem.s survive 
.  .      .  ,  '  ni  tho 

tlie  old  Englisli  guild  in  a  new  French  garb  :  it  was  the  ancient  modom  cor- 

.    .       ,         ,.  .  porutious. 

association,  but  directed  to  tlie  attainment  of  municipal  rather 
than  mercantile  privileges :  like  the  French  comniunia,  it  was 
united  and  sustained  by  the  oaths  of  its  members  and  of 
those  whom  it  could  compel  to  support  it.  The  major  and 
the  jurati,  tlie  mayor  and  jurats,  were  the  framework  of  tho 
coinmuna,  as  the  alderman  and  brethren  constituted  the  guild, 
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The  mayor,  and  the  reeve  and  good-men  the  magistracy  of  the  township. 

and  coun-  And  the  System  which  resulted  from  the  combination  of  these 
eillors.  ii.  pi-it  -i  -ii 

elements,  the  history  of  which  lies  outside  our  present  period  and 

scope,  testifies  to  their  existence  in  a  continued  life  of  their  own. 
London,  and  the  municipal  system  generally,  has  in  the  mayor 
a  relic  of  the  communal  idea,  in  the  alderman  the  representa- 
tive of  the  guild,  and  in  the  councillors  of  the  wards  the  suc- 
cessors to  the  rights  of  the  most  ancient  township  system.  The 
jurati  of  the  commune,  the  brethren  of  the  guild,  the  reeve  of 
the  ward,  have  either  disappeared  altogether,  or  taken  forms  in 
which  they  can  scarcely  be  identified. 

Chartered  Although  the  importance  of  this  rising  element  of  Eualitih 
towns  not       ...  .      .  ^ 

numerous  in  life  is  sufficiently  great  to  justify  the  place  that  we  have  here 

the  Norman     .        .     .     .  J        J  l 

iieriod.  given  it,  it  is  not  to  be  supposed  that  during  the  period  before 
us  it  was  very  widely  diffused.  The  English  municipalities  were 
neither  numerous,  nor,  with  the  exception  of  London,  in  pos- 
session of  much  political  power  :  their  liberties  took  the  form  of 
immunities  and  exemptions,  rather  than  of  substantial  influ- 
ences :  they  Avere  freed  from  the  exactions  of  the  sheriffs,  but 
not  empowered  to  take  a  representative  share  in  the  adminis- 
tration- of  the  county ;  they  were  enabled  to  try  their  own 
prisoners,  to  oust  strange  jurisdictions,  to  raise  their  taxes  in 
their  own  way,  but  not  to  exercise  jurisdiction  outside  their 
walls,  or  to  raise  their  voice  in  granting  or  refusing  a  contribu- 
tion to  the  wants  of  the  State.  Even  their  charters  wore  re- 
ceived Avith  misgiving,  they  were  purchased  with  solid  gold,  and 
had  as  a  matter  of  fact  to  be  redeemed  iu  the  form  of  coiifii  ma- 

Thcir         tion  from  each  successive  king.    Still  the  history  of  the  twelfth 

(frowth  con-  _  ... 

tiimous.      century  is  one  of  distinct  and  uniform  progress. 

Points  of  The  close  of  the  Norman  period  saw  the  English  towns  thus 
went.  far  advanced,  and  aiming  at  further  growth.  They  had  secured 
the  firma  burgi,  and  freed  themselves  from  the  ]iccuniary  exac- 
tions of  the  sheriffs  ;  they  had  obtained  a  recognition  by  cliartor 
of  their  free  customs,  that  is  of  the  special  rules  of  local  adminis- 
tration which  they  had  immemoriidly  observed,  especially  the 
exemj)tion  from  tlie  Norman  innovation  of  trial  by  battle ;  their 
constitution  was  still  that  of  the  township  and  the  liundrod, 
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but  the  relief  from  the  financial  administration  of  the  sheriff  Advantages 

really 

had  susffested  the  possibility  of  liberation  from  his  iudicial  secured  by 

_  the  towns. 

administration  also.  The  guilds  were  operating  so  as  to  pro- 
duce a  strcmger  cohesion  among  the  townsmen ;  they  gathered 
frequently  in  their  drinking-halls,  and  drew  up  their  own  regu- 
lations for  the  management  of  trade  ;  their  leading  men  pos- 
sessed the  ancient  burgages  on  Avliich  the  king's  dues  were 
payable,  and  this  Mas  enough  to  entitle  thera  to  such  social  power 
as  was  left  in  local  hands ;  they  possessed,  if  not  the  sole  right  to 
trade,  something  very  like  a  monopoly  of  all  mercantile  dealings, 
and  a  claim  to  immunity  from  tolls  throughout  the  shire  or  the 
realm,  and  in  some  cases  even  in  the  foreign  dominions  of  the 
king.  Accordingly  the  membership  of  the  guild  is  indispensable 
to  the  full  and  perfect  status  of  the  burgher.  Some,  if  not  all, 
the  towns  so  privileged,  could  confer  freedom  on  the  villein  by 
allowing  him  to  stay  for  a  year  and  a  day  within  their  walls,  or 
enrolling  him  in  their  guild  :  the  most  offensive  of  the  services 
demanded  from  tenants  of  demesne  land  were  remitted  to  them. 
They  could  still  be  tallaged,  taxed  at  the  will  of  the  king,  but 
so  could  the  rest  of  the  nation.  Except  through  the  agency  of 
tlieir  own  magistrates  they  could  not  be  forced  by  a  stranger 
to  appear  in  the  courts  of  law.  Diversities  of  custom  there 
doubtless  were,  but  in  all  this  there  was  a  strong  tendency 
towards  liberty.  How  well  the  towns  rei)aid  the  confidence 
shown  by  the  kings  in  the  gift  of  these  privileges  appears  in 
the  history  of  Henry  II  and  his  sons. 

The  example  set  by  the  sovereimi  in  the  cities  and  boroujjhs  Towns  in  the 

hands  of 

that  were  under  his  direct  control  was  followed  by  the  lords  mesne  loi-ds. 
wlio  held  boroughs  in  demesne.    The  earl  of  Leicester  chartered 
his  town",  and  the  carl  of  Chester  the  boroughs  of  the  palatine 

'  Thompson,  Arnnici|).al  Anti(niitie.'<,  pp.  29,  39,  41,  44,  &c.  Tho  history 
of  Leicester  Hiii)plieH  a,  story  illiistnitive  of  the  procLHH  by  wliicli  new  liber- 
ties were  obtained.  In  ordei'  to  avoid  the  neei^Hsity  of  tri;vl  by  battle,  the 
men  of  Leicester,  in  or  about  the  reign  of  H..nry  I,  petitioned  the  earl 
that  they  miglit  have  a  body  of  twentj'-four  men  chosen  out  of  tlieir  own 
number  to  decide  all  pleas  ;  and  tliey  promised  to  pay  3*/.  yearly  for  eat-h 
house  in  the  High-street  that  had  a  ^alde  :  these  twenty-four  were  the 
juron)  of  the  portinan-mote  ;  a  court  which  .ippears  in  some  other  corpora- 
tions in  the  uortii,  and  answers  to  the  court-leet,  or  la^di-njoot.    The  story 
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earldom  :  Durham  received  its  privileges  from  the  bishop,  and 
the  great  prelates  whose  rights  excluded  the  interference  of 
sheriff  and  shire-moot  were  able  to  bestow  on  their  towns  privi- 
leges scarcely  less  extensive  than  those  given  by  the  crown. 
Unchartered  But  there  were  other  town  communities  outside  all  these  classes, 

towns. 

depending  on  mesne  lords  who  were  without  the  power  of 

granting  immunities,  or  depending  on  the  crown  but  not  rich 

enough  to  purchase  charters.    These  subsisted  under  the  ancient 

township  or  manorial  system,  and  down  to  a  comparatively  late 

period  were  distinguished  only  by  external  features  from  the 

Market  rural  communities.  From  this  class  siirang  the  largest  part  of 
towns.  '  .  .     °      ^  . 

the  market  towns  of  the  present  day  :  the  privilege  of  having 

a  market  was  not  grudged  by  the  rulers  whose  revenues  it 

helped  to  swell ;  and  once  established,  the  market  involved 

a  humble  machinery  of  police  and  magistracy,  which  gave  to 

the  place,  otherwise  undistingniished  from  the  villages  around  it, 

some  semblance  of  municipal  constitution. 

The  villein       132.  The  history  of  that  extensive  portion  of  the  population 

which  lay  outside  the  classes  thus  accounted  for,  is,  during  the 

Norman  period,  extremely  obscure.     The  man  who  had  no 

political  rights,  and  very  little  power  of  asserting  his  social 

rights,  who  held  his  cottage  and  garden  at  the  will  of  a  master 

who  could  oppress  him  if  he  could  not  remove  him,  and  could 

claim  without  rewarding  his  services, — who  had  no  rights  against 

his  master,  and  who  could  only  assert  such  rights  as  he  had 

The  rusticus  throuirli  tlie  aaeucv  of  his  master, — the  rusticus,  tlie  nativus,  the 
or  nativus.  ^  .  .     .  .  .  , 

servus, — fell  only  occasionally  within  the  view  of  tlic  writer  who 
chronicled  great  events,  and  then  but  to  add  an  insignificant 
feature  to  his  picture.  The  villein  po.sscssed  no  title-deeds,  by 
the  evidence  of  which  his  rights  were  attested  ;  he  carried  his 
troul)les  to  no  court  that  was  skilled  enough  to  record  its  pro- 
ceedings. It  is  only  by  a  glimpse  licre  and  there  that  we  are 
enabled  to  detect  his  existence  ;  and  the  glimpses  are  too  un- 
certain to  furnish  a  clue  by  which  his  history  can  be  ti'accd. 

IK  fontid  in  an  inquest  of  39  Hen.  Ill,  which.  I  fear,  i.<i  not  good  authority. 
Conii)ure,  liovvcver,  the  cli.Trters  printed  in  Harland  h  Maniocostre,  i.  182, 
1S3,  188,  195,  i()S,  199,  where  important  illu.str,ations  are  given  from  tho 
con.stitutiona  of  t'hester,  I'reston,  Liverpool,  Lancaster,  and  SalforJ. 
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Yet  when  he  reappears,  as  he  does  ia  the  thu-teenth  and  four-  Depression 

teenth  centuries,  he  bears  marks  of  a  history  on  which  some  tude. 

conjectures  must  be  hazarded.    Tinder  the  Anglo-Saxon  system 

there  is  no  difficulty  in  estimating  his  position :   it  is  one  of 

depi'essiou  but  not  of  helplessness  :  when  he  comes  before  us  in 

the  reign  of  Richard  II  his  condition  is  one  which  suggests  that, 

however  much  social  causes  may  have  served  to  ameliorate  his 

actual  lot,  the  legal  theory  of  his  status  has  become  hardened 

and  sharpened  so  as  to  warrant  almost  wanton  oppression. 

The  An2:lo-Saxon  laws  recognised,  as  we  have  seen,  a  class  of  Anglo-Saxon 
°  o         '  '  servitude, 

serfs,  or  theows,  who  were  the  mere  chattels  of  their  master.  The 

landless  man,  on  the  contrary,  was  free  in  all  personal  relations, 
although  he  must  have  a  surety  or  a  patron,  to  answer  for  his 
forthcoming,  or  to  assert  his  rights  in  all  matters  of  which  the 
law  took  cognisance.  The  landless  man  might  settle  on  the  land 
of  another,  or  take  service  in  his  household ;  he  might  act  as 
a  hired  labourer,  or  as  a  small  rent-paying  tenant ;  he  might  be 
attached  hereditarily  to  his  master,  or  to  the  land  that  his 
master  owned.  And  the  lowest  class  of  landowner,  that  is,  the 
ceorl  who  possessed  a  little  alod  of  liis  own,  had  often,  perhaps 
generally,  found  it  necessary  to  put  himself  under  the  protection 
of  his  powerful  neighbour,  who  would  defend  his  rights  and  dis- 
charge his  public  services  in  consideration  of  a  rent  paid  or  labour 

given,  or  an  acknowledgment  of  dependence.  The  barons  who  took  Senitude  in 
1     -r.  n  •  •  Domesday, 

the  Domesday  Survey  recognised  the  existence  of  all  these  classes, 

and  of  distinctions  among  them  much  more  minute  than  can  be 

interpreted  at  the  present  day  ^.    That  record  attests  the  exist- 

'  Ellis,  Intr.  ii.  511  sq.,  gives  the  following  numbers:  bordarii,  82,119; 
cotarii,  5054;  coscets,  1749;  servi,  25,  156;  villani,  108,407;  besides 
wmall  numbers  of  different  classes  which  may  be  refen-ed  to  the  same  heads. 
Tlie  distinctions  anion;j  these  classes  are  generally  based  on  the  variety 
of  services  to  which  they  were  liable  or  the  extent  of  the  land  they  were 
allowed  to  hold  ;  but  local  customs  differed,  and  the  w.aniini;,  '  Vidtat  qui 
scyram  tenet,  ut  semper  sciat  qu:ie  sit  antiqua  tirrarum  institutio  vel  po- 
l)uli  consuetudo,'  was  very  necessary.  Kectitudines,  in  the  Ancient  Laws, 
eil.  Thori)e,  |).  186.  Most  of  the  terms  are  explained  in  the  Kectitudines 
SiiiKulanim  Personanini ;  in  Orecnwell's  edition  of  lioldon  I'.ukc,  pp.  l.sq. ; 
in  Robertson's  Scotland  under  her  Early  Kin{,'S,  ii.  158  scp ;  in  Halo's 
Domesday  of  S.  Paul's,  and  Register  of  Worcester  ;  in  Pearson's  Early 
and  Middle  Ages,  Thorpe's  Lappenberg,  and  Ellis's  Introduction  to 
Domesday. 
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ence  of  more  than  25,000  servi,  who  must  be  understood  to  be, 
at  the  highest  estimate  of  their  condition,  landless  labourers; 
over  82,000  bordarii ;  nearly  7000  cotarii  and  cotseti,  whose 
names  seem  to  denote  the  possession  of  land  or  houses  held  by 
service  of  labour  or  rent  paid  in  produce  ;  and  nearly  110,000 
villani.  Above  these  were  the  liberi  homines  and  sokemanni, 
who  seem  to  represent  the  medieval  and  modern  freeholder. 
Viiienaffein  The  A-illani  of  Domesday  are  no  doubt  the  ceorls  of  the  pre- 
Domesdai.  period,  the  men  of  the  township,  the  settled  cultivators 

of  the  land,  who  in  a  perfectly  free  state  of  society  were  the 
owners  of  the  soil  they  tilled,  but  under  the  complicated  system 
of  rights  and  duties  which  marked  the  close  of  the  Anglo-Saxon 
period  had  become  dependent  on  a  lord,  and  now  under  the 
prevalence  of  the  feudal  idea  were  regarded  as  his  customary 
tenants ;  irremovable  cultivators,  who  had  no  proof  of  their 
Advantages  title  but  the  evidence  of  their  fellow  ceorls.  For  two  centm-ies 
oft  e\illein.  ^£(.gj,  ^j^^  Conquest  the  villani  are  to  be  traced  in  the  possession 
of  rights  both  social  and  to  a  certain  extent  political :  their 
oaths  are  taken  in  the  compilation  of  Domesday,  their  repre- 
sentatives attend  the  hundred-moot  and  shire-moot ;  they  arc 
spoken  of  by  the  writers  of  the  time  as  a  distinct  order  of  so- 
ciety, who,  although  despicable  for  ignorance  and  coarseness 
were  in  possession  of  considerable  comforts,  and  whose  immu- 
nities from  the  dangers  of  a  warlike  life  compensated  for  the 
somewhat  unreasoning  contempt  with  which  they  were  viewed 
by  clerk  and  knight.  During  this  time  tlie  villein  could  assert 
his  rights  against  every  oppressor  but  his  master ;  and  even 
against  his  master  the  law  gave  him  a  standing-ground  if  he  could 
make  his  complaint  known  to  those  who  had  the  will  to  maintain 
it.  But  there  can  be  little  doubt  that  the  Norman  knight 
practically  declined  to  recognise  the  minute  distinctions  of  Anglo- 
Tendency  Saxon  dcjiendencc,  and  that  the  tendency  of  both  law  and  social 
depression,  habit  was  to  throw  into  the  class  of  nalivi  or  born  villeins  the 
whole  of  the  population  described  in  Domesday  under  tlic  heads 

'  E.g.  '  Bervi  vero,  quos  vocamus  rusticos,  sues  ignominiosos  et  degenereii 
in  artibus  eis  indebitis  enutrire  contenilunt,  non  ut  exeant  a  vitiis  seil  ut 
abundeut  divitiis  .  .  .  Re.limunt  siios  a  d  'luiiiis  scrvi.  .  .  .'  \V.  Map,  de 
Nugia  Curialiuin,  p.  9. 
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of  serri,  bordarii,  and  \'illam  ^.  Not  but  that,  if  it  came  to  a  If  sal  status 
question  of  law,  the  loc^xl  witnesses  might  in  each  case  draw 
a  distinction  as  to  the  status  of  the  villein  concerned  ;  the  testi- 
mony of  the  township  or  the  hundred  might  prove  that  this 
man  was  descended  from  a  family  which  had  never  been  free, 
this  from  a  bought  slave,  this  from  a  commended  ceorl ;  but 
the  law  administered  by  Xorman  jurists  classed  nativi  and  vil- 
lani  together^ :  the  nativus  could  not  be  made  a  knight  or  a 
clerk  without  the  leave  of  his  master,  or  without  formal  emanci- 
pation ;  the  villanus,  with  his  sequela,  his  service,  and  his 
progeny,  could  be  disposed  of  in  the  same  deed  of  sale  or  gift 
that  alienated  the  land  on  which  he  had  been  settled  for  ages ' : 
the  villein  could  not  leave  his  home,  for  by  so  doing  his  lord 
lost  his  services.  It  is  true  that  in  a  state  of  society  in  which 
the  land  is  far  too  wide  for  its  inhabitants,  and  in  which  accord- 
ingly the  wages  of  labour  may  be  said  to  be  paid  in  land,  such 
a  state  of  dependence  may  be  compatible  with  much  personal 
comfort  and  some  social  ambition  ;  but  it  is  in  itself  a  degiaded 
position,  and  has  a  tendency  to  still  further  degi-adation.  Inci- 
dentally however  it  is  probable  that  the  influx  of  Xorman  ideas 
helped  to  raise  the  lowest  rank  of  dependents ;  for  although  the 
free  ceorl  becomes  the  villein,  the  serNTis  or  theow  disappears 
altogether.  Not  to  anticipate  here  the  further  conclusions  which 
still  lie  far  ahead  of  us,  it  may  be  said  that  under  the  Xorman 

'  In  one  entry  on  the  Pipe  Roll  of  Henry  I  they  seem  to  be  tre.ited  as 
part  of  the  stock  upon  an  estate  :  '  Restoldus  debet  £239  I5«.  id.  numero, 
pro  defectu  coniitatus,  videlicet  in  annooa,  et  doniibus,  et  gntniiiis,  et 
molendinis,  et  piscariis,  et  villanis,  et  bordariis,  et  buris  et  bubulcis  et 
foeno  ; '  p.  2. 

'  The  fifth  book  of  GlanviU  is  devoted  to  the  question  of  villenage,  or 
the  status  of  the  natiriu  :  '  Omnia  catalla  cujuslibet  nativi  ita  intelliguntur 
esse  in  potestate  domini  sui  quod  propriis  denariis  suis  versus  dominuni 
suum  a  villenai^io  se  redimere  non  poterit ;  si  quis  vero  extraneus  euin  ail 
liberandum  emeret  suis  nuinniis,  posset  quideni  perpetuo  versus  duminum 
suuni  qui  eum  vendidemt  se  in  statu  libl-rtatis  tueri.'  ch.  5.  '  Ascriptitii 
qui  villani  dicuntur,  quibus  non  est  libcrum  obstantibus  quidem  doniiiiis 
suis  a  sui  status  conditione  disceilere  ;'  Dialogus  de  Scaccario,  i.  10.  The 
chattels  of  the  a^tcriptitii  inij^ht  be  sold  to  pay  their  lord's  debts,  but  not 
until  all  his  own  saleable  property  had  been  sold ;  and  in  case  of  a  scutage, 
those  of  tiio  knights  holding  under  a  defaulting  lord  might  be  sold  as  well 
as  those  of  the  villein.    Ibid.  ii.  14. 

'  .See  examples  in  Mailox,  Furniulare  Anglicanum,  pp.  416  siq.  None 
'<f  them  however  belong  distinctly  to  the  Norman  reigns. 
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Advantages  kings  sucli  sli-zht  indications  as  we  possess  of  the  state  of  the 
ofthevillem    .  . 

in  the  Nor-  villeins  sho\y  them  to  have  been  in  possession  of  considerable 
man  period.        •  i       •  -i  m 

social  privileges.    They  were  safe  in  the  possession  of  their 

homes ;  they  had  a  remedy  against  the  violence  of  their  masters*;  ' 
tliey  could,  if  they  chose  to  renounce  their  holdings  and  take 
refuge  in  a  town,  become  members  of  the  guild,  and  thei'e,  when 
unclaimed  for  a  year  and  a  day,  obtain  the  full  rights  of  free  men ; 
they  could  obtain  manumission  by  the  intervention  of  the  Church, 
which  always  proclaimed  the  liberation  of  the  villein  to  be  a 
■work  of  merit  on  the  part  of  the  master.  But  it  by  no  means 
followed  that  manumission  was  a  material  benefit,  if  thereby  the 
newly  enfranchised  man  lost  his  title  to  be  maintained  on  his 
lord's  land,  and  must  forthwith  look  for  new  service  or  throw 
himself  on  the  chances  of  war  or  trade.  Under  a  fairly  good 
lord,  under  a  monastery  or  a  college,  the  villein  enjoyed  immu- 
nities and  security  that  might  be  envied  by  his  superiors ;  he 
had  a  ready  tribunal  for  his  wrongs,  a  voice  in  the  management 
of  his  village  ;  he  might  with  a  little  contrivance  redeem  his 
children  and  start  them  in  a  higher  state  of  life.  His  lord  had  a 
peremptory  claim  on  his  earnings,  but  his  loi"d  had  a  lord  whose 
claims  on  him  were  as  irresistible  if  not  as  legally  binding.  He 

His  dis-  was  excluded  from  juries  and  assizes  touching  property,  but  by 
abilities  not  . 

(lisadvan-  that  exemption  he  was  freed  from  the  risk  of  engaging  in 
taffeous  to  .  . 

him.  quarrels  in  which  he  would  be  crushed  without  pity  by  the  more 

powerful  neighbour  against  M  hom  he  might  have  to  testify.  If 
he  was  without  political  rights,  so  were  also  the  great  majority 
of  his  superiors. 

The  few  laws  of  the  Norman  period  do  not  much  affect  the 
villein.  The  manumitting  clause  of  the  Conqueror's  charter,  as 
commonly  received,  is  the  interpolation  of  a  later  age^  :  it  is 

'  '  Aluredus  <le  Cheaffeword  redilit  compotuni  de  40*.  pro  rustico  verbe- 
rato.'  This  must  have  been  bis  own  rmiicvs,  for  an  assault  on  another 
man's  vilkin  would  not  have  been  reported  in  tbe  royal  accounts.  Pipe 
Roll  31  Hen.  I,  p.  55. 

^  Thorpe,  Ancient  Laws,  p.  21 3  :  'Si  (|ui  vero  velit  servuni  suum  liberum 
facere,  tradat  eum  vicecomiti  j)er  manmn  dextcrani  in  pleno  comitatu, 
quietuni  ilium  clamare  debet  a  jugo  scrvitutis  suae  ])er  nianuniissioneni,  et 
ostendat  ei  libera,s  via.s  et  tradat  illi  libera  arma,  scilicet  lanceani  et 
gladium,  duinde  liber  homo  efiBcitur.' 
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only  by  a  bold  inference  that  we  can  argue  from  the  words  of  Legal 
the  charter  of  Heniy  I  that  the  villeins  came  within  the  pro-  the  villein, 
vision  that  the  barons  should  treat  their  men  as  the  king  treated 
the  barons.  The  enfranchising  power  of  the  borough  or  the 
guild  may  be  inferred,  but  cannot  be  proved.  The  restriction 
imposed  by  the  Constitutions  of  Clarendon  on  the  ordination  of 
the  nasties  seems  to  imply  that  the  practice  had  reached  a  point 
at  which  it  was  liable  to  be  abused'.  The  exclusion  of  the 
villani,  cotseti,  and  ferdingi,  of  mean  and  poor  persons,  from  the 
judicial  duties  of  the  shire- moot,  was  a  measm-e  which  common 
prudence  and  policy  alike  must  have  dictated It  may  how- 
ever be  doubted  whether  the  word  villani  had  during  the  twelfth 
century  fully  acquired  the  meaning  of  servitude  wliich  was 
attached  to  it  by  the  later  lawyers. 

133.  The  military  system  of  the  Normans,  so  far  as  it  is  con-  Military 
nected  with  their  doctrine  of  tenure,  need  not  be  further  dis- 
cussed  here.  We  have  seen  that  the  distribution  of  the  land 
into  knights'  fees  was  a  gradual  work,  which  was  not  completed 
in  the  reign  of  Heniy  II.  "When  therefore  Ordericus  Yitalis 
describes  the  regular  feudal  force  of  the  kingdom  as  consisting  of 
sixty  thousand  knights,  to  whom  a  proper  provision  in  land  had  Knights' 
been  assigned  by  the  Conqueror,  it  is  clear  that  he  is  stating  an 
inference  drawn  from  some  calculations  which  we  do  not  possess, 
unless,  as  seems  probable,  it  was  based  on  a  misunderstanding  of 
the  Domesday  Survey The  apparently  inexplicable  diversities 

'  *  Filii  riisticorum  non  debent  orditiari  absque  assensu  domini  de  cujus 
terra  nati  dignoscuntur.'  Const.  i6;  Select  Ciiarters,  p.  134.  This  legisla- 
tion however  is  by  no  means  peculiar  to  this  age  or  country  ;  see  the  law 
of  Cliarles  the  Great  in  Labbe  and  Cossart,  Cone.  vii.  io6l  ;  that  of  Lewis 
the  Pious,  ibid.  vii.  1480  ;  and  the  Lateran  Council  of  1 1  79,  ibid.  x.  1730. 

'  See  the  passage  quoted  .above,  p.  396,  note  1.  In  the  Pipe  Roll  of  31 
Henry  II  are  several  cases  of  amercements  imposed  for  placing  rustici  on 
juries  and  assizes.    Madox,  Hist.  Exch.  p.  379. 

'  It  is  certain  that  even  the  officials  of  the  Exchequer  had  no  certain 
computati(m  of  the  number  of  knights'  fees.  Alexander  Swerford,  the 
original  compiler  of  the  Liber  Ruber  Scaccarii,  who  wrote  in  1230,  tells  us 
that  Longehamp  when  Chancellor  had  endeavoured  in  vain  to  ascertain  it : 
'  Illud  commune  verbum  in  ore  singulorum  tunc  temporis  divulgatum 
fatuum  roputuns  et  mirabile,  quod  in  regni  con(pnsitione  dux  Normannorum 
Rex  Willelnms  servitia  xxxii.  millia  militum  infeodavit.'  Hunter,  Three 
C'ataloi;ues,  p.  13.  Stephen  Stgravo  however,  the  minister  of  Henry  III, 
reckoned  32,000  an  the  number  ;  Ann.  Burton,  p.  367.  The  calculation 
of  Uigden  in  the  Polychronicon,  lib.  i.  c.  49,  makes  the  whole  number 
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Difficulty  of  ill  tlie  computation  of  the  acreage  of  the  hide,  the  variation  of  the  i 
tion.  numbers  of  hides  contained  in  the  knight's  fee,  and  the  fact  that 

the  system  of  assessment  by  knights'  fees  furnishes  no  real  clue 
to  the  number  of  warriors  actually  producible,  are  sufficient 
reason  for  not  hazarding  a  conjectural  estimate.  The  number 
of  knights  who  could  be  bi'ought  into  the  field  at  once  was  by 
no  means  large ;  the  whole  number  furnished  by  the  tenants-in- 
chief  from  the  ten  counties  south  of  the  Thames  and  xVvon  was, 
as  we  learn  from  the  Liber  Niger,  only  2047^:  and  these  counties 
probably  contained  a  fourth  part  of  the  population  of  England. 
The  official  conijiutation,  on  which  the  scutage  was  levied, 
reckoned  in  the  middle  of  the  thirteenth  centuiy  32,000 
knights'  fees,  but  the  amount  of  money  actually  raised  by 
Henry  II  on  this  account,  in  any  single  year,  was  very  far  from 
Obiipitioii  commensiu'ate.  The  exact  obligation  of  the  knight's  service  was 
service.  to  fumish  a  fully-armed  horseman  to  serve  at  his  own  expense  for 
forty  days  in  the  year.  TLis  service  was  not  in  practice  limited 
to  the  defence  of  the  country  in  which  the  estate  lay ;  the 
Norman  knights  served  the  Norman  king  both  in  England  arid 
abroad,  nor  did  the  question  of  foreign  service  arise  during  this 
period  of  our  history.  The  baron  led  his  own  knights  under  his 
o^ra  banner,  the  host  was  arranged  by  tlie  constable  or  marshal 

Union  of  the  under  the  supreme  command  of  tlie  king  :  the  knights  who  held 
shi  1*6-  forces  • 

under  tlie  less  than  baronial  fees  under  the  crown  appeared  with  the  rest 
of  the  forces  of  the  shires  under  the  command  of  the  sheriffs. 
The  infantry  must  have  been  furnished  almost  entirely  by  the 
more  ancient  fyrd  system,  or  by  mercenaries.  It  is  however 
improbable  that  anything  like  a  regular  force  of  infantry  was 
maintained  by  the  Norman  kings.    It  was  enough,  after  the 

60,015,  of  which  28,015  are  held  by  the  religious;  but  a.s  he  niake.s  the 
parish  churclies  45,002  iu  number,  his  calculation  is  only  a  contrivance  to 
reconcile  the  60,000  of  Onlericus  with  the  ,^2,000  of  popular  opinion.  From 
Higden  the  statement  is  taken  by  the  author  of  the  chronicle  called  Eulo- 
gium  (vol.  ii.  p.  154),  from  which  work  it  wivs  taken  by  a  host  of  copyists  : 
Selden  in  his  notes  on  Fortescue  quotes  it  from  the  Eulcgiuiu. 

'  Pearson,  Early  and  Middle  Ages,  i.  375  ;  ii.  209,  41/),  497.    INIr.  Pear- 
son's conjecture  that  the  number  of  32,000  really  ap])lied  to  the  hides,  jind 
that  the  knights'  fees,  calculated  at  five  hides  each,  would  be  6400,  is  i 
ingenious ;  but  the  statement,  wherever  it  is  made,  is  distinctly  referred  to 
the  knight's  fees  only. 
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pacification  of  the  country  by  the  Conqueror,  that  a  force  of  OWigation 
knights  should  be  kept  together  for  such  hurried  expeditions  on  service, 
the  Welsh  or  Scottish  borders  as  received  the  name  of  wars. 
The  like  body  accompanied  the  king  in  his  visits  to  Normandy. 
Where  more  was  required,  as  was  the  case  in  the  stniggles  of  the 
early  years  of  Henry  I,  recourse  was  had  to  the  native  popu- 
lation. Every  free  man  was  sworn,  under  the  injunction  of  the 
Conqueror,  to  join  in  the  defence  of  the  king,  his  lands  and 
bis  honour,  within  England  and  without  ^ :  nor  was  any  fixed 
period  for  such  service  defined  by  the  law ;  although  custom 
must  have  restricted  the  demand  for  it  to  cases  in  which  the 
kingdom  was  imperilled  by  invasion,  and  must  have  limited  its 
duration  according  to  the  provision  made  by  the  county  for  the 
force  it  furnished.  The  oath  thus  taken  must  have  legalised 
the  employment  of  English  troops  for  the  war  in  Maine  in  1073, 
and  the  summons  issued  by  William  Kufus  to  the  English, 
in  obedience  to  which  20,000  foot-soldiers  were  furuibhed  for 
war  in  Normandy  ^  Each  of  these  received  from  the  shire  a  provision 
sum  of  ten  shillings,  which,  compared  with  the  twenty  shillings  ^itrc  for  the 
which  in  the  county  of  Berks  were  paid  towards  the  expenses  of 
each  knight  for  two  months  ^  may  perhaps  imply  that  two 
months  was  the  customary  period  of  service.  On  these  terms 
then  it  is  probable  that  the  English  forces  which  assisted  Henry 
against  Robert  of  Belesme  were  collected  ;  and  although  the  long 
peace  which  followed  gave  but  few  opportunities  for  the  king  to  Action  of 
demand  the  fulfilment  of  the  obligation,  the  invasion  by  King 
David  in  1 1 38  found  the  Yorkshiremen  still  mindful  of  their 
duty  and  capable  of  discharging  it  successfully 

But  there  can  be  little  doubt  that  for  the  Norman  wars  of  Mercenmy 
Henry  I,  and  for  the  partisan  warfare  which  desolated  England 
under  iStephen,  mercenaries  were  largely  employed.  In  1085 
the  Conqueror's  army  raised  for  the  defence  against  Canute  of 
Denmark  was  composed  of  '  solidarii footmen  and  archers 
collected  from  all  parts  of  France  and  Brittany ;  and  after  the 

'  Select  CharturB,  \^.  80.  '  Flor  Wig.  a.d.  1094 

'  Above,  J),  1 17,  note  ^  *  Uic.  Uuxliam,  oJ.  TwysJen,  c.  321. 

'  Flor.  Wig.  A.u.  1085. 
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first  Crusade  the  hosts  of  veteran  adventurers  who  survived 
their  pilgrimage  were  at  the  disposal  of  Henry  I.  The  mer- 
cenaries drawn  by  him  from  Flanders  gave  Stephen  and  Matilda 
a  precedent  for  a  practice  which  to  a  great  extent  indeed 
economised  the  blood  and  sinew  of  the  native  English,  but  yet 
was  productive  of  much  misery  and  great  irritation.  The 
rapacity  of  the  Flemings  created  in  the  people  an  intense  feeling 
of  hatred,  and  one  of  the  most  j^opular  provisions  of  the  reform 
carried  out  by  Henry  II  was  the  expulsion  of  these  plunderers. 
The  fact  that  each  of  these  three  sources  of  military  strength, 
the  feudal  array,  the  national  militiii,  and  the  merceuaiy  com- 
panies, was  available  on  both  sides  of  the  channel,  placed  a  veiy 
powerful  engine  of  warfare  in  the  king's  hands ;  and  we  shall 
see  as  we  proceed  that  among  the  very  first  steps  towards  a 
reorganisation  of  the  national  unity  were  measures  which  for- 
bade the  introduction  of  mercenaries  into  England,  a  growing 
reluctance,  culminating  in  a  positive  refusal,  on  the  part  of  the 
feudal  tenants  to  fight  the  king's  battles  abroad,  and  the  actual 
cessation  of  any  attempt  to  use  the  English  free  population  foi- 
foreign  warfare. 

134.  This  survey  of  the  history  of  the  Norman  sovereigns, 
whilst  it  furnishes  but  a  broken  outline  of  their  administrative 
system  in  general,  suggests  questions  which  it  is  by  no  means 
easy  to  answer.  How  far  was  the  machinery,  the  recorded 
facts  of  which  have  been  here  given,  the  national  system  of  the 
Normans  in  their  earlier  seats  1  how  far  was  it  a  mere  transla- 
tion of  English  institutions  into  Normnn  forms  ?  how  far  was  it 
the  result  of  a  combination  which  forced  both  elements  into  new 
developments  ?  What  was  purely  Norman,  what  was  purely 
English,  what  was  new  1  The  opinions  of  lawyers  and  historians 
have  widely  differed  on  this  })oint ;  and  the  differences  seem  in 
many  cases  traceable  rather  to  the  mental  constitution  than  to 
the  political  or  national  prepossessions  of  the  writers.  One 
authority  insists  on  the  immemorial  antiquity  of  every  insti- 
tution the  origin  of  which  cannot  be  fixed  by  date  ;  another 
refuses  to  recognise  the  possible  existence  of  a  custom  before  it 
appears  definitely  in  contemporary  records  :  this  writer  regards 
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the  common  features  of  two  systems  as  positive  proofs  that  the  Variety  of 

.         .  .  opinions, 

one  IS  derived  from  the  other  ;  that  refuses  to  receive  any  amount 

of  analogy  as  proof  of  historical  connexion.  The  result  has 
been  on  the  one  hand  to  treat  the  Norman  system  of  govern- 
ment as  an  entire  noveltj',  and  on  the  other  to  reduce  its 
influences  to  the  merest  and  most  superficial  shades  of  change. 
The  view  that  has  been  taken  in  the  earlier  chapters  of  this 
book  has  recognised  to  the  fullest  extent  the  permanence  of  the 
Anglo-Saxon  institutions,  and  under  each  head  of  the  present 
chapter  have  been  noted  the  features  of  the  Norman  reigns 
which  appeared  really  strange  to  the  older  rule.  In  the  policy  Ideiofthis 
of  the  Conqueror  we  have  traced  the  existence  of  an  idea  of 
combination,  of  dovetailing  or  welding  together  the  administra- 
tive framework  of  the  two  races.  In  taxation  the  Danegeld 
is  distinctly  English,  the  feudal  aid  is  as  distinctly  Norman  : 
William  maintained  both.  In  legal  procedure  the  hundred- 
moot  and  tlie  shire-moot  are  English,  the  custom  of  trial  by 
battle  is  Norman ;  in  military  organisation  the  fyrd  is  Anglo- 
Saxon,  the  knight-service  is  Norman  :  in  each  case  the  Con- 
queror introduced  the  one  without  abolishing  the  other.  This  Principle 
prmciple  was  dictated  in  the  nrst  mstance  by  the  necessity  nation, 
of  providing  institutions  for  two  distinct  nationalities,  and 
was  perpetuated  as  the  nationalities  coalesced,  because  it  fur- 
nished the  king  with  a  power  of  holding  the  balance  of  the 
kingdom  with  a  firm  purpose  of  strong  government.  Just  as 
the  nationalities  combined  to  produce  one  nation  strengtliened 
in  character  and  polity  by  the  union,  so  the  combination  of  the 
institutions  produced  a  new  gi-owth  in  which,  whilst  much  that 
is  old  can  be  detected,  there  is  much  else  that  could  not  have 
existed  l)ut  for  the  combination.  The  incrca.se  of  official  records 
in  the  reign  of  Henry  II  and  his  sons  enables  us  to  trace  this 
influence  more  accurately  as  we  advance.  But  there  are  some 
points  wliidi  demand  notice  at  our  present  stage  of  inquiry. 

We  have  considered  the  leading  principle  of  the  system  of 
the  Conquest  to  be  the  combination  of  the  strongest  part 
of  tlie  Norman  system  with  the  strongest  jjart  of  the  early 
English  Bysteni  ;  tlic  maintenance  of  the  local  and  provincial 
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machinery  of  the  latter  with  the  central  and  sovereign  autho- 
rity characteristic  of  the  former.  The  most  important  parts 
of  the  centralising  system  of  the  Norman  kings  are  the  Curia 
Regis  and  Exchequer ;  and  here  the  most  opposite  opinions 
have  been  put  forth  for  many  years  with  the  utmost  confidence. 
The  Curia  Regis  has  been  regarded  as  the  simple  reproduc- 
tion in  conquered  England  of  the  Curia  Ducis  of  Normandy  \ 
wliich  again  was  a  reproduction  of  the  court  of  the  Karoling 
kings  of  the  West  Franks  as  it  existed  under  Charles  the 
Simple  when  he  bestowed  Normandy  on  Rollo.  From  another 
point  of  view  it  is  represented  merely  as  the  English  court  of 
Edward  the  Confessor,  the  small  witenagemot  of  the  Anglo- 
Saxon  king.=5,  which  has  under  the  influence  of  feudal  ideas 
sustained  a  change  rather  nominal  than  constitutional,  and 
which  gradually  tends  to  devolve  upon  the  king  and  his  more 
immediate  household  the  central  administration  of  justice  in 
cases  calling  for  such  administration.  From  another  point  the 
whole  central  administration  is  viewed  as  the  operation  of  the 
personal  omnipotence  of  the  king  as  conqueror  and  supreme 
administrator  ^.  Each  of  these  theories  contains  a  great  truth  : 
the  Norman  kings  were  despotic  in  fact ;  their  highest  attempts 
at  organised  government  advance  in  tlie  direction  of  law  no 
further  than  that  stage  which  has  been  more  than  once  described 
as  the  stage  of  routine.  The  system  of  routine  by  which  they 
worked  was  primarily  the  system  on  which  they  had  governed 
Normandy ;  the  court  of  the  duke  was  reproduced  in  principle, 
as  it  was  in  the  persons  who  constituted  it,  in  the  court  of  the 
king.  The  English  administrative  system  was  also  so  far  ad- 
vanced under  Edward  the  Confessor  that  the  transformation  of 
the  ancient  witenagemot  into  the  great  court  and  council  was — 
after  the  great  cliange  of  actors  caused  by  the  substitution  of 
Norman  for  native  lords  and  prelates, — possible  without  any  still 
more  violent  innovation.  But  there  are  other  facts  to  be  con- 
sidered besides  theories  conceived  (i  priori.  We  possess  a  large 
Btock  of  Anglo-Saxon  records ;  laws  and  charters  wliich  shed  a 


'  Bruniier,  in  liia  Entstehung  der  Schwurgcriclit,  .and  also  in  Holtzcn- 
dorf's  Encyclo{)iidie.  '  Gueist,  Verwaltung.sr.  i.  228  sq. 
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^reat  deal  of  Lroken  liglit  on  every  department  of  the  life  of  our  Scantiness 
forefathers.    Tlie  constitutional  history  of  Normandy,  and  the  records, 
legal  history  of  the  whole  of  that  kingdom  of  which  Normandy 
was  a  nominal  province,  is,  during  the  century  and  a  half  that 
intei'venes  between  the  extinction  of  the  Karolingian  power 
and  the  reign  of  Lewis  VI,  illustrated  only  in  a  very  slight 
degree  by  fragments  of  legislation  and  scattered  charters.  The 
most  ancient  text-books  of  Norman  law  are  later  than  the  reign 
of  Henry  II,  both  in  composition  and  in  materials No  one 
at  the  present  day  would  contend  that  the  legal  reforms  of 
Henry  II  were  drawn  from  the  Grand  Coutumier  of  Normand}', 
any  more  than  that  they  were  the  result  of  the  lessons  of  liis 
great-uncle  King  David  of  Scotland.    Yet  it  would  be  almost  Difficulty  of 
as  rash  to  maintain  that  the  similarities  of  Norman  and  later  connllxionl)!" 
English  law  are  to  be  ascribed  solely  to  the  fact  that  both  were  jvaroirnpfar? 
developed  under  the  force  of  Henry  I  and  under  the  genius  of 
Henry  II.    If,  again,  we  ascribe  to  Norman  sources  all  that  is 
Karolingian  in  the  measures  of  the  Norman  and  Angevin  kings, 
we  are  underrating  the  probable   and   almost  demonstrable 
influence  which  the  association  of  the  West-Saxon  dynasty  with 
the  Karoling,  Saxon,  and  Franconian  courts  must  have  pro- 
duced on  native  custom.     Under  the  circumstances  it  might 
seem  almost  the  safest  plan  to  abstain  from  attempting  a  con- 
clusion.   But  this  is  scarcely  possible. 

The  regular  action  of  the  central  power  of  the  kingdom 

'  Brunner,  in  an  Excursus  contained  in  liis  work.  Das  Anglonr>rman- 
nische  Krbfolgesy.-itetn,  gives  a  careful  account  of  the  existing  oriijincs  of 
Norman  law.  These  are  to  be  found  in  two  bookw  :  (l)  Statuta  et  onsue- 
tudincs  Norinanniae,  printed  in  French  hy  Marnier  in  his  fitablissenients 
et  (lofltumes,  Assises  et  Arrets  de  I'Kxchiiiuier  de  Nonnandie  (Paris, 
1839)  ;  and  in  Latin  by  Warnkiinig  in  the  Staats-  und  Kecht8-(iescliichte, 
vol.  ii.  This  compilation,  as  l^ruiiner  shows,  contains  two  works,  (a)  a 
Tractatns  de  brevil)us  et  reoognitionihiis,  <lrawn  up  soon  after  1218;  and 
(^)  a  Tri'S  ancienne  contutne  de  Nonnandie,  whicli  belongs  to  the  j<istiriar- 
sliip  of  William  Fitz  llal|)h,  about- 1 190-1  200.  (2)  The  second  book  is 
the  (irand  Coutumier  of  Norinaudy.  the  older  form  of  whicli  appears  to  be 
the  Latin  Somma  de  li  gibus  consuetndiiium  Norinanniae,  which  is  (omul 
in  .1.  1'.  de  Ltidew'g's  lleiiquiae  Manuscriptorum,  vol.  vii.  pji.  149-418. 
The  date  of  this  work,  which  lirunner  shows  to  be  an  original  composition, 
and  not  founiled  on  the  preceding,  as  Warnkonig  anil  Marnier  supposed, 
falls  betwec'n  1270  an<l  I  275.  Hrunii'-r's  arguments  on  the  Lujucst  by  .Jury 
are  taken  from  cliarters  of  much  earlier  <late. 
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Growth  of    becomes  known  to  us,  as  we  have  seen,  first  in  the  proceedings 

the  Exche-  .  7 

quer  in^      of  the  Exchequer.    The  English  Exchequer  appears  first  early 

and  in  in  the  reisTu  of  Henry  I :  the  Norman  Exchequer  appeal's  fii'st 
Normandy.        ,  .  ....         ^         ^  , 

under  Henry  11.    There  is  nothing  in  the  name  to  determine 

whether  it  was  originally  given  to  the  court  in  England  or  in 
Normandy.  The  method  of  accounting  in  the  English  Ex- 
chequer is  based  on  the  English  coinage,  that  of  the  Norman 
on  the  French  :  both  England  and  Normandy  must  have  had 
fiscal  audits  long  before  the  Conquest ;  the  systems  of  account, 
almost  all  the  processes  of  the  two  courts,  are  different.  Yet  the 
results  have  necessarily  a  resemblance ;  the  officers  of  the  one 
were  occasionally  trained  in  the  work  of  the  other,  and  when 
reforms  were  needed  in  the  one,  a  change  of  administrators  was 
easy;  the  Treasury  of  Caen  could  lend  an  abbot  to  the  Ex- 
chequer of  Westminster,  or  the  Exchequer  of  Westminster 

The  two  could  lend  a  baron  to  revise  the  accounts  of  Caen.  The  same 
Exchequers       .  . 

grow  side  exigencies,  so  long  as  the  rulers  of  England  and  Normandv 
by  side.  u  o  o  j 

were  the  same,  would  be  met  by  much  the  same  measures. 

There  is  no  evidence  but  that  of  tradition  for  derivins  the 
English  Exchequer  from  Normandy :  there  is  far  more  ante- 
cedent probability  that  whatever  the  Noi-man  Excliequer  has 
in  common  with  the  English  was  derived  from  the  latter.  Yet 
the  English  Exchequer  was  organised  by  Norman  ministers  : 
the  Domesday  Survey  was  carried  out  by  Normans  :  Ranulf 
Flambard  and  Roger  of  Salisbury  were  both  natives  of  the 
neighbourhood  of  Caen.  If  there  is  no  Norman  roll  of  the 
reign  of  Henry  I,  there  is  but  one  English  roll :  in  the  latter 
case  all  but  one  have  perished,  so  that  no  one  can  safely  main- 
tain that  in  the  foimer  case  none  ever  existed.  Yet  at  the 
time  at  which  the  English  fiscal  system  was  developed,  during 
the  reign  of  William  Rufus  and  in  the  early  years  of  Henry  I, 
the  two  countries  were  not  under  the  same  ruler, 
co'ncruskin  ''"''^  conclusion  seems  to  depend  on  a  balance  of  probabilities : 
it  is  most  probable  that  in  both  countries  there  was  a  fiscal 
court  or  audit,  that  the  two  were  developed  and  more  fully 
organised  under  the  same  superintendence,  and  each  may  have 
borrowed  from  the  other :  but  there  is  no  historical  proof,  and 
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no  historical  necessity  to  assume  that  the  one  was  an  offshoot  ^f*™^  of 

_  Exchequei 
or  a  transplantation  of  the  other.    The  importance  of  the  name 

is  only  secondary ;  it  matters  little  whether  the  chequered 
cloth  were  first  used  at  Westminster  or  at  Caen.  It  appears 
only  in  those  countries  which  ai"e  connected  with  Xomiandy 
after  the  Conquest  and  with  the  Norman  kings  of  England, 
so  that  from  this  point  of  view  the  English  origin  seems  most 
probable.  The  existence  of  a  Sicilian  Exchequer  is  accounted 
for  on  one  h}'pothesis  as  well  as  on  the  other  ;  but  the  ad- 
ministration of  the  Wiscards,  so  far  as  it  was  Norman  at  all, 
was  modelled  on  the  Norman  administration  of  England,  and 
was  carried  out  in  some  measure  by  ministers  of  English  birth'. 

The  history  of  the  Curia  Regis,  in  its  judicial  aspect,  is,  as 
we  have  seen,  even  more  complicated.  The  Anglo-Saxon  kings  jJjf^P"™ 
heard  causes  in  person  :  the  judgment  of  the  king  was  the  last 
resort  of  the  litigant  who  had  failed  to  obtain  justice  in  the 
hundred  and  the  shire.  He  had  also  a  court  in  whidi  the 
disputes  of  his  immediate  dependents  were  settled,  the  '  thening- 
nianna-gemot,'  the  existence  of  which  is  proved,  but  no  more 
than  its  existence^.  The  Norman  duke  had  his  feudal  court  of 
vassals  like  every  other  feudal  lord,  and  a  tribunal  of  supreme 
judicature  which  may  or  may  not  have  been  personally  identical 
with  the  court  of  vassals.  The  royal  judicature  in  England  was 
in  the  reigns  of  the  Conqueror  and  William  Rufus  exercised 
either  by  the  king  or  justiciar  in  person  on  the  great  festivals, 
or  by  special  commission  in  the  shire-moot.  The  question  then 
is  this,  Was  the  Curia  Regis  as  developed  under  Henry  I  the 
Curia  Ducis  of  Normandy  1  ur  was  it  the  king  himself  acting 
as  judge  with  the  council  of  his  witan  or  a  portion  of  them  1 
<)r  was  it  not  rather  a  tribunal  in  a  stage  of  giowth,  s])ringing 
from  a  combination  of  the  two  older  systems,  and  tending  to 
l)ccome  scmicthing  very  different  from  cither? 

The  report  of  the  court  held  on  Bishop  Williuni  of  S.  Carilcpli, 
after  the  rebellion  of  io88\  supplies  us  witli  convincing  proof 

'  See  aliove,  p.  350,  note  2.  '  Ibid  p.  i  S6,  note  ,v 

'  '  I)e  injusta  vcxjitione  Willelnii  epUcopi  primi ' :  printed  firHt  liy  Hedfonl 

ill  an  appendix  to  his  edition  of  Simeon  of  Durham,  pp.  343  375  ;  and 

afterwards  in  the  MonaHticon,  vol.  i.  i)p. 
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Trial  of  the  that  the  last  IS  the  true  account  of  the  matter.    The  bishop 

liishop  of  .  1     1      1  •     I  1     1      ■     1  1  • 

Duriiam  in  had  acted  traitorously,  and  the  king  s  oflicers  had  seized  his 

Rtgis.  estates ;  he  demanded  restitution ;  the  king  insisted  that  he 
should  purge  himself  of  his  treason.  The  bishop  pleaded  his 
right  to  be  tried  as  a  bishop,  but  offered  to  defend  himself 
from  the  charge  of  having  broken  his  oath  of  fealty.  The 
parties  met  at  Salisbury,  where  all  the  bishops,  earls,  barons, 
and  royal  officers  assembled.  Lanfranc  refused  to  listen  to  the 
bishop's  plea,  and  he  was  appealed  of  treason  by  Hugh  de 
Beaumont  on  the  king's  part.  After  much  deliberation,  every 
stage  of  which  is  recorded,  the  bishop  still  insisting  on  his 
right^,  Lanfranc  declares  that  he  must  first  answer  the  king's 
demand :  '  We  are  not  judging  you  in  the  matter  of  your 
bishopric  but  of  your  fee,  and  so  we  judged  the  bishop  of 
Bayeux  before  the  king's  father  concerning  his  fee ;  nor  did 
the  king  in  that  plea  call  him  bishop,  but  brother  and  earP.' 
The  bishop  struggles  against  this  and  appeals  to  Rome.  The 
court  then  deliberates  on  the  sentence,  which  is  finally  pro- 
nounced by  Hugh  de  Beaumont,  in  the  name  of  the  king's  court 
and  the  barons^:  as  the  bishop  will  not  answer  the  charge 
brought  against  him,  he  forfeits  his  fee.  The  record  is  drawn 
up  by  a  friend  of  the  bishop,  and  is  very  long ;  but  these  details 
are  sufficient  to  prove  that  the  court  in  which  the  trial  was  held 
was  the  witenagemot  acting  as  a  feudal  court  of  peers. 

Develop-  The  Curia  Regis  of  Henry  I  was  a  regulated  and  modified 
mentofthe  . 

Curia  Kegis  form  of  that  of  William  Rufus,  as  that  of  Henry  II  was  an 

under 

Henry  I.     organised  development  of  that  of  Henry  I.    The  trial  of  Heni-y 

'  At  one  point  the  hishop  of  Durliam  is  sent  out  of  court  whil.st  the 
barons  deliberate  whether  lie  should  be  restored  to  his  possi  ssions  or 
acquit  himself  to  the  king  first.  The  archbishop  of  York  states  the  result 
of  the  consultation  :  '  Domine  episcope,  dominus  noster  archiepiscopus  et 
regis  Curia  vobis  judicat  quod  rectitudinem  regi  facere  debeatis  antequani 
de  vestro  feodo  revestiat.'    Bedford,  p.  359. 

*  'Nos  non  de  episcopio,  sod  dc  tuo  te  feodo  judicamus,  et  hoc  modo 
judicavimus  liajocensoni  episcoi)Uin  ante  patreni  hujus  roiris  de  feodo  suo ; 
iiec  rex  vocabat  euiu  episcopuni  in  placito  illo,  sed  fraUoni  et  coniiteni." 
p.  361. 

'  'Domine  episcope,  regis  curia  et  barones  isti  vobis  pro  justo  judicant, 
quando  sibi  vos  respondere  non  vultis  de  hiis  de  quibus  vos  per  me  ap- 
pellavit,  sed  de  jdacito  suo  invitatis  euiu  Komani,  qiiod  vos  feodum  vestruni 
inde  forisraeitis.'  The  bislioi)  demurs  :  llugli  answers,  '  Ego  et  compares 
niei  parati  Bunnis  judicium  nostrum  in  hac  curia  confirmare.'  p.  362. 
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of  Essex  early  in  the  reign  of  Henry  II,  and  that  of  Robert 
of  Belesme  in  the  reign  of  Henry  I,  are  h'nks  in  a  series  which 
proves  the  fundamental  identity  of  the  earliest  and  latest  forms. 

But  although  we  may  asseii  an  English  element  in  the  Curia  The  process 

T.     •  ,     ^  •,      ,  .  1     -     ,     -KT  ...    Of  the  Curia 

Regis,  and  confidently  deny  its  exclusively  JSorman  origin,  it  Regis  was 

11'  1      !■   1  c  c  ^  foreign: 

must  be  granted  that  very  much  of  the  new  forms  ot  process  was  especially 

"  .  the  svstciu 

foreign.    Whether  Lanfranc  brought  it  from  Pavia,  or  ^Yil!ianl  of  \vrits. 

inherited  it  from  the  Norman  dukes,  we  can  scarcely  on  existing 
evidence  decide.  Lanfranc  had  been  an  eminent  lawyer^  before 
be  became  a  monk,  and  his  Norman  home  at  Caen  was  the 
central  seat  of  the  ducal  administration.  However  they  were 
introduced,  the  gi'eat  development  of  the  system  of  writs,  and 
especially  the  custom  of  inquest  by  sworn  recognitors,  are 
features  of  Norman  jurisprudence  which  must  be  traced  ulti- 
mately to  Karolingian  usage.  The  provincial  visitations  of  the 
royal  judges,  which  under  Henry  II  grow  into  a  regular  system 
of  judicial  evTes,  are  less  certainly  Norman.    They  may  be  of  itinerant 

.  ^        •/  judicature 

Karolingian  origin  as  an  expedient  of  government ;  but  the  of  Frank 

historical  connexion  between  the  judges  of  Henry  I  and  those 
of  Charles  the  Great  may  be  traced  perhaps  with  as  much  pro- 
bability on  English  as  on  Norman  ground'-^.    If  the  Capitularies  itinerant 
of  Charles  the  Bald  include  the  territory  which  was  afterwards  mKier*""^ 
Normandy  in  the  plan  for  the  operation  of  the  imperial  missi,^^^'^' 

'  'Nam,  ut  fertur,  pater  ejus  de  ordine illorum  qui  jura  et  leges  civitatis 
asservabaut  fuit.'  Vita  Latifranoi,  c.  i.  '  Saeculai-iuni  legum  peritiam  ad 
patriae  suae  niorein  intentione  laica  fervid  us  edidicit.  Adolescentuliis 
orator  veteranos  adversantos  in  actionibus  cau^anim  frequenter  praeci- 
pitavit,  torrunte  facundia  apposite  diceiido  sunes  supuravit.  In  ipsa  aetate 
sententias  promtre  statuit  quas  gratanter  jurisperiti,  aut  judices  aut 
praetores  ciWtatis,  acceptabant.'  Ord.  Vit.  iv.  c.  6. 

*  Lappenherg,  ed.  Thorpe,  iii.  p.  4.  Tlie  argument  of  Brunner  (Schwur- 
gericht,  pp.  15?  sq.)  for  tlic  priority  of  the  itinerant  justices  of  Normandy 
to  those  of  Kngland  will  scarcely  be  regarded  as  convincing.  The  reference 
to  tlie  '  Ancient  Custom  of  N'orni.-indy,'  whicii  lielongs  to  the  la-it  decade 
of  the  twelfth  century,  for  proof  that  once  or  twice  a  year  thrrt,'  or  four 
sworn  barons  or  knights  held  assizes  in  each  Norman  viscounty  at  a 
perio<l  earlier  than  the  judicial  reforms  of  Henry  11,  is  unsati.ifactory  in 
the  extreme  ;  and  the  documi  ntary  examjjles  are  of  still  lati  r  date.  Tliere 
is  the  strongest  prol)ai)ility  that  Henry  J  I  was  as  great  a  legal  innovator 
in  Normaucly  .as  he  was  in  England.  Brunner's  use  of  tliis  argument 
does  not  however  in  the  lea.st  derogate  from  the  convincing  authority 
of  the  m.ain  arg\iinent  of  his  book,  which  |)n)ves  the  descent  of  the  Norman 
and  English  Impiest  by  .Jury  from  tlie  Karolingian  Inqiiiaitio. 
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there  is  sufficient  evidence  that  a  measure  of  the  same  sort  was 
taken  in  England  as  earlj^  as  the  days  of  Alfi'ed.  But  in  this 
point  as  well  as  in  the  others  it  seems  far  more  natural  to  sup- 
pose that  similar  cii-cumstances  suggested  similar  institutions, 
than  that  the  latter  were  historically  connected.  The  judicial 
visitations  of  the  judges  of  Henry  I  were  really  rather  circuits 
of  the  royal  officers  than  special  commissions.    The  special 

and  under    commissions  of  the  Norman  period,  such  as  was  the  tribunal 

the  Norman 

kings.  at  Peiinenden,  already  more  than  once  referred  to,  were,  as  we 
have  seen,  attempts  to  combine  the  inquisitorial  process  of  the 
Norman  Curia  with  the  local  machinery  of  the  Anglo-Saxon 
shire. 

Newnomen-  Much  of  the  nomenclature  of  the  Norman  system  is  of  course 
clature  of  .  ... 

the . Norman  French  ;  and  the  influence  of  the  nomenclature  in  modifying 

a  conciusivc  the  character  of  the  offices  and  processes  which  it  denotes  must 
of  Norman    always  be  allowed  for.    The  terms  justiciar,  account,  feofPment, 
nnioMi  ion.  jjjjjgj.gg,jjgjj^^  forfeiture,  tallage,  homage,  chattels,  assize,  seisin, 
summons,  and  innumerable  others  are  derived  from  the  Norman 
usage  of  Latin  as  the  language  of  records  ;  and  the  Latin  of  the 
Norman  charters  is  not  the  Latin  of  the  Anglo-Saxon  charters'. 
The  story  that  William  the  CoiKjueror  forbade  the  use  of  the 
native  tongue  in  the  courts  of  law,  notwithstanding  the  high 
authority  of  the  fourteenth-century  schoolman  on  which  it  rests, 
is  no  doubt  a  fabrication'^;  the  popular  courts  transacted  their 
The  Ian       busiiiess  in  English,  and  the  kings  issued  their  charters  in 
u-^afpro-     pjuglish  as  well  as  Latin,    llichard  I  is  the  first  king  of  whom 
feet  m^s.  luiglish  document  is  preserved^,  and  ou'*  first  French  record 

'  Madox,  Hist  Excli.  p.  127. 

^  '  Narrant  histori;ie  qnoil  cum  Willelniiis  dux  Norniannonini  regnnm 
Angliae  con(iuiKivisset,  delibenivit  quoinoJo  linguain  Saxonicain  posset 
dcstruere,  ct  Angliani  et  Nonnanriiain  in  idioniate  concordare  ;  et  ideo 
ordinavit  quoil  nullns  in  curia  regis  jdacitaret  nisi  in  Gallico,  et  itormn 
quod  puer  (luilibet  ponendus  ad  lilteras  addlccret  Gallicani  ct  per  (lallicain 
l,atin:nn.  quai:  duo  usqui!  liudie  ol  sei  vaiitnr ; '  lloberl  Ilolkot  (ob.  1,^41;), 
in  bis  loeturcs  on  tlie  l!{)(ik  of  Wisdom,  Ic^ct.  xi.  ;  cited  by  Scldci\  in  liis  notes 
on  Fortescue.  See  too  Fortescue,  de  Laudibus,  &c.,  oh,  48.  Tlie  authority 
of  tbe  pseudo  lngulf  is  worthless. 

Tiie  Fiiglisb  grants  of  Ste])hen  and  Henry  II  to  Canterbury  are  still 
preserved.  See  Mon.  Angl.  i.  in;  MS.  Landieth  121 2;  llickcs,  The- 
saurus, ])raef.  p.  xvi.  The  first  French  Record  is  a  charter  of  1215  of 
Steplien  Langlon,  preserved  on  the  Charter  Rolls,  p.  209. 
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belongs  to  the  reign  of  John.  But  by  far  the  great  majority  of 
the  writs  and  other  legal  records  must  have  been  kept  in  Latin, 
as  those  of  tlie  Exchequer  certainly  were.  The  question  then, 
so  far  as  it  is  of  significance  at  all,  concerns  the  thing  rather 
than  the  name :  it  will  be  found  on  careful  examination  that 
very  many  of  the  Norman-Latin  names  are  merely  translations 
of  the  Anglo-Saxon,  not  into  the  corresponding  dialectic  forms, 
but  into  the  forms  which  represented  the  ideas  which  to  the 
Norman  mind  they  most  nearly  resembled.    The  Norman  trans-  Norman 

_  _     _  translation 

lated  the  word  shire,  not  by  sectio  or  even  provincia,  but  by  of  English 

coraltatus ;  the  word  scir-gerefa,  not  by  praepositus  provinciae, 

but  by  vicecomes ;  the  gemot  is  far  more  frequently  the  curia 

than  the  conventus;  the  misericordia  and  amei'cement  have 

their  exact  correlatives  in  the  Anglo-Saxon  laws.    Tlie  proper  Novelties 

feudal  terminology  stands  on  a  different  footing  :  the  oath  of  terminology. 

fealty  in  Norman  law  was  different  in  matter  and  form  from 

the  Anglo-Saxon  hyld-ath ;  the  heriot  was  not  the  relief ;  the 

tallage  rested  on  a  different  principle  from  the  Danegeld ;  yet, 

under  the  combining  process  that  was  necessary  to  the  Norman 

king,  the  one  might  be  prudently  taken  to  represent  the  other, 

the  obligation  and  the  burden  being  much  the  same  under  either 

name.    The  analojiry  of  the  changes  introduced  by  S.  Ohmund  Analopyof 

°  ritual  with 

into  the  liturgy  of  the  Church  may  suffice  to  show  how  greatly^  law. 

under  the  circumstances  of  the  Conquest,  such  innovations  are 

magnified  in  the  popular  estimation  :  the  mere  revision  of  the 

service-books  is  represented  as  the  introduction  of  a  new  rite  ; 

tiie  institution  of  a  new  cantus  provokes  a  monastic  revolution. 

Tiie  fact,  however,  that  the  Norman  influences  introduced  at  the 

Conquest  are  so  liable  to  be  exaggcrat(!(l  if  they  are  judged  on  a 

superficial  view,  must  not  lead  us  to  underrate  tiicm.    They  Transitional 
,  •  1  I  -1  character  of 

were  strong  and  penetrating  ratlier  than  ostentatiously  pro-  the  period. 

ininent.    Tlie  careful  study  of  the  institutions  of  this  period 

reveals  tiie  fact  thai  not  only  in  Phiglaiid  liiit  in  Normandy  it 

was  a  season  of  grovvtli  and  transition  ;   and  it  is  far  more 

consonant  with  hi.storical  j)iobability  to  suppose  that  the  de- 

velojim'  nt  of  t  wo  states  so  closely  connected  proceeded,  if  not 

by  the  same,  still  by  equal  steps,  than  tiiat  tlu;  one  borrowed  its 
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whole  polity  from  the  other :  for  that  England  in  the  twelfth 

century  continued  to  borrow  from  Normandy  the  system  of  the 

tenth,  whilst  Normandy  remained  stationary,  neither  developing 

her  own  nor  imitating  her  neighbour's  growth,  seems  altogether 

inconceivable.     The  absence  of  records  throws  us  back  upon 

hypotliesis,  but  no  sound  criticism  will  allow  us  to  see  in  the 

Norman  Coutumier  of  the  thirteenth  century  the  model  of  the 

legal  measures  taken  in  England  by  the  Conqueror  and  his  sons. 

Comparison      The  conclusion  that  is  suffsested  by  the  survey  of  the  admi- 

of  coiistitii-      .         .  .  o»  J  J 

tionai  witli   nistrative  machinery  of  the  period  corresponds  almost  exactly 

history.       with  that  which  is  drawn  from  the  political  history.    The  royal 

policy  is  a  policy  of  combination,  whereby  the  strongest  and 

safest  elements  in  two  nations  were  so  united  as  to  support  one 

sovereign  and  irresponsible  lord  ;  the  alliance  between  the  king 

and  the  English  is  reflected  in  the  measures  taken  to  strengthen 

the  Curia  Regis  and  to  protect  the  popular  courts.   It  is  the  first 

stage  in  the  process  of  amalgamation ;  a  process  which  Henry  I 

probably  never  contemjjlated  as  possible,  but  which  Stephen's 

reign  with  all  its  troubles  helped  to  begin,  and  which  that  of 

Hemy  II  made  practically  safe.    The  age  of  routine  dependent 

on  the  will  of  a  desjiot  passes  by  almost  perceptible  stages  into 

the  age  of  law  secured  by  the  organisation  of  a  people  which  has 

begun  at  least  to  realise  its  unity  and  identity. 


CHAPTER  XII. 


HENEY  II  AND  HIS  SONS. 

135.  General  features  of  the  period. — 136.  Henry  II,  his  character  and 
training. — 137.  His  accession  and  first  measures. — 138.  The  years 
1 1 58-1 163. — 139.  The  contest  with  Becket. — 140.  Constitutions  of 
Clarendon. — 141.  The  Assize  of  Clarendon. — 142.  The  year  11 70. 
— 143.  The  years  1171-1173. — 144.  The  rebellion  of  1173-4. — 145. 
Reforms  after  the  rebellion. — 146.  Latter  years  of  Henry  II. — 147. 
Summary  of  the  reign. — 148.  Richard  I. — 149.  William  Longchainp. 
— 150.  Administration  of  Walter  of  Coutances  and  Hubei-t  Walter. 
— 151.  Accession  of  Jolin. — 152.  Lo.ss  of  Normandy. — 153.  QuaiTel 
with  the  Church. — 154.  Quan-el  with  the  barons. — 155.  The  Great 
Charter. 

135.  The  sixty  yeans  tliat  followed  tlie  death  of  Stephen  Genoml 
comprise  a  period  of  English  history  which  has  a  special  ini-  tiie  roiKus 
portance.     It  is  a  period  of  constant  growth,  although  the  Richard"! 
growth  is  far  from  being  regular  or  uniform.    The  chain  of"""' 
events  that  connects  the  peace  of  Wallingford  and  the  charter 
of  Ilunnymedc  is  traceable  link  by  link.    The  nation  which  at 
the  beginning  of  the  period  is  scarcely  conscious  of  its  unity,  is 
able,  at  the  end  of  it,  to  state  its  claims  to  civil  liberty  and  self- 
government  as  a  coherent  organised  society.     Norman  and 
EnglisJnnan  are  now  one,  with  a  far  more  real  identity  than  was 
produced  by  joint  ownership  of  the  land  or  joint  subjection  to 
one  sovereign.    England  has  been  enabled,  by  the  fortunate 
incapacity  of  John,  to  cut  herself  free  from  Normandy  ;  anil  the 
division  of  interest  between  the  two  races  has  ceased.  The 
royal  power  has  curbed  tlx;  feudal  H]>irit  and  reduced  tlie  .system 
to  its  j)ropcr  insignificance.    The  royal  power  having  reached 
its  clima.x,  has  forced  on  the   people  trained  under  it  the 
knowledge  that  it  in  its  turn  niui^t  bo  curbed,  and  tliat  they 
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have  the  strength  to  curb  it.  The  church,  the  baronage,  and 
the  people  have  found  by  different  ways  their  true  and  common 
interest.  This  has  not  been  done  without  struggles  that  have 
seemed  at  certain  times  to  be  internecine.  The  people,  the 
baronage,  and  the  church  have  been  severally  crushed,  reformed, 
revived,  and  reorganised.  More  than  once  the  balance  of  forces 
has  been  readjusted.  The  crown  has  humbled  the  baronage  with 
the  help  of  the  people,  and  the  church  with  the  help  of  the 
baronage.  Each  in  turn  has  been  made  to  strengthen  the  royal 
power,  and  has  been  taught  in  the  process  to  know  its  own 
strength.  By  law  the  people  have  been  raised  from  the  dust, 
the  baronage  forced  to  obedience,  the  clergy  deprived  of  the 
immunities  that  were  destroying  their  national  character  and 
counteracting  their  spiritual  work.  The  three  estates,  trained 
in  and  by  royal  law,  have  learned  how  law  can  be  applied  to  the 
very  power  that  forced  the  lesson  upon  them.  What  the  king 
has  reformed  and  reorganised  in  order  to  gain  a  firm  and  real 
basis  for  his  own  power,  has  discovered  its  own  strength  and 
the  strengtli  of  law,  and  has  determined  to  give  its  service  and 
sacrifices  no  longer  without  conditions.  The  history  is  to  be 
worked  out  in  some  detail. 

Henry  II  is  the  first  of  the  three  great  kings  who  have  left 
on  the  constitution  indelible  marks  of  their  own  individuality. 
What  he  reorganised  Edward  I  defined  and  completed.  The 
Tudor  policy,  which  is  impersonated  in  Henry  VIII,  tested  to 
the  utmost  the  soundness  of  the  fabric  :  the  constitution  stood 
the  shock,  and  the  Stewarts  paid  the  cost  of  the  experiment. 
Each  of  the  three  sovereigns  had  a  strong  idiosyncrasy,  and 
in  each  case  the  state  of  things  on  which  lie  acted  was  such 
as  to  make  the  impression  of  personal  character  distinct  and 
permanent. 

136.  Henry  II  at  his  accession  found  the  kingdom  in  a  state 
of  dissolution  :  his  only  advantage  was  the  absolute  exhaustion 
of  all  the  forces  which  had  produced  that  dissolution.  The  task 
before  him  was  one  which  might  have  appalled  an  experienced 
legislator,  and  Henry  was  little  more  than  twenty-one  years  old. 
He  did  not  succeed  to  the  inheritance  of  a  band  of  veteran 
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counsellors ;  the  men  with  whom  he  had  to  work  wei'e  the 

survivors  of  the  race  that  had  caused  the  anarchy.    He  was  ^'^^cha- 

racier  in  its 

a  young  man,  of   keen  bright  intellect,   patient,    laborious,  earlier, 
methodical ;  ambitious  within  certain  well-defined  limits,  tena- 
cious of  power,  ingenious  even  to  minuteness  in  expedients, 
])rompt  and  energetic  in  execution  ;  at  once  unscrupulous  and 

cautious.     These  characteristics  mark  also  the  later  stages  ofa"'l'"tcr 

°  develop- 

liis  career,  even  when,  disappointed  of  his  dearest  hopes  and  "leiit. 

mortified  in  his  tenderest  affections,  he  gave  way  to  violent 

passion  and  degrading  licence ;  for  his  private  vices  made  no 

mark  on  his  public  career,  and  he  continued  to  the  last  a  most 

industrious,  active,  and  business-like  king.  There  was  nothing  in 

him  of  the  hero,  and  of  the  patriot  scarcely  more  than  an  almost 

inf'tinctive  knowledge  of  the  needs  of  his  people,  a  knowledge 

which  can  hardly  ever  be  said  to  be  the  result  of  sympathy. 

Thus  much  all  the  historians  who  have  described  him  join  in 

allowing  ;  although  they  form  very  different  estimates  of  his 

merit  as  a  ruler,  and  of  the  objects  of  his  policy.    These  objects  nis  political 

aims. 

seem  to  have  been  mainly  the  consolidation  of  his  power,  in 
England  the  strengthening  and  equalising  of  the  royal  adminis- 
tration, on  the  Continent  the  retention  and  thorough  union  of  the 
numerous  and  variously  constituted  provinces  which  by  marriage 
or  inheritance  had  come  into  his  hands.  The  English  nation 
may  gratefully  recognise  his  merit  as  a  ruler  in  the  vastness  of 
the  benefits  that  resulted  from  the  labours  even  of  a  selfi.sh  life. 

Henry  II  was  born  at  Le  Mans  on  tlie  5th  of  March,  1 133 ' ,  He  was  bom 
when  his  grandfather  was  despairing  of  an  heir.  When  quite 
an  infant,  he  received  the  fealty  and  homage  of  the  barons  as 
their  future  king.  He  was  the  child  of  jiarcnts  singularly  ill-  His  imrcnts. 
matched  :  his  father  was  of  the  weak,  unprincipled,  and  impulsive 
tyjie  into  which  the  strong  and  astute  nature  of  the  Angevin 
house  sunk  in  its  lowest  development ;  his  mother  a  Norman  lady 
who  had  ail  the  strong  characteristics  of  her  race,  and  had  too 
early  exchanged  the  religious  training  which  would  Iiavc  curbed 
them  for  the  position  of  the  spoiled  child-wife  of  the  cold- 

'  Cliron.  AiidcfravetiMe,  in  Labbc's  Bibliotheca  ManuHcriptoruin,  i.  277'; 
OrdiriciiH  VitaliH,  lib.  x.  c.  I.     R.  <lc  Monte,  A.U.  Il.i3. 
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The  blooded  despotic  emperor.    As  empress  she  had  enioyed  the 

tiiij>ress  '  ^  _        *  •' 

Matilda.      power  and  spleudour  of  her  position  too  heartily  to  endure  the 

rule  of  a  husband  so  personally  insignificant  as  Geoffrey  of 

Anjou,  or  to  submit  to  the  restraints  of  a  policy  which  would 

have  been  desperate  but  for  the  craft  and  energy  of  Robert 

of  Gloucester.    Yet  in  spite  of  her  imperious  behaviour  and 

her  want  of  self-control,  Matilda  was  a  woman  of  considerable 

ability  ;  in  her  old  age  she  was  a  safe  and  sagacious  counsellor  ; 

and  some  part  at  least  of  her  sou's  education  umst  be  put 

Henry        to  her  credit.    Henry  was  brought  to  England  when  he  was 

Eiigiaiiii  in  eight  years  old  to  be  trained  in  arms ' ;  at  the  age  of  sixteen  he 

comes  duke  was  knighted  by  his  great-uncle  David  of  Scotland  - ;  in  1 1 5 1  he 

king  in  ""54.  received  the  duchy  of  Normandy,  and  soon  after  succeeded  his 

father  in  the  county  of  Anjou ;   the  next  year  he  married 

Eleanor,  and  added  Polctou  and  Guienne  to  his  dominions  ;  at 

the  age  of  twenty  he  undertook  the  recovery  of  England,  bx'ought 

Stephen,  partly  by  Avar  and  partly  by  negotiatiou,  to  terms  which 

insured  his  own  succession,  and  in  less  than  a  year  after  the 

pacification  succeeded  to  the  English  throne. 

He  could  An  education  so  disturbed  and  so  curtailed  can  hardly  have 
not  have  ...  ,  .  i  tt  i 

had  much  Contained  much  le^al  or  constitutional  teaching,  and  Henry  s 
le^-al  eiluca-  °  i    1  , 

lion  beiore  own  peculiar  genius  for  such  lore  could  scarcely  have  been  as  yet 

sion.  developed;  but  by  the  urgency  with  which  he  forced  Stejihen  to 

take  in  hand  the  necessary  reforms,  he  showed  at  least  a  con- 
sciousness of  the  importance  of  the  task,  even  if  we  may  not 
venture  to  ascribe  to  him  an  actual  share  in  the  draught  of  the 
scheme  of  reform.  That  Henry  acquired  at  the  Scottish  court  any 
real  acquaintance  with  the  principles  or  forms  of  legal  know- 
ledge, that  in  his  titular  office  of  seneschal  of  France  ^  he  really 
discharged  any  duties  of  a  judicial  character,  or  that  lie  acted  as 
justiciar  in  England  during  the  latter  years  of  Stephen,  are 
theories  alike  improbable,  and  indeed  opposed  to  historical  evi- 
dence.   The  court  of  King  David  might  have  furnished  training 

'  \V.  Mahnesb.  Hist.  Nov.  iii.  §  70. 
'  Hun.  Hunt.  fol.  226. 

'  The  count  of  Anjou  was  hei  eclitary  sone.sclial  of  France ;  R.  de  Monte, 
A  D.  I  177  ;  but  the  ofiicc  was  ahno.st  always  cxocutoil  by  a  deputy.  Giral- 
dus  Canibiunbis  mentions  GeoHruy  as  seneschal,  de  Inst.  I'rluc.  lib.  iii.  c.  28. 
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for  either  a  warrior  or  a  monk,  but  not  for  a  lawyer  or  a  con- 
stitutional king  ;  in  France  Heniy  had  scarcely  spent  more  time 
than  can  be  accounted  for  by  the  business  of  his  succession  and 
marriage  ;  and  in  England  he  had  remained  only  a  few  weeks 
after  the  pacification.  He  had  in  his  wife  and  mother  two  Henry's 
counsellors  of  ability  and  experience,  but  his  own  genius  for  counsellors, 
government  must  have  been  innate ;  and  next  to  his  genius  the 
most  important  element  in  the  creation  of  his  characteristic 
policy  must  be  looked  for  in  his  choice  of  advisers.  Of  these 
the  first  must  have  been  Earl  Kanulf  of  Chester,  with  whom  as 
duke  of  Normandy  he  had  made  a  close  alliance  in  1152,  but 
who  died  before  his  accession ;  the  earl  of  Leicester,  Robert  de 
Beaumont,  Archbishop  Theobald  who  had  been  firmly  attached 
to  the  interests  of  the  empress  throughout  the  later  years  of 
the  struggle ;  Bishop  Henry  of  Winchester ;  Nigel  of  Ely 
who  represented  the  family  and  the  official  training  of  Roger  of 
Salisbury  the  justiciar  of  Heury  I. ;  and  Richard  de  Lucy,  who 
had  charge  of  the  castle  of  Windsor  and  the  Tower  of  London 
at  the  peace  \  who  had  possibly  acted  as  justiciar  during  the 
last  year  of  Stephen,  and  who  filled  the  office  for  the  first 
twenty-five  years  of  Henry's  reign.  In  a  subordinate  capacity 
was  Thomas  Becket  of  London,  the  pupil  of  Theobald  and  future 
archbishop  and  martyr.  None  of  these,  except  Nigel  and  Thomas, 
had  as  yet  given  great  proofs  of  administrative  skill ;  the  bishop  of 
Winchester,  who  had  had  the  fairest  opportunity,  had  made  the 
most  signal  failure.  There  must  have  been  in  Heury  himself  some 
gift  that  called  forth  or  detected  the  ability  of  his  servants. 

1.37.    Steplien  died  on  the  25th  of  October,  1154,  and  Henry  intor- 
landed  in  England  on  the  8th  of  December^.  Nothing  can  show  Stephen's**' 
more  clearly  the  exhaustion  of  society  than  the  fact  that  the 
interregnum  of  two  months  was  peaceful.    Archbishop  Theobald 
seems  to  have  taken  the  helm  of  state,  and  notwithstanding  the 

'  Foedera,  i.  18.  The  Tower  of  London  and  Windsor  Castlo  were  pecu- 
liarly in  tli(!  custody  of  the  justiciar ;  and  lie  also  si;,'ned  the  royal  writs,  aa 
we  find  Ilichiird  de  I^ucy  sigtiiuLC  the  charter  of  Henry  II.  The  charter 
of  Stephen  how  ever,  in  wljich  ho  is  addressed  as  juslii  i;ir,  docs  not  neces- 
sarily imply  that  lie  was  chief  justiciar.    Mado.x,  i'orinularo  Augl.  p.  40. 

'  Gervaao,  cc.  1375,  1376. 
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presence  of  Stephen's  mercenary  troops,  wliich  were  yet  undis- 

Coronation  missed,  no  man  laid  hands  on  his  neighbour  \  After  receiving 
of  Henry. 

the  fealty  of  the  chief  barons  at  Winchester  the  duke  of  Normandy 

hastened  to  London,  where  he  was  elected  and^  crowned  on 

the  1 9th  of  December,  and  issued  a  charter  of  liberties  as  brief 

His  charter,  and  comprehensive  as  that  of  Stephen  had  been.    He  grants  and 

confirms  all  the  gifts,  liberties,  and  customs  that  his  grandfather 

had  granted,  promises  the  abolition  of  all  evil  customs  that  he 

had  abolished,  and  enjoins  that  the  church,  his  earls,  barons, 

and  all  his  men,  shall  have  and  hold,  freely  and  quietly,  well,  in 

peace  and  wholly,  of  him  and  his  heirs,  to  them  and  their  heirs, 

all  the  liberties  and  free  customs  that  King  Henry  I  had  granted 

and  secured  by  his  charter  ^.    The  reference  to  the  charter  of 

Henry  is  as  marked  as  the  omission  of  all  mention  of  Stephen.- 

The  charter  is  attested  by  Richard  de  Lucy,  who  therefore  was 

The  probably  in  the  office  of  justiciar.    On  Christmas  Day  the  king 

mercenaries  .  . 

banished.     held  his  court  at  Bermondsey,  and  having  debated  with  the 

barons  on  the  measures  necessary  to  the  state  of  the  kingdom, 
directed  the  exjiulsion  of  the  mercenaries  and  the  demolition  of 
the  adulterine  castles  William  of  Ypres  consequently  departed 
with  his  Fleming  soldiers,  and  the  demolition  of  the  fortified 
Itestoration  houses  was  sjieedily  begun.  The  bishop  of  Ely  was  recalled  to 
Exchequer,  the  Exchequer^;  Thomas  Becket  was  made  chancellor",  and  the 
official  dignity  of  the  court  was  replaced  on  its  old  footing. 
Whether  at  this  assembly  new  sheriffs  were  appointed,  or  that 
measure  had  been  already  taken  before  Stephen's  death,  is  un- 
certain ;  the  persons  who  are  found  in  the  office,  so  soon  as  the 
regular  Exchequer  accounts  furnish  us  with  authentic  names, 
are  generally  barons  of  great  local  importance.    In  Devonshire 

'  Gervase,  c.  1375. 

*  '  Ab  omnibuH  electus  est;'  R.  de  Monte,  A.D.  1 154. 

^  Statutes  of  the  realm,  Charters,  p.  4;  Select  Charters,  p.  128. 

*  'In  nativitatc  Domini  tenuit  rex  curiam  suam  apiul  Ik'remunfleseiani 
ubi  cum  princii)il)us  suis  de  statu  regni  et  pace  refornianda  tractans,  pro- 
posuit  animo  aiienijfenas  gentes  de  regno  propellere  et  munitiuncuhiH 
pessimas  per  totam  Aiigliam  solotenus  dissipare.'  Gervase,  c.  1377  ;  R-  de 
Monte,  A.I).  1 155. 

"  l)ialoL;us  (le  Si:accario,  Prol.  i.  c.  8. 

*  Gerv'ase,  c.  1377,  states  that  Thomas  was  made  chancellor  at  the 
accession. 
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and  Wiltshire,  the  earls  of  the  county,  and  in  Herefordshire  the  The  new 
claimant  of  the  earldom,  appear  as  sheriffs  ;  Richard  de  Lucy 
accounts  for  Essex  and  Hertfordshire  ;  but  as  a  rale  the  sheriffs 
seem  to  be  persons  of  local  importance  only,  and  chosen  from 
what  may  be  called  the  second  rank  of  the  baronage.  The  earls  Displace- 
must  have  felt  that  they  were  in  a  critical  position ;  Heniy  was  new  earls, 
boimd  to  annul  the  titular  creations  of  Stephen,  and  it  was  by 
no  means  certain  within  what  limits  the  promise  would  be  con- 
strued ^.  We  have  no  record  of  actual  displacement ;  it  may 
however  have  taken  place  at  the  time  of  the  coronation ;  some 
at  least  of  the  fiscal  earls  retained  their  dignity  ;  the  earldoms  of 
Bedford,  Somerset,  York,  and  perhaps  a  few  others,  drop  out 
of  the  list ;  those  of  Essex  and  Wilts  remain.  Some  had  already 
made  their  peace  with  the  king ;  some,  like  Aubrey  de  Vere, 
obtained  a  new  charter  for  their  dignity :  this  part  of  the 
social  reconstruction  was  despatched  without  much  complaint 
or  difficulty  ^. 

Not  so  the  more  substantial  part  of  the  work.    The  great  Resumption 
nobles  were  not  unwilling  to  see  the  humiliation  of  their  smaller  demesne, 
neighbours,  but  very  loath  to  surrender  the  royal  demesne,  and 
especially  the  castles  that  had  been  placed  in  their  hands  by 
the  two  contending  parties'*.    The  command  of  the  king  was 

'  'Rex  Henricus  coepit  rcvocare  in  jus  proprium  urbes,  castella, 
villas  quae  aA  coronara  regni  pertinebant,  castella  noviter  facta  destniendo, 
at  expellendo  de  regno  maxime  Flandrenses,  et  deponendo  quosdani  iniagi- 
narioN  et  pseudo-coniites  quibus  rex  Stephanus  omnia  pene  ad  fiscurn  ])erti- 
nentia  niinvis  caute  distribuerat.'  R.  de  Monte,  a.d.  1155.  Tlie  earldom 
of  Kent,  assigned  on  insufficient  autliority  to  William  of  Ypres,  came  to  an 
end  on  his  departure  ;  and  the  earldom  of  York  is  heard  of  no  more  until 
Richard  I  bestowed  it  on  his  nepliew  Otto.  The  earl  of  Hereford,  Roger, 
died  in  the  first  3'ear  of  Henry,  after  having  obtained  a  confirmation  of 
his  earldom  ;  but  his  brother  Walter  did  not  succeed  ;  it  was  however 
given  to  liis  great-grandson  Henry  de  Bohun  many  years  after.  Of  the 
earldoms  of  Bedford  and  Somerset  no  more  is  heard. 

'  The  following  passage  of  the  I'olycraticus  probably  refers  to  the  tran- 
sient character  of  the  new  diginties,  although  some  of  the  persons  mentioned 
in  it  were  not  of  Stephen's  promoting  :  'I'bi  sunt,  utde  domosticis  loquar, 
Gaufridus,  Milo,  Kanulfus,  Alanus,  Simon,  (iillebertus,  non  tarn  comites 
regni  quam  hostes  publici  ?  Ubi  Willelmus  Sarisberiensis  V  Joh.  Salisb. 
Polycr.  viii.  21. 

'  Tlie  riglit  of  the  duke  of  Nonnandy  to  garrison  the  ca.stles  of  the 
barons  has  I)i;on  mentioned  already,  and  Henry's  exerciso  of  the  right  is 
an  important  illustration  of  his  action  on  this  occasion.  In  \  he  occu- 
pied and  garrisoned  tho  castles  of  tlie  count  of  Mculan  and  others  ;  in  I  j66 
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summary  and  comprehensive;  the  royal  estates,  by  whatever 
charters  of  the  late  king  they  were  conferred,  must  be  restored  ; 
Jtesumption  the  royal  castles,  however  obtained,  must  be  surrendered.  Charters 
were  produced  and  services  pleaded  in  vain  ^.  A  very  few  only 
were  able  to  offer  any  real  resistance.  This  came,  as  might  be 
B^istance^  expected,  from  both  sides.  The  count  of  Aumale,  who  had  won 
barons.  the  battle  of  the  Standard,  who  was  a  near  kinsman  of  both  kings, 
who  had  been  generally  faithful  to  Stephen,  and  was  almost  sove- 
reign of  the  north,  declined  to  surrender  Scarborough.  Roger  of 
Hereford  the  son  of  Miles,  who  had  been  one  of  the  great  sup- 
porters of  the  empress,  fortified  the  castles  of  Hereford  and  Glou- 
cester against  the  king.  Hugh  Mortimer,  who  since  the  fall  of 
the  house  of  Montgomery  had  been  the  most  powerful  man  on  the 
Welsh  march,  prepared  for  open  revolt.  The  Scots  too  showed 
no  readiness  in  restoring  Northumberland  and  Cumberland, 
which  King  David  had  undertaken  to  hold  in  trust  for  Henry. 
Henry  takes  The  king  lost  no  time  in  negotiation  ;  in  January  1 1 55  he 
in  1 155.  went  northwards,  and  compelled  the  count  of  Aumale  to  sur- 
render Scarborough :  on  his  return  he  visited  Nottingham, 
where  the  news  of  his  approach  frightened  into  a  monastery  the 
great  baron  of  the  Peak,  AVilliam  Peverell,  who  had  been  accused 
of  attempting  to  poison  the  earl  of  Chester Early  in  Mai'ch 
Henry  was  again  in  London,  where  he  held  a  great  council,  re- 
newed the  general  peace,  and  confirmed  the  old  customs  *,  but 
declared  his  intention  of  extinguishing  every  element  of  disorder 

those  of  the  count  of  Ponthieu  and  Alenfon ;  in  1165  he  seized  the  castles 
of  the  Lusignans  in  Poictou,  and  those  of  the  Leoi.ois  in  Brittany  in  1 1 71. 
He  also  in  1171  resumed  tlie  ducal  demesnes  which  had  been  alienated 
since  tlie  death  of  Henry  L    See  R.  do  Monte  under  those  dates. 

'  W.  Newb.  ii.  c.  2. 

^  W.  Newb.  ii.  c.  3  ;  Gervase,  c.  1377. 

'  Gervase,  c.  1377;  R.  de  Monte,  A.n.  1155.  William  Peverell's  crime 
liad  been  committed  .and  his  punishment  determined  on  long  before  tiiia. 
Henry  had  promised  his  fiefs  to  the  earl  of  Uiicster,  in  case  of  his  proved 
guilt,  in  1 152,  in  which  year  the  earl  died.    Foedera,  i.  16. 

'  '  In  sequent!  (Juailragesima  congregavit  generale  concilium  apud  Lun- 
doniam  et  renovavit  pacem  et  leges  et  consuetudines  per  Anglinni  ab  anti- 
quis  temporibus  constitutas.'  Chron.  de  Bello,  p.  72.  'Convocatis  univei-siw 
fere  regni  prinioribus  coepit  rex  ratioiiem  poiiere  cum  eis  (jui  adhuc  tcne- 
baut  pracsidia  regii  juris  ;  erat  enini  tixa  in  auimo  ipsius  sontontia  omneni 
rebellionum  materiam  exstirpare  ct  suspicionum  causiw  submovere.' 
Crervase,  c.  1377. 
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and  of  bringing  the  contumacious  barons  to  account.  The  mani-  He  reduces 
festo  was  no  sooner  issued  than  it  was  enforced ;  the  terrors  of  Hereford, 
the  king's  approach  wrought  wonders  ;  before  the  middle  of  the 
month  Roger  of  Hereford  had  made  his  formal  submission  ^,  and 
Hugh  Mortimer,  with  his  three  castles  of  Wigmore,  Cleobury, 
and  Bridgnorth,  alone  held  out.    Before  proceeding  against  him  ^^^t^s  teken 
Henry  held  another  great  assembly,  on  April  i  o,  at  Wallingford  ^, 
where  he  exacted  the  oaths  of  the  bishops  and  barons  to  the  suc- 
cession of  his  son  William,  and  in  case  of  his  death  to  Henry 
his  second  son.    The  subjugation  of  the  border  proved  no  easy 
task.    Bridgnorth,  which  had  been  fortified  fifty  years  before  by 
Robert  of  Belesme,  tasked  the  skill  of  the  royal  forces,  and  Heni-y 
was  obliged  to  call  out  the  whole  military  power  of  England 
before  it  was  brought  to  submission Hugh  Mortimer  made  his  Submission 
peace  in  July       Before  the  end  of  his  first  year  Henry  had  thus  Mortimer, 
disarmed  the  feudal  party,  restored  the  regular  administration 
of  the  country,  banished  tlie  mercenaries,  destroyed  the  castles, 
and  showed  an  intention  of  ruling  through  the  means,  if  not 
under  the  control,  of  his  national  council.  In  September  he  held  Proposed 

.     ,  .  .      ,       .  .       Conq\iPst  of 

another  council  at  Wmchester,  in  which  he  discussed  the  project  Ireland, 
of  conquering  Ii-eland  as  a  provision  for  his  brother  William  of 
Anjou  ^,  and  he  wound  up  the  business  of  the  year  by  a  solemn 
gathering  at  Westminster  at  Christmas".  The  history  of  the 
year  furni-shes  abundant  illustration  of  the  energy  and  capacity 
of  a  king  of  two-and-twenty. 

The  year  1156  was  spent  by  Henry  on  the  Continent.    He  Exnedition 

•    1  1      1  ■      1         11       T-.    1  1      I     T     1       1        France  in 

was  accompanied  by  his  chauccllor  Becket,  who  had  already  us^. 

become  his  most  intimate  friend  and  most  influential  adviser^. 

The  chief  object  of  the  expedition  was  to  secure  Normandy  and 

to  bring  to  submission  the  king's  brother  Geoffrey,  who  had 

'  March  13th.    CJervase,  c.  1378. 

'  '  Factus  est  conventiis  fjeneraliH'praesulum  et  principutn  totius  Angliae 
apud  WaliriKcfordiam.'    (Jervasc,  c.  1378;  II.  dc  Monte,  a.d.  1155. 
'  Chron.  do  Hello,  p.  75  ;  11.  de  Monte,  A.D.  1 155. 

*  '  MeiiMc  .lulio,  noniH  eju.sdein;'  R.  de  Monte. 

'  The  einproHS  objected  and  the  design  was  given  up  for  the  present. 
It.  de  Monte. 

*  Chron.  de  Bello,  p.  76. 
'  Gervase,  c.  1378. 
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claims  on  Anjou  under  his  father's  will  which  Henry  denied. 
England  was  left  under  the  management  of  the  justiciars.  The 
year  is  marked  by  no  event  of  importance,  but  it  furnishes  us 
with  the  first  of  an  unbroken  series  of  Exchequer  Rolls,  from 
which  we  learn  much  as  to  the  reconstruction  of  the  adminis- 
Eeveuue  of  trative  system.  The  Pipe  Roll  of  the  second  year  of  Henry  II ' 
exhibits  the  account  for  the  year  ending  at  Michaelmas,  1 1 56  : 
no  sheriff  appears  for  the  northern  counties,  which  are  still  in 
the  hands  of  the  Scots  ;  the  diminished  amount  of  revenue  shows 
that  the  treasury  was  but  slowly  recovering  from  the  exhaustion 
of  the  last  reign,  not  more  than  ,£22,000  being  raised  in  the 
gross  from  the  whole  kingdom.  A  general  visitation  of  the 
country  had  not  been  yet  attempted,  but  the  constable,  Henry 
of  Essex,  had  heard  pleas  in  eight  of  the  southern  counties,  in 
two  of  them,  Essex  and  Kent,  in  company  with  the  chancellor, 
who  for  the  first  time  appears  in  the  character  of  a  judge.  The 
general  taxation  is  of  much  the  same  sort  as  in  the  roll  of 
Henry  I,  but  the  term  scutage,  now  fii'st  employed,  indicates 
that  the  assessment  of  the  knights'  fees  Avas  coming  into  use  ;  and 
as  it  is  mainly  in  reference  to  the  spiritual  baronies  that  the  word 
occurs,  it  follows  that  the  liability  of  these  estates  to  the  public 
duties  was  not  confined  to  military  defence.  The  practice  was, 
as  we  learn  from  John  of  Salisbury,  opposed  by  Archbishop  Theo- 
bald'"', but  it  was  perhaps  advised  by  the  chancellor,  who  did  not 
until  a  much  later  period  betray  any  sympathy  with  the  cause 
of  clerical  immunities. 

138.  Henry  returned  to  England  on  the  7th  of  April,  11 57, 
and  immediately  found  his  hands  full  of  work.  Some  few  of  the 
royal  castles  had  been  allowed  to  remain  in  the  hands  of  the 
barons  who  were  half  trusted,  in  order  perhaps  to  avoid  pro- 
voking them  to  rebel.  The  son  of  the  late  king,  William  count 
of  Mortain,  Warenne  and  Surrey,  whose  rights  had  been  secured 
at  the  peace,  now  placed  in  the  king's  hands  all  the  castles  that 

'  Printed  by  Hunter  with  the  Rolls  of  the  jrti  and  4tl)  years,  in  1844. 
^  John  of  Salisbury  (ep.  I  38)  mentions  this  scutago  a.s  levied  to  enable 
Henry  to  make  war  on  his  brother  :  '  Verum  interim  scutai;ium  remittere 
non  potest,  et  a  quibusilani  exactiouibus  abstincre,  quouiam  fi-atris  gratia 
male  sarta  nequidquam  coiit.' 


Scutage  in 
1156. 


Henry's  acts 
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he  possessed  both  in  England  and  Normandy,  and  received  in 
return  the  patrimony  of  his  father  and  mother  ^.    Hugh  Bigod,  Restoration 
the  veteran  intriguer,  who  liad  yet  again  to  signalise  himself  as  a  northern 
rebel,  surrendered  his  castles  ^ ;  and  king  Malcolm  of  Scotland 
restored  the  northern  counties.    The  king  made  a  pilgrimage  to 
S.  Edmund's,  where  he  wore  his  crown  on  ^'\^litsunday  and  held 
a  great  coui't ' ;  and  directly  after  began  to  prepare  for  his  first 
expedition  to  Wales.    In  contemplation  of  this  undertaking  he 
assembled  the  whole  baronage  at  Northampton  on  the  19th  of 
July  * ;  and  having  received  the  ambassadors  of  Frederick  Barba- 
rossa,  and  done  some  legal  business,  he  proceeded  into  the  west. 
The  force  necessary  for  the  expedition  was  raised  by  an  arrange-  Expedition 
ment  new  at  least  in  England — every  two  knights  joined  to  *°    ^  ''^^ 
furnish  a  third ;   so  that  a  third  of  the  whole  body  took  part 
in  the  expedition  ^.    The  war  was  short,  and  not  brilliant.  The 
constable,  Henry  of  Essex,  was  charged  with  cowardice  in  letting 
fall  the  royal  standai'd ;  and  the  king  returned,  scarcely  claiming 
the  fame  of  victoiy,  to  meet  the  king  of  Scots  in  the  Peak In 
that  meeting  it  is  jirobable  that  the  final  surreuder  of  Northum- 
berland and  Cumberland  was  made,  and  Malcolm  received,  as 
the  inheritance  of  his  grandmother,  the  daughter  of  Waltheof, 
tlie    county  of   Huntingdon.     Henry  wore  his    crown  that  Coronation 
(Jhristmas  at  Lincoln,  not  however  venturing  into  the  cathe- 
dral, for  this  was  forbidden  by  a  superstition  already  of  old 
standing,  but  attending  mass  in  the  church  of  S.  Mary  Wigford 
The  year  is  not  marked  as  one  of  great  judicial  activity. 

Six  mouths  of  11 58  were  spent  in  England;  at  Easter  the  The  year 
king  wore  his  crown  at  Worcester*.    In  the  summer  he  went 

'  R.  de  Monte,  a.d.  1157. 
»  Ibid. 

'  Chron.  de  Hello,  jjp.  84,  85  ;  Pipe  Roll,  p.  107. 

*  'Convocati  mint  ad  eum  pracsules  et  |)rincipc's  regni,  abliates  nonnulli, 
alii<iiie  inferioriH  ordinis  personae.'  Gorvaae,  cc.  1378,  1 380;  Radewic, 
ap.  Urstis.  p.  325. 

'■'  '  Circa  fuHtivitatom  S.  Johannin  Tiaptistao  rex  Honricus  i)raoparavit 
iiiaximaiii  expciiitioni;in  ita  ut  duo  militod  de  tota  Anglia  tertiuiu  pararcnt 
ad  opprinien  linn  (iiialunscs  terra  et  iiiari.'    R.  de  Monte,  A.D.  1 157. 

'  I'ipe  lioll,  pp.  90,  l^l  ;  It.  (It!  IMoiite,  A.D.  I  157. 

'  I'ipo  Roll,  |i.  136;  VV.  Ni;wl).  ii.  c.  9;  Hovudcii,  i.  2l6. 

'  Uoveden,  i.  216;  Pipe  Roll,  p.  175. 
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into  Cumberland,  where  he  knighted  William  of  Warenne  on 

Expedition   Midsummer  Day  ^ ;  and  in  August  he  went  to  France,  where  he 

to  France  in  ci-iir^rv  1 

ii5».  secured  the  inheritance  01  his  brother  breonrey  who  was  just 

dead,  and  negotiated  the  marriage  of  his  eldest  son  with  a 
daughter  of  Lewis  VII.  Early  in  the  next  year  he  betrothed  his 
second  son  Richard  to  a  daughter  of  the  count  of  Barcelona, 
and  formed  a  plan  for  enforcing  the  claim  of  his  wife  on  the 
county  of  Toulouse 

Henry's  foreign  wars  afifect  our  subject  only  as  being  the 
causes  which  prompted  some  of  those  financial  measures  which 
illustrate  his  genius  for  organisation.  And  amongst  them  the 
war  of  Toulouse  is  perhaps  the  most  important :  for  it  is  the 
epoch  at  which  the  institution  of  scutage,  as  a  pecuniary  com- 
mutation for  personal  service  in  the  host,  is  fixed  by  the  com- 
mon consent  of  lawyers  and  historians.  The  king's  position  was 
a  somewhat  difiicult  one.  It  was  scarcely  fair  to  call  on  the 
military  tenants  of  England  and  Normandy  to  fight  as  a  matter 
of  duty  for  the  aggrandisement  of  the  estates  of  the  duke  of 
Aquitaine.  The  English  baronage  might  indeed  rejoice  in  the 
opportunity  of  signalising  themselves  before  so  splendid  a  king 
and  in  a  new  land ;  but  not  so  the  bulk  of  the  knightly  force. 
Still  less  could  the  national  force  of  the  country  be  armed  in 
such  a  cause.  Henry  was  willing  to  fight  with  mercenaries, 
if  England  and  Normandy  would  provide  him  with  the  funds  : 
such  a  force  would  be  far  more  manageable  during  the  cam- 
paign, and  less  dangerous  when  it  was  over.  A  precedent  was 
found  in  the  ancient  fyrdwite,  the  fine  paid  l)y  the  Anglo-Saxon 
warrior  who  failed  to  follow  his  king  to  the 'field'.  But  instead 
of  being  a  punishment,  it  was  now  regarded  as  a  privilege ;  those 
tenants  of  the  crown  who  did  not  choose  to  go  to  war,  paid  a 
tax  of  two  marks  on  the  knight's  fee      With  this,  and  a  very 


Scutage  in 
commuta- 
tion of 
service. 


'  R.  de  Monte;  Hoveden,  i.  216;  Chron.  Mailros.  p.  168;  Pipe  Roll, 
pp.  119,  175. 

'  R.  dc  Monte,  A.D.  1 158,  1 1 59. 
'  Above,  p.  190. 

*  A  Kcvitage  of  two  marks  on  tlie  knight's  fee  is  accoimted  for  in  tiie 
Rolls  of  tlie  fifth  yoar.  According  to  Alexander  Swcrford,  t!io  author  of 
the  Liher  Ruber,  it  was  for  an  expedition  to  Wales  ;  Madox,  Hist.  Kxch. 
p.  4.36:  but  no  such  expedition  was  made.    Gervase,  c.  1381,  says  that  the 
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large  accumulation  of  treasure  from  other  sources,  amounting,  Expedition 
according  to  the  contemporary  writers,  to  £180,000,  Henry  1159. 
undertook  the  subjugation  of  Toulouse.  The  whole  court  ac- 
companied him :  the  king  of  Scots,  the  first  of  the  tenants-in- 
chief,  William  of  Boulogne,  son  of  the  late  king,  and  the 
chancellor  Becket,  are  especially  mentioned.  The  expedition 
lasted  for  three  months,  and,  although  marked  by  some  brilliant 
exploits,  was  unsuccessful.  Henry  did  not  take  Toulouse, 
although  he  reduced  most  of  the  territory  to  submission.  He 
would  not  bear  arms  against  Lewis  VII who  was  liis  feudal 

king  exacted  £  1 80,000  by  way  of  scutage  from  England  this  year.  The 
sum  is  impossible,  and  is  probably  made  by  multiplying  the  supposed  number 
of  knights'  fees  (60,000)  by  the  sum  of  sixty  .shillings,  which  was  the  amount 
levied  on  the  knight's  fee  in  Normandy.  R.  de  Monte,  a  d.  1159.  But 
the  shillings  are  Angevin,  i.e.  worth  one-fourth  of  the  English  ;  and  the 
knights'  fees  were  very  far  from  being  60,000.  See  above,  p.  432.  Becket's 
enemies  alleged  that  he  advised  the  impost,  and  his  friends  regarded  his 
subsequent  troubles  as  a  judgment  on  that  account.  See  Gilbert  Foliot, 
ep.  194  ;  Joh.  Salisb.  ep.  145.  There  is  no  doubt  about  the  character  of 
this  scutage.  John  of  Salisbury  says  :  '  Tolosam  bello  aggressurus,  omnibus 
contra  antiquum  morem  et  debitam  libertatem  indixit  ecclesiis,  ut  pro 
arbitrio  ejus  satraparum  siiorum  conferrent  in  censum,'  ep.  145  :  he  regards 
the  chancellor  as  accountable  for  it. 

'  Robert  do  Monte  simply  say.s,  '  urbem  tamen  Tolo.sam  noluit  obsidere, 
deferens  honorem  Ludovico.'  The  Draco  Norraannicus  gives  more  details, 
which  are  worthy  of  note  : — 

'  Rex  velut  orator  legiones  convocat,  adsunt 
Et  regni  proceres,  militiaeque  duces. 
«  *  •  * 

Orditur,  narrat,  confirmat,  sicque  refutat, 

Claudit,  et  ex  istis  qu.ituor  ilia  regit; 
An  dominuni  regem  clausum  sulivertat  et  urbem, 

An  vivuHi  ca]iiat.  consul  et  i|iHa  ruat; 
Urgeat  an  clausos  muris  ad  deilitionem, 
Exspectet  potius  banc  sine  rege  capi  ? 
*  *  *  • 

Consulit  inde  duces,  (piaerit,  (lelil)erat,  ex  his 

Quatuor  utilius  quid  sibi  quidve  suis. 
Quidlibet  ex  primis  tril)u.s  his  vis  militis  audax 

Ex|)etit,  hortatur,  id  fcritatc  cupit. 
Ingeniuin  procerum  simul  exjierientia  rerunx 

tit  quartum  teneat  consulit  illiid  agat  ; 
Regibus  .\nirlorinn  faciinm  niiserabile  rogeui 

Frangure  Erancoruin,  <lcditiono  premi. 
ClauHis  parccndum,  pictatom  solvere  victis, 
Urbem  ne  repleat  planctibus,  igne,  nece. 
Consilio  procerum  rex  regi  luvrcit  et  urbi. 
Pars  patriae  fuerat  janniuo  Hubactn  sibi.' 

Lib.  i.  c.  12. 
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lord,  and  with  wbom  he  was  at  peace,  although  Lewis  was 
actively  sui^porting  the  count  of  Toulouse  against  him,  and 
the  Norman  lords  were  fighting  on  tlieir  own  border.  This 
war  was  however  followed  by  a  quarrel  between  the  two  kings, 
which  detained  Henry  at  a  distance  from  England  until  the 
month  of  January,  1163. 

During  this  long  period  the  country  was  administered  by  the 
justices,  the  queen  or  the  young  Henry  occasionally  presiding  in 
the  court  or  at  the  councils  :  the  rolls  of  account  show  that  the 
business  of  justice  and  taxation  went  on  without  difficulties,  and 
the  historians  detail  little  more  than  the  succession  of  bishops 
and  abbots.  The  most  important  of  these  was  the  election  of 
the  chancellor  to  the  see  of  Canterbury,  which  took  place  in  the 
presence  of  the  justiciar,  in  May  1162;  the  electors  on  this 
occasion  being  the  bishops  of  the  province.  This  event  closes 
the  ministerial  career  of  Becket,  and  forms  an  epoch  in  the  reign 
of  Henry,  which  serves  to  mark  off  one  period  of  his  political 
activity. 

Up  to  this  time  his  labours  had  been  confined  mainly  to  the 
work  of  restoration.  The  scheme  adopted  at  Wallingford  had 
been  carried  out  strictly  :  the  castles  had  been  demolished  or 
taken  into  the  royal  hands,  the  mercenaries  dismissed,  the  fiscal 
earldoms  abolished :  the  royal  estates  had  been  as  far  as  was 
possible  restored  to  cultivation,  farmhouses  and  palaces  had  alike 
been  rebuilt  ^ ;  the  courts  of  justice  had  been  in  full  activity, 
and  severe  sentences  had  everywhere  been  executed  upon  the 
malefactors  who  had  enjoyed  impunity  foi  many  years  :  in  par- 
ticular the  coiners  of  false  or  debased  money  had  been  rigidly 
punished.  The  institution  of  scutage  had  shown  that  the  king 
needed  an  increased  revenue,  and  that  he  knew  how  to  raise  it ; 
and  the  measmes  taken  for  levying  a  force  against  the  Welsh 
in  1 157,  and  for  the  war  of  Toulouse,  showed  that,  young  as 


'  R.  de  Monte  marks  the  year  1161  as  a  period  of  building.  Among 
other  erections,  '  donuiin  lt  ))r()soruni  juxta  Cadonium  niirabilem  aedificavit : 
aiilam  et  cameras  ante  tuniin  llothoniagi  niliiloiniiiu.s  renovavit,  et  non 
solum  in  Nciriiiannia  .sed  etiam  in  re;^ni>  Anj^liac,  ducatu  Aciiiitaniae, 
comitatu  Andegaviae,  Cenoiuanniae,  Turonensi,  castolia,  luansioncs  regia.s, 
vol  nova  aedificavit,  vel  Vetera  emendavit.' 
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Henry  was,  he  had  a  plan  and  policy  of  his  own.    Nothing  Disarniinpr 

1  1  •  1        f     1  1  "'^  ^'^^  feuds 

in  fact  could  have  been  wiser  than  to  disarm  that  leudal  party. 

party  from  which  he  had  most  to  fear,  by  accepting  their 
money  instead  of  leaning  on  their  armed  support.  It  is  not  to 
be  supposed  that  during  these  years  Henry  showed  no  signs  of 
that  ingenuity  in  the  development  of  legal  institutions  which 
especially  marks  the  next  period  of  the  reign.  William  of  New- 
burgh  mentions,  among  his  very  first  acts,  the  careful  provision 
made  for  provincial  as  well  as  for  central  judicature  ^.    We  improve- 

"  iiients  111 

learn  from  the  lives  of  S.  Thomas  that  the  chancellor  himself  judicial 

procedure. 

was  constantly  employed  in  hearing  causes  ,  and  so  gi'eat  was 
the  interest  which  Henry  took  in  such  matters  that,  on  one 
occasion  during  the  constant  litigation  in  which  the  abbey  of 
Battle  was  involved,  the  ordinarj'  form  of  charter  being  insuf- 
ficient for  the  emergency,  the  king  himself  drew  up  the  docu- 
ment required  ^  It  is  almost  certain  then  that  some  part  of 
the  legal  reforms  of  the  reign  had  been  set  on  foot  already, 
although  the  text  of  no  formal  document  of  the  kind  is  now 
extant.  The  references  made  in  the  Constitutions  of  Clarendon 
to  the  system  of  recognitions  and  juries  of  presentment,  seem  to 
justify  us  in  inferring  that,  whether  or  no  these  customs  are 
rightly  described  as  belonging  to  the  reign  of  Henry  I,  there  is 
the  utmost  probability  that  they  had  been  recognised  as  part  of 
the  ordinary  course  of  law  since  the  beginning  of  the  reign  of 
Henry  II,  although  not  in  the  complete  form  which  was  given 

them  in  his  later  acts.    In  Normandy  he  had  been  active  in  the  Similar 

"  ref<iriii  in 

same  way.    In  the  beginning  of  the  year  ii6o,  having  held  his  Nonimiidy. 

Christmas  court  at  Falaise,  he  had  ordained  that  no  dean 

should  accuse  any  man  without  the  evidence  of  neighbours  who 

bore  a  good  character ;  aud  that  in  the  treatment  of  all  causes, 

the  magistrates  of  the  several  districts  at  their  monthly  courts 

'  '  Onlinatisquc  in  cuncti-s  regni  finibus  juris  et  legum  ministris  qui  vel 
iinprobnrum  audiiciain  coercerent,  vel  interjiolhiutilms  secunduin  causarum 
mcrita  justitiam  c.xliiliereiit ....  Quotie.s  auteiii,  judicibus  uioilius  aguntibuB, 
provincialiiini  ((u.-rimoniis  pulsaliiitur,  provisioniH  regiae  ruiiiudiuiu  adlii- 
bebat.'    W.  Nuwb.  ii.  c.  i. 

'  Roger  of  Tontigny,  Vita  S.  Thorn,  (ed.  Giles),  i.  lOJ. 

'  Chron.  de  Bello,  p.  165. 
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should  determine  notliing  without  the  witness  of  the  neighbours, 
'  should  do  injustice  to  no  man,  inflict  nothing  to  the  prejudice 
of  any,  should  maintain  the  peace,  and  punish  all  robljers  sum- 
marily ;  and  that  the  churches  should  enjoy  their  own  in  peace 
It  is  improbable  that  England  should  not  have  felt  the  same 
innovating  policy ;  but  in  the  absence  of  distinct  record  it  can- 
not be  proved.  And  accordingly  it  is  impossible  to  say  with 
certainty  that  any  of  the  known  reforms  of  the  reign  were  the 
work  of  the  chancellor,  whose  influence  during  these  eai'ly  years 
was  supreme  with  the  king. 

139.  As  soon  however  as  Henry  returned  to  England  after 
five  years'  absence,  in  January  11 63,  he  began  to  apply  to  public 
business  even  more  zealously  than  before.  Early  in  March  he 
is  found  in  council,  hearing  the  wearisome  cause  of  Richard 
de  Anesty,  at  London  ^ ;  at  the  end  of  the  month,  at  "Windsor, 
he  presided  at  the  trial  in  which  Henry  of  Essex  the  Constable 
was  appealed  for  treason  by  Robert  de  IMontfort,  and  having 
been  defeated  in  trial  by  battle,  forfeited  his  great  inheritance 
After  a  hurried  expedition  into  Wales,  he  was  on  the  ist  of 
July  at  Woodstock,  where  the  king  of  Scots  and  the  princes 
and  lords  of  "Wales  did  homage  to  the  heir,  and  where  the 
king's  first  great  trouble,  the  quarrel  with  Becket,  began  *, 

This  famous  person,  who  had  been  selected  by  Archbishop 
Theobald  as  the  fittest  adviser  of  the  young  king,  was  endowed 
with  many  brilliant  and  serviceable  gifts.  He  was  an  able  man 
of  business,  versatile,  politic  ;  liberal  even  to  magnificence  ;  well 
skilled  in  the  laws  of  England,  and  not  deficient  in  the  acconi- 


'  R.  fie  Monte,  a.d.  1160  ;  Bouquet,  xiii.  304.  'Rex  Anglornm  Henricvis 
ad  Niitale  Domini  fuit  apud  Falesiam  et  lege.s  instituit  ut  iiullus  liecanus 
aliquam  pereouam  accusaret  sine  testimoiiio  vicimirum  circuni  iiiaiiontiuin 
qui  bonae  vit.-ie  fama  liiuilabiles  lial)eventur.  De  causis  .similiter  (juorum- 
libet  ventilandis  instituit  ut,  cum  juilices  singulariim  provinciarum  singiilin 
inensihua  ad  niiniiH  simul  convenircnt,  sine  testimonio  vicinonim  nihil 
judicarent,  injuriam  nemini  facerent,  praejudiciuni  non  irrogarcut,  paceni 
tenerent,  latrones  cunctos  statim  punirent,  quaeque  quieto  tenerent  ecclesiae 
sua  jura  possiderent.' 

'  i'algrave,  Oonimonwoalth,  p.  xxii. 

'  Ihid. ;  K.  de  Monte,  A.I).  1163.    See  also  the  Chronicle  of  Jocelin  of 
Urakelond  (ed.  Camden  8oc.  pp.  50-52). 
'  K.  Diceto,  c.  536. 
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plishments  of  either  clerk  or  knight.    His  singular  career  illus-  Becket  a  rc- 

.  presentative 

trates  at  once  the  state  of  the  clergy  at  the  time  and  his  own  man  of  three 

.  .  schools, 

power  of  adapting  himself,  apparently  with  a  good  conscience, 

to  each  of  the  three  great  schools  of  puhlic  life  in  turn.  The 
clergy  of  the  Norman  reigns  may  be  arranged  under  three 
classes  :  there  is  the  man  of  the  thoroughly  secular  type,  like 
Roger  of  Salisbury,  a  minister  of  state  and  a  statesman,  who  has 
received  high  preferment  in  the  Church  as  a  reward  for  official 
services ;  there  is  the  professional  ecclesiastic,  like  Henry  of 
Winchester,  who  looks  to  the  interests  of  the  Church  primarily, 
whose  public  course  is  dictated  by  regard  for  clerical  objects, 
who  aims  at  a  mediatorial  position  in  the  conflicts  of  the  State, 
and  who  has  close  relations  with  the  great  ecclesiastical  centre 
at  Rome ;  and  there  is,  thirdly,  the  man  who,  not  less  patrioitc 
than  the  first  and  not  less  ecclesiastical  than  the  second,  acts 
on  and  lives  up  to  higher  principles  of  action,  and  seeks  first 
and  last  what  seems  to  him  to  be  the  glory  of  Cod.  This  last  class 
I  is  represented  to  some  extent  by  Anselm ;  it  is  not  numerous, 
and  in  an  age  of  monastic  sanctity  and  pretension  is  especially 
exposed  to  the  intrusion  of  false  brethren,  such  as  the  fanatic  who 
is  ambitious  of  martyrdom,  or  the  hypocrite  who  will  endure  the 
risks  of  persecution  provided  he  obtains  the  honour  of  popu- 
larity. Thomas  Becket  lived  through  all  three  phases,  and 
friends  and  enemies  to  the  present  day  debate  to  which  of  the 
two  divisions  of  the  last  class  his  life  and  death  assign  him. 
His  promotion  to  Canterbury  put  an  end  to  the  first  act  of  his 
career.  Until  then  he  had  been  the  chancellor,  the  lawyer, 
judge,  financier,  caj)tain,  and  secretary  of  state.  Now  he  be- 
came the  primate,  the  champion  of  the  clergy,  the  agent  or 
patron  of  the  Pope,  whom  he  probably  had  persuaded  Henry  to 
recognise  ;  the  asscrtor  of  the  rights  of  his  Church  and  of  his 
own  constitutional  position  as  first  independent  adviser  of  the 

Crown.    The  date  at  which  he  resigned  the  chancellorship  is  un-  llisaliona- 

tioii  from  the 

certam,  but  it  seems  clear  that,  before  Henry's  return  from  France,  kinB. 
he  had  made  himself  enemies  among  his  former  associates  by 
demanding  from  them  restitution  of  estates  belonging  to  the  see 
of  Canterbury  which,  as  he  maintained,  they  held  unjustly,  and 
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Henry's  by  otherwise  assertinff  the  temporal  claims  of  his  see  ^.  Henry 
resentment.  ,         ,  ,  .  . 

was  no  doubt  hurt  by  the  resignation  of  the  chancellor,  but  was 

scaixely  prepared  to  find  his  late  minister  placing  himself  in  an 

attitude  of  opposition  which  had  no  precedent  in  the  historj'  of 

^     the  last  hundred  years.    Anselm's  quarrels  arose  fi-om  spiritual 

questions.    Those  of  Thomas  began  on  a  purely  secular  point. 

w^dstock  account  given  by  the  contemporary  Avi-iters  of  this  first 

on  the  dispute  is  very  obscure  :  it  concerned  however  some  question  of 
revenue  or  _      _         _  _  _  ^ 

"63-  taxation  in  which  the  king  was  anxious  to  make  a  change  bene- 
ficial to  the  royal  revenue.  Every  hide  of  land,  we  are  told  ^, 
paid  to  the  sheriff  two  shillings  annually,  in  consideration  of  his 
services  in  the  administration  and  defence  of  the  shire.  This 
sum  the  king  wished  to  have  enrolled  as  part  of  the  royal 
revenue,  intending  probably  to  reduce,  as  he  afterwards  did,  the 
power  of  the  sheriffs,  or  to  remunerate  them  from  some  other 
fund.  A  tax  so  described  can  hardly  have  been  anything  else 
than  the  Danegeld,  which  was  an  impost  of  two  shillings  on  the 
hide,  and  was  collected  by  the  sheriffs,  being  possibly  comjiounded 
for  at  a  certain  rate,  and  paid  by  them  into  the  Exchequer.  As  the 
Danegeld  from  this  very  year  1163  ceases  to  appear  as  a  distinct 
item  of  account  in  the  Pipe  Rolls,  it  is  impossible  to  avoid  con- 
necting the  two  ideas,  even  if  we  may  not  identify  them.  Whether 
the  king's  object  in  making  this  proposition  was  to  collect  the 
Danegeld  in  its  full  amount,  putting  an  end  to  the  nominal  assess- 
ment which  had  been  long  in  use,  and  so  depriving  the  sheriffs 
of  such  profit  as  they  made  from  it,  or  whether  he  had  some  other 
end  in  view,  it  is  impossible  now  to  determine  ;  and  consequently 
it  is  difficult  to  understand  the  position  taken  by  the  archbishop. 
'We  will  not,'  he  is  recorded  to  have  said,  'my  lord  king,  saving 
your  good  pleasure,  give  this  money  a8  revenue ;  but  if  the 
sheriffs  and  servants  and  ministers  of  th»  shires  will  perform 
their  duties  as  they  should,  and  maintain  and  defend  our  de- 
pendants, we  will  not  be  behindhand  in  contributing  to  their  aid.' 
The  king  in  anger  answered,  '  By  the  eyes  of  God,  it  shall  be 

'  Gervase,  c.  1384. 
Grim,  Vita  S.  Thorn,  i.  21  ;  Roger  of  I'oiitigny,  i.  1 13;  Gariiier,  p.  65  ; 
Will.  Cantuar.  ii.  5. 
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given  as  revenue,  and  it  shall  be  entered  in  the  king's  accounts ;  Becket's  ' 
and  you  have  no  right  to  contradict ;  no  man  wishes  to  oppress  to  the  k?n? 
}-our  men  against  your  ■will.'    Becket  replied,  '  My  lord  king,  by  0" taiatfonf 
the  reverence  of  the  eyes  by  which  you  have  sworn,  it  shall  not 
be  given  from  my  land,  and  from  the  rights  of  the  Church  not  a 
penny  ^'    We  are  not  told  fmiher  of  the  immediate  result :  but 
the  king  and  his  minister  never  met  again  as  friends.    This  is, 
however  the  details  may  be  understood,  the  first  case  of  any 
opposition  to  the  king's  will  in  the  matter  of  taxation  which 
is  recorded  in  our  national  histoiy;  and  it  would  seem  to  have 
been,  formally  at  least,  successful. 

Three  months  after,  in  October,  in  the  council  of  Westminster, 
a  fresh  constitutional  quarrel  broke  out.  Ever  since  the  Con-  Council  of 
queror  had  divided  the  temporal  and  spiritual  courts  of  justice,  Siifster. 
the  treatment  of  criminal  clerks  had  been  a  matter  of  diflSculty ; 
the  lay  tribunals  were  prevented  by  the  ecclesiastical  ones  from 
enforcing  justice,  and  the  ecclesiastical  ones  were  able  only  to 
inflict  spiritual  penalties.  The  reasonable  compromise  which  had 
been  ])ropounded  by  the  Conqueror  himself,  in  the  injunction  that  Dispute 
the  lay  oflScials  should  enforce  the  judgments  of  the  bishops  ^,  criminous 
had  been  rendered  inefficacious  by  the  jealousies  of  the  two 
estates ;  and  tlie  result  was  that  in  many  cases  grossly  criminal 
acts  of  clerks  escaped  unpunished,  and  gross  criminals  eluded 
the  penalty  of  their  crimes  by  declaring  themselves  clerks.  The 
fact  that  the  king  took  up  the  question  at  this  moment  seems 
to  show  that  he  was  already  undertaking  the  reform  of  the 
criminal  law  which  he  carried  into  effect  three  years  after.  He 
projmscd  tliat  the  anomalous  state  of  things  should  cease;  that 
clerical  criminals  should  be  tried  in  the  ordinary  courts  of  the 
country ;  if  they  were  convicted  or  confessed,  they  should  be 
degraded  by  the  bishops  and  delivered  over  to  the  executioners 
for  condign  punishment'.  Becket  resisted  ;  it  was  sufficient  that 
the  criminal  should  be  degraded ;    if  he  offiinded  again,  he 

'  Grim.  i.  22. 

'  See  above,  j).  283.  If  the  excommunicated  person  wa-s  obdurate  for 
forty  flays,  tlie  kiiii;  issued  a  writ  to  the  nherifiF  to  seize  him  and  compel 
bini  to  Hiitisfy  tlic  church.     Rot.  CI.  ii.  166. 

Hoveden.i.  219;  (Jerva-se,  c.  1384  ;  (irim.  i.  22  sq. ;  R.  Ponti({ny,  i. 
115  8q. ;  Anon.  Lambeth,  ii.  88. 
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offended  as  a  layman,  and  the  king  might  take  him ;  but  the  first 
punishment  was  sufiicient  for  the  fii'st  offence.  The  king  on  the 
same  occasion  complained  heavily  of  the  exactions  of  the  eccle- 
siastical courts,  and  proposed  to  the  assembled  bishops  that  they 
should  promise  to  abide  by  the  customs  which  regulated  those 
courts  and  the  rights  of  the  clergy  generally,  as  they  had  been 
allowed  in  the  days  of  his  grandfather.  The  archbishop  saw  that 
to  concede  this  unreservedly  would  be  to  place  the  whole  of  the 
clergy  at  the  king's  mercy  :  he  prevailed  on  the  bishops  to  assent 
'  saving  their  order,'  and  the  king,  irritated  by  the  opposition, 
left  the  assembly  in  anger.  Immediately  after  he  ordered  the 
archbishop  to  resign  the  honours  of  Eye  and  Berkhampsted 
which  had  been  committed  to  him  as  chancellor 

After  two  or  three  unsatisfactory  interviews  with  Becket,  the 
king  called  together  at  Clarendon,  in  January  1164,  the  whole 
body  of  the  bishops  and  barons^.  Again  the  ai'chbishop  was 
bidden  to  accept  the  customs  in  use  under  Henry  I ;  and  again 
he  declined  doing  anything  unconditionally.  Then  the  king 
ordered  tliat  they  should  be  reduced  to  writing,  having  been 
first  ascertained  by  recognition.  The  recogiiitors,  according  to 
the  formal  record,  were  the  archbishops,  bishops,  earls,  barons, 
and  most  noble  and  ancient  men  of  the  kingdom ;  according  to 
the  archbishop,  Richard  de  Lucy  the  justiciar  and  Jocelin  de 
Bailleul  ^,  a  French  lawyer  of  whom  little  else  is  known,  were 
the  real  authors  of  the  document,  which  was  presented  as  the 
result  of  the  inquiry,  and  which  has  become  famous  under  the 
name  of  the  '  Constitutions  of  Clarendon.' 

140.  The  Constitutions  of  Clarendon  are  sixteen  in  number,  and 
purport  to  be,  as  may  be  inferred  from  their  production,  a  codi- 
fication of  the  usages  of  Henry  I  on  the  disputed  points.  They 
concern  questions  of  advowson  and  presentation,  churches  in 
the  king's  gift,  the  trial  of  clerks,  the  security  to  be  taken  of 


'  Herhert  of  Bosliain,  iii.  in.  Ho  had  hold  thorn  since  1156,  and  pro- 
bably from  hia  first  a)i|)ciiutinent  .as  chancellor.    Pipe  Koll  2  Hen.  II. 

"  '  Ex  mandate  reikis,  concurrentilms  episcojiis  ct  procorihus.'  R.  Diceto, 
c.  536.  Cf.  Gervase,  c.  1385;  '  generale  coiiciliuiu ;'  W.  Fitz-Stephen,  i.  JIS- 

'  Robertson,  Becket,  p.  97. 
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the  excommunicated,  the  trial  of  laymen  for  spiritual  offences,  Contents  of 
the  excommunication  of  tenants-in-chief,  the  licence  of  the  clergy  tutions. 
to  go  abroad,  ecclesiastical  appeals  which  are  not  to  go  further 
than  the  archbishop  without  the  consent  of  the  king ;  questions 
of  the  title  to  ecclesiastical  estates,  the  baronial  duties  of  the 
prelates,  the  election  to  bishoprics  and  abbacies,  the  right  of  the 
king  to  the  goods  of  felons  deposited  under  the  protection  of 
the  Church,  and  the  ordination  of  villeins  Such  of  these  as 
are  of  importance  to  our  subject  may  be  noticed  elsewhere  :  it 
is  enough  at  present  to  remark  that,  while  some  of  the  Constitu- 
tions only  state  in  legal  form  the  customs  which  had  been 
adopted  by  the  Conqueror  and  his  sons,  others  of  them  seem  to 
be  developments  or  expansions  of  such  customs  in  forms  and 
with  applications  that  belong  to  a  much  more  advanced  state  of 
the  law.  The  baronial  status  of  the  bishops  is  unreservedly  Their  un- 
asserted, the  existence  of  the  Curia  Eegis  as  a  tribunal  of  fihl^tra^i^ 
regular  resort,  the  right  of  the  bishops  to  sit  with  the  other  of  Ifen^s*" 
barons  in  the  Curia  until  a  question  of  blood  occurs,  the  use  of  the  reform'^ 
juries  of  twelve  men  of  the  vicinity  for  criminal  causes  and  for 
recognition  of  claims  to  land,  all  these  are  stated  in  such  a  way 
as  to  show  that  the  jurisprudence  of  which  they  were  a  part  was 
known  to  the  country  at  large.  Accordingly,  the  institution  of 
the  Great  Assize — the  edict  by  which  the  king  empowered  the 
litigant  who  wished  to  avoid  the  trial  \>y  battle  to  obtain  a  re- 
cognition of  his  right  by  inquest  of  jury — must  be  supposed  to 
liave  been  issued  at  an  earlier  period  of  the  reign  :  and  the  use 
uf  the  jury  of  accusation,  which  is  mentioned  in  the  Laws  of 
Ethelrcd  but  only  indistinctly  traceable  later,  must  have  been 
revived  before  the  year  11 64.  And  if  this  be  so,  the  Constitu- 
tions of  Clarendon  assume  a  character  which  the  party  state- 
ments of  Becket's  biographers  have  not  allowed  them.  They 
an;  no  mere  engine  of  tyranny,  ov  secular  spite  against  a  church- 
man :  they  are  really  a  part  of  a  great  scheme  of  administrative 
reform,  by  which  the  dcbateabie  ground  between  the  spiritual 
and  temporal  powers  can  be  brought  within  the  reach  of  common 


'  Gervaae,  cc.  1386,  1387;  Select  Chartent,  pp.  119  134. 
H  h 
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TheConsti-  justice,  and  the  lawlessness  arising  from  professional  jealousies 
Clarendon  abolished.  That  they  were  really  this,  and  not  an  occasional 
general*''*  Weapon  of  controversy,  may  be  further  inferred  from  the  rapidity 
scheme.  which  they  were  drawn  up,  the  completeness  of  their  form, 

and  the  fact  that,  notwithstanding  the  storm  that  followed,  they 
formed  the  gi'oundwork  of  the  later  customary  practice  in  all 
such  matters. 

Becket's  To  Becket  however  and  his  followers  they  presented  them- 
thwn*^°°  selves  in  no  such  light.  The  archbishop  had  come  the  year 
before  from  the  council  of  Tours '  in  an  excited  state  of  mind, 
of  which  the  council  at  Woodstock  saw  the  first  evidence.  He 
best  of  all  men  must  have  known  the  beneficial  effects  which 
the  kingdom  at  large  had  experienced  from  the  king's  legal 
measures.  Yet  he  declared  them  to  be  incompatible  with  the 
freedom  of  the  clergy.  At  last,  moved  by  the  entreaties  of  his 
brethren,  whom  the  king's  threats  had  frightened,  he  declared 
his  acceptance  of  the  Constitutions  :  but  with  so  much  reluctance 
and  with  so  many  circumstances  on  which  no  consistent  tes- 
timony is  attainable,  that  the  impression  given  at  the  time  was 
that  he  was  temporising,  if  not  dealing  deceitfully.  He  sent 
immediately  to  ask  the  forgiveness  of  the  pope,  as  having  be- 
trayed the  interests  of  the  Church  '. 
Fatal  From  this  moment  the  intrigues  of  the  archbishop's  enemies, 

quarrel.  intrigues  for  which  his  own  conduct  had  given  the  opportunity, 
although  it  afforded  no  justification,  left  him  no  rest.  In  vain 
he  appealed  to  the  king  :  Henry  was  too  deeply  wounded  to 
forgive,  and  was  too  much  determined  oa  his  own  policy  of 
reform  to  think  of  yielding ;  and  the  courtiers  were  resolved 
that  no  reconciliation  should  take  place.  In  the  following 
October  a  council  was  called  at  Northampton to  which  the 

"  May  19,  116^.    Gervase,  c.  1384. 
*  Robertson,  Becket,  pp.  101-103. 

'  '  Convenerunt  illuc  epi.scopi,  comites,  baronea  totiiis  regni,  mandato 
regiB  urgente.'  R.  Die.  c.  537.  '  Solcnine  st.atuens  celebrare  concilium, 
omnes  qui  de  rege  tenerent  in  capite  mandari  ft'cit ;  citatus  est  et  archi- 
episeopus.'  Grim,  i.  39.  '  Generale  concilium.'  W.  Fitz-Steph.  i.  3l8. 
'  Episcopos  et  abbates,  comites  etiam  ct  proceres,  et  omnes  officialcs  auo8, 
omnesque  omnino  qui  alicujuH  cssent  auctoritatis  vel  nomiuia.'  Roger  of 
Pontigny,  i.  132. 
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archbishop  was  summoned,  not,  as  was  the  custom,  by  the  first  Council  of 

.  .  .  ,      „  Northamp- 

summons  issued  specially  to  him  as  the  first  counsellor  of  the  ton,  October, 

crown,  but  by  a  common  summons  addressed  to  the  sheriff  of 

Kent  and  ordering  him  to  cite  the  archbishop  to  answer  the 

claims  of  John  the  Marshal  ^.    At  that  council  his  ruin  was 

completed  :  he  was  overwhelmed  by  the  king's  demand  that  he 

should  produce  the  accounts  of  the  chancery,  and  by  the  charges 

of  his  enemies.    In  despair  of  justice,  in  fear  of  his  life,  or  in  the  Becket  goes 
^  .  .     into  exile., 

new  ambition  of  finishing  the  third  phase  of  his  career  by  exile 

or  martyrdom,  he  fled  from  Northampton  and  soon  after  took 
refuge  in  France,  where,  partly  by  threats  of  spiritual  punish- 
ment, partly  by  intrigues,  and  partly  by  invoking  the  legal 
interference  of  a  pope  who  had  little  sjTupathy  with  his  suffer- 
ings, he  conducted  a  struggle  which  fills  the  chronicles  of  the 
next  six  years. 

During  the  greatest  part  of  this  time  Henry  also  was  absent  Henry's 
,        Ti,     i      n-       •!  •  t    •  •         -vT  T    •  movements, 

from  Lngland.    He  paid  a  hurried  visit  to  Normandy  in  1165,  1164-1160. 

and  on  his  return  made  his  tliird  expedition  to  Wales.  Early 

in  1 166  he  held  a  council  of  the  clergy  at  Oxford^,  and  a  great 

assembly  of  the  bishops  and  baronage  at  Clarendon      He  had 

just  negotiated  a  marriage  for  his  eldest  daughter  with  Henry 

the  Lion  Duke  of  Saxony,  who  was  now  in  close  alliance  with 

Frederick  Barbarossa,  and  was  supposed  to  be  intending  to  join 

the  party  of  the  antipope.    Harassed  by  the  attacks  of  Becket, 

in  want  of  money  for  the  dowry  of  his  daughter,  invited  by  the 

emperor  to  join  the  schismatic  party,  committed  to  it  by  his  own 

envoys,  and  drawn  back  from  such  a  gross  mistake  by  Earl  Robert 

of  Leicester  the  justiciar,  who  refused  the  kiss  of  peace  to  the 

'  W.  Fitz-Stephen,  i.  220. 

'  R.  Diceto,  c.  5;\9;  Ann.  ThookeHb.  (ed.  Liiard),  p.  49  ;  W.  Newb.  ii. 
C.  13.  TIiIh  council  iH  BoinetimeH  iniKilatcd,  as  if  it  belonged  to  11 60  or 
1 161.  But  the  king  wag  abroad  in  those  years,  and  the  direct  evidence  of 
Ralph  de  Diceto  \n  amply  sufficient  to  fix  the  year. 

'  Tliis  assenibly  is  mentioned  by  Orim,  and  Roger  of  Pontigny,  aa  one  in 
which  an  oath  was  exacted  from  the  bishops  that  thoy  would  not  a|)peal  to 
the  pope.  Vit.  H.  Thorn,  i.  55,  156.  The  Pipe  Rolls  for  the  year  mention 
the  king's  residence  at  Clarendon,  and  give  several  payments  nunle  for  wine, 
carriage,  fish,  etc. :  as  well  as  for  wax  to  seal  the  suinnionses,  for  the  conduct 
of  approvers,  and  for  the  wages  of  the  gumnKmers.  See  Benod.  Pet.  ii. 
pref.  Ixi. 
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archbishop  of  Cologne  when  acting  as  the  imperial  ambassador  ^, 

The  Assize  HeniT  showed  himself  still  the  master  of  the  situation.  It  is 
ofClaren-  ,  .  .    ,    ,  ,  » 

don,  1166.  to  this  period  that  we  owe  the  Assize  of  Clarendon,  which  re- 
modelled the  provincial  administration  of  justice,  and  the  valu- 
able series  of  documents  which  are  contained  in  the  Black  Book 
of  the  Exchequer.  Immediately  after  the  council  of  Clarendon 
the  king  went  to  France,  where  he  was  employed  in  the  acquisi- 
tion of  Brittany  and  in  counteracting  the  intrigues  of  Becket 
until  March,  1170.  In  these  years  he  lost  some  of  his  oldest 
counsellors;  the  empress  and  Geoffrey  de  Mandeville  in  1167, 
Earl  Robert  of  Leicester  in  1168,  and  Bishop  Nigel  of  Ely  in 
The  king  1 1 69.  He  had  however  now  gained  sufficient  experience  in  affairs 
ministers,  to  be  independent  of  his  ministers — he  never  again  submitted  to 
the  advice  of  a  friend  such  as  Becket  had  been  ;  and  in  the 
family  of  the  old  ministers  of  the  Exchequer  he  found  a  number 
of  trained  clerks  who,  without  aspiring  to  influential  places  in 
the  government,  were  skilful  and  experienced  in  eveiy  depart- 
ment of  ministerial  work.  Bishop  Nigel  had  left  a  son  for 
whom  he  had  purchased  the  reversion  of  his  own  office  of 
treasurer,  Richard  Fitz-Neal,  the  author  of  the  Dialogus  de 
Scaccario,  afterwards  bisho})  of  London.  Another  of  his  clerks, 
probably  a  kinsman,  earned  an  unhappy  notoriety  during  the 
Becket  quarrel  as  Richard  of  Ilchester  ^  ;  he  was  a  man  of  con- 
summate skill  in  diplomacy  as  well  as  finance,  acted  as  justiciar 
of  Normandy,  and  was  constantly  employed  as  a  justice  and 
baron  of  the  Exchequer  at  home.  The  office  of  chancellor  was 
not  filled  up  during  Becket's  life,  John  of  Oxford,  another  of  his 
personal  opponents,  acting  as  protonotarj-,  vice-chancellor  or 
keeper  of  the  seal.  The  office  of  justiciar  was  retained  by 
Richard  de  Lucy,  whose  fidelity  to  the  king,  notwithstanding  his 

'  R.  Diceto,  c.  5.'^9. 

'  Richard  of  Ilcliuster  was  a  writer  or  clerk  in  the  Curia  and  Exchequer 
from  the  beginning  of  the  reign  of  Henry  If  ;  Pipe  Roll,  pp.  30.  31,  98. 
He  became  archdeacon  of  Poictiers  before  1 164,  and  was  made  bishop  of 
Winchester  in  1174.  His  illegitimate  son,  Herbert  bishop  of  Salisbury, 
was  called  Pavper  or  le  Poor,  a  name  which  belonged  peculiarly  to  the 
faudly  of  I{()ger  of  Salisbury  tile  justiciar.  So  that  it  is  most  probable  that 
Hicliard  was  a  kinsman  of  Nigel,  whose  son,  the  bishop  of  Loudon,  speaks 
of  him  with  great  respect  in  the  Dialogus  de  Scaccario.  He  was  a  kinsman 
also  of  Gilbert  Foliot ;  S.  T.  C.  V.  291. 
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devotion  to  the  memory  of  Becket',  and  Lis  frank  determination, 

wliere  he  coukl,  to  assert  the  riglits  of  the  nation,  earned  him  the 

lionourable  title  of  Richard  de  Lucy  the  Loyal  ^. 

141.  The  credit  of  having  drawn  up  the  Assize  of  Clarendon^  The  Assize 

.  .  .  ^  ofClaren- 

niust  be  divided  between  the  king  and  his  advisers.    Whether  don. 

(>r  no  it  owes  some  part  of  its  impoi-tance  to  the  loss  of  the 
legal  enactments  that  had  preceded  it,  it  is  the  most  important 
document  of  the  nature  of  law,  or  edict,  that  has  appeared  since 
the  Conquest ;  and  whether  it  be  regarded  in  its  bearing  on 
logal  history,  or  in  its  ultimate  constitutional  results,  it  has  the 
greatest  interest.  The  council  in  which  it  was  passed  is  de- 
scribed as  consisting  of  the  archbishops,  bishops,  abbots,  earls, 
and  barons  of  all  England  ;  Becket  however  was  not  present, 
and  the  assembly  probably,  among  its  minor  acts,  issued  some 
K;ntence  against  him  and  his  relations.  The  Assize  however 
contains  no  mention  of  him.  It  is  arranged  in  twenty-two  Ks  contents, 
aiilcles,  which  were  furnished  to  the  judges  about  to  make  a 
general  provincial  visitation  Of  these  the  first  six  describe 
the  manner  in  which  the  presentment  of  criminals  to  the  courts 
of  the  justices  or  the  sheriff  is  henceforth  to  be  made.  Inquest  The  jury  of 
is  to  be  held,  and  juries  of  twelve  men  of  the  hundred,  and  four  ment. 
men  of  the  township,  are  to  present  all  persons  accused  of  felony 
by  public  report ;  these  are  to  go  to  the  ordeal,  and  to  fare  as 
that  test  may  determine.    By  the  other  articles  all  men  are 

'  He  founded  tlie  abbey  of  Lesne.s  in  Kent  in  honour  of  the  martyr, 
and  became  a  c.iDon  there  after  his  resignation.  Ben.  Pet.  i.  238 ;  Mon. 
Angl.  vi.  456. 

'  Jordan  Fantosme  (ed.  Michel),  p.  70. 

'  The  .'Vswizo  of  ( 'l.ircndon  was  lon<{  known  only  through  the  Assize 
of  Northampton,  jjuldislied  ten  years  later  :  it  was  first  printed  by  Sir 
F.  Palgrave,  (Jonimonweallh,  pp.  clxvi-clx.xi.  It  will  be  found,  edited 
fi-om  a  bettor  MS.,  in  Select  Charters,  pp.  134-139;  also  in  my  edition  of 
Benedict  of  Peterborough,  vol.  ii.  app.  pp.  cxlix-cliv;  Hoveden,  ii.  cii-cv, 
248-253.  It  has  not  unnaturally  been  confused  with  the  C'on.stitutions  of 
('larendon ;  and  even  (ifrva.se,  wlul  w.as  a  eon  temporary,  describes  the 
Assize  of  Northam]>ton  as  a  rceiiactment  of  the  act  of  Clarendon  :  '  Pro 
cujus  exsiecruudis  institutis  l)eatus  martyr  Thomas  CJantuariensis  uscpie 
in  septennium  exulavit.'  c.  1433.  The  Assize  and  the  Constitutions  have 
nothing  in  common. 

*  This  Assize  si'cms  to  be  referred  to  in  the  Dialogus  de  Scaocario,  ii. 
c.  10;  as  '  arctior  iwsisa  ({uam  rex  projitor  sccleratos  constituit;'  and 
'  Regia  constitutio  quae  est  pro  bono  pacis.'  Ibid. 
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Articles  of   directed  to  attend  the  county  courts,  and  to  join,  if  required,  in 

under'the    these  presentments ' ;  no  franchise  is  to  exchide  the  justices,  and 

no  one  may  entertain  a  stranger  for  whom  he  -will  not  be 

responsible  before  them ;  an  acknowledgment  made  before  the 

hundred  court  cannot  be  withdrawn  before  the  justices  ^ ;  even 

the  result  of  the  ordeal  is  not  to  save  from  banishment  the  man 

of  bad  character  who  has  been  presented  by  the  inquest;  one 

sheriff  is  to  assist  another  in  the  pui'suit  and  capture  of  fugitives. 

The  sessions  of  the  justices  are  to  be  held  in  full  county  court. 

Two  curious  articles  touching  the  ecclesiastical  relations  of  the 

State  follow;  no  convent  or  college  is  to  receive  any  of  the 

mean  people  into  their  body  without  good  testimony  as  to 

character,  and  the  heretics  condemned  at  the  recent  council  of 

Oxfoi'd  are  to  be  treated  as  outlaws.   The  Assize  is  to  hold  good 

so  long  as  the  king  shall  please. 

Its  import-      In  this  document  we  may  observe  several  marks  of  the 

loffai  monu-  j)ermanence  of  the  old  common  law  of  the  countiy.    Not  only 

is  the  agency  of  the  shire-moot  and  hundred-moot — the  four 

best  men  of  the  township,  and  the  lord  with  his  steward — applied 

to  the  carrying  out  of  the  edict,  but  the  very  language  of  the 

ancient  laws  touching  strangers  and  fugitive  felons  is  repeated 

The  inquest  itself  may  be  native  or  Norman,  but  there  is  no 

doubt  as  to  the  character  of  the  machinery  by  which  it  is  to  be 

carried  out.    In  the  article  which  directs  the  admission  of  the 

justices  into  every  franchise  may  be  detected  one  sign  of  the 

anti-feudal  policy  which  the  king  had  all  his  life  to  maintain. 

It  is  carried  The  visitation  was  carried  out  in  the  sp>-ing  and  summer  of 
out  l)y  a 

judicial  eyre.  1 1 66;  two  justices,  the  earl  of  Essex  and  Richard  de  Lucy, 
travelled  over  the  whole  country  ^,  and  the  proceeds  of  their 
investigations  swell  the  accounts  of  the  Pipe  Roll  of  the  year  to 
an  unusual  size.    The  enormous  receipts  under  the  heads  of 

'  'Homines  de  Tichcsoura  debciit  v.  niarcas  quia  noluerunt  jurare 
assisam  reps.'    Pipe  lioll  of  1166. 

°  Compare  this  with  (Jlanvill,  lib.  viii.  c.  9.  It  seems  to  be  the  first 
mention  of  tlie  distinction  of  a  court  of  record  from  one  not  of  record. 

'  Compare  with  the  clause  about  stian<;ers,  the  I^aws  of  Edward  the 
Confessor,  c.  23;  Canute,  Sec.  28;  Willi.am  I,  i.  48;  Henry  I,  8,  §  f. 

*  In  eighteen  counties  assizes  were  In  Id  by  Richard  de  Lucy,  who  was 
accompanied  by  the  earl  of  Essc.\  in  seventeen  out  of  the  number. 
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placita  ^,  the  chattels  of  those  who  failed  in  the  ordeal  ^,  fines  strict  en- 
exacted  from  the  men  who  refused  to  swear  under  the  king's 
assize the  goods  of  those  hanged  under  the  Assize  of  Clarendon 
the  expenses  of  the  gaols  which  the  Assize  ordered  to  be  built  or 
to  be  put  in  good  repair  ^,  mark  the  accounts  of  this  and  several 
succeeding  years.  These  entries,  which  have  nothing  correspond- 
ing with  them  in  the  rolls  of  the  earlier  years,  seem  to  suggest 
tlie  conclusion  that  the  act  from  which  they  resulted  was  really 
a  great  measure  of  innovation ;  an  attempt  to  invigorate  the 
local  administration  of  justice,  and  the  initiative  measure  of  a 
newly-developed  principle  of  judicial  process ;  a  distinct  step 
forwards  in  the  policy  of  bringing  the  royal  jurisdiction  into 
close  connexion  with  the  popular  courts,  and  thus  training  the 
nation  to  the  concentration  of  the  powers  of  the  people  in 
the  representative  parliaments  of  later  ages. 

The  immediate  results  of  the  Assize  were  by  no  means  Subspquent 
transient;  the  visitation  of  1166  was  followed  by  an  itinerant  provh'dal" 
survey  of  the  forests  in  1167,  and  in  1 168  by  a  thorough  circuit 
of  the  shires  held  by  the  barons  of  the  Exchequer  mainly  for 
the  purpose  of  collecting  the  aid  which  Henry  demanded  for  the 
marriage  of  his  eldest  daughter.  It  is  not  improbable  that  the 
discussion  of  this  aid  took  place  in  the  council  of  Clarendon  in 
1 166 for  Henrj-  was  not  in  England  between  that  date  and  the 
time  when  the  money  was  collected ;  but  it  is  possible  tiiat  it  was 
taken  as  a  matter  of  course  under  the  recognised  feudal  principle 

'  Some  extracts  will  be  found  in  Madox,  Hist.  Exch.  pp.  235,  236.  ' 
'  '  De  catallis  fugilivorum  et  eorum  qui  perierunt  in  judicio  a(iuae.' 
Roll  of  1 166  :  this  entry  occurs  in  a  large  number  of  counties. 
'  See  aliove,  p.  469  :  cf.  p.  397  above. 

*  '  De  catallis  fugitivorum  et  suspensorum  per  assisam  de  Clarendon.' 
Roll  of  1 169. 

'  The  expenses  of  gaola  at  Canterbury,  Rochester,  Huntingdon,  Cam- 
bridtje,  Saruni.  Malmesbury,  Aylesbury,  and  Oxford  are  accounted  for  in 
the  Roll  of  1 166. 

•  Alan  de  Nevill  held  the  forest  courts  in  1 167  ;  in  1  lf)8  the  barons  who 
took  the  aid  were  Richard  of  llcliester,  Reginald  of  W'aroiinu,  Wiliiaui 
Himset,  and  (luy  the  dean  of  Waltliani ;  besides  these,  Richard  de  Lucy 
acted  in  Yorkshire  and  Cunibeilaiid,  Henry  Fitz  Gerold  in  Kent,  and 
William  Fit/.-.John  in  Dorset  and  Somerset.     Roll  of  i  |6S. 

'  The  purchase  of  a  hut(;li,  '  Una  luicliia  ad  ciistodieiidas  cartiis  baronum 
de  militibus'  (Roll  of  1 166),  would  seem  to  fix  the  date  of  the  documents 
preserved  in  the  Liber  Niger;  Madox,  Hiat.  Exeh.  p.  400. 
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The  aid  of    in  such  cases.  The  assessment  was  one  mark  on  the  knight's  fee' ; 

and  the  numl^er  of  knights'  fees  on  which  it  was  assessed  was 

certified  by  the  landliolders  themselves.    The  collection  of  the 

money  occupied  the  barons  for  two  years",  and,  as  appears 

from  the  action  of  the  next  year,  did  not  satisfy  the  king,  whilst 

it  called  forth  great  complaints  on  the  part  of  the  people.  The 

visitation  of  the  barons  was  used  for  judicial  as  well  as  financial 

purposes,  the  sheriffs  had  great  opportunities  of  enforcing  justice 

as  well  as  of  making  perquisites,  and  the  exaction  following  so 

close  on  the  severe  assize  of  1166  led  men  not  unreasonably  to 

regard  the  mechanism  employed  for  the  repression  of  crime  as 

one  of  a  series  of  expedients  for  increasing  the  receipts  of  the 

Complaints  Exchequer.  The  murmurs  of  the  T)eople  reached  the  king  in 
of  the 

people.  Normandy ;  and  he  had  by  this  time  other  reasons  for  paying 
a  visit  to  England. 

Proposal  to      142.  He  was  now  thoroughly  weary  of  the  Becket  controversy, 

crown  the  .       .  i    i       i    i       -t        e  -r      •  -ittt 

heir,  in  1170.  and  the  pertmacious  underhand  hostility  of  Lewis  V  ll.  He 
had  succeeded  in  compelling  the  Bretons  to  submit  to  Geoffrey 
his  third  son,  whom  he  had  married  to  the  heiress  of  Count 
Conan  ;  and  he  was  anxious  to  obtain  for  his  son  Henry  the 
right  to  govern  England  as  viceroy  or  sharer  in  the  rights  of  the 
crown,  which  could  be  conferred  only  by  the  rite  of  coronation. 
With  this  object  in  view  he  returned  in  March,  11 70,  and  held  a 
great  court  at  Easter  at  Windsor,  and  another  immediately  after 

Inquest  of  at  London.  In  this  second  assembly,  which  coincided  probably 
sheriffs.  .  .  r  J 

with  the  Easter  session  of  the  Exchequer,  he,  by  an  extra- 
ordinary act  of  authority,  removed  all  the  sheriffs  of  the  king- 
dom from  their  offices,  and  issued  a  commission  of  inquiry  into 
their  receipts,  which  was  to  report  to  him  on  the  14th  of  June, 
the  day  fixed  for  the  coronation  of  the  younger  Henry  The 
commission  of  inquiry,  the  text  of  which  is  extant,  contains 
thirteen  articles,  which  specify  both  the  matters  to  be  investi- 
gated and  the  particular  method  by  which  the  information  is  to 


*  Madox,  Hist.  Exih.  p.  398. 

'  The  Hame  officers  aetcd  as  in  1168,  with  the  adilition  of  John  Cumin, 
»fter\var(ls  archbisho])  of  Dublin,  aud  Gorvaso  of  Cornhell. 
»  Bened.  Pet.  i.  5. 
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be  obtained.  The  barons  to  whom  it  is  intrusted  are  to  take  Use  of  the 
the  oaths  of  all  the  barons,  knights,  and  freeholders  of  each 
countj',  and  to  receive  their  evidence  as  to  the  receipts  of  the 
sheriffs  and  the  whole  staff  of  their  servants,  of  the  bishops  and 
the  whole  host  of  their  temporal  officers,  of  all  the  special 
administrators  of  the  royal  demesne,  of  the  itinerant  officers  of 
the  Exchequer,  and  of  all  others  who  have  had  the  opportunity 
of  touching  the  public  money :  in  particular,  inquiry  is  to  be  Articles  of 
made  into  the  execution  of  the  Assize  of  Clarendon,  whether  it 
has  been  justly  earned  out,  and  whether  the  officers  employed 
in  it  have  taken  bribes  or  hush-money;  into  the  collection  of  the 
aid  pur  fille  marier,  and  into  the  profits  of  the  forests  :  a  supple- 
mentary article  directs  inquiry  into  the  cases  in  which  homage 
due  to  the  king  and  his  son  has  not  been  paid^.  The  great 
amount  of  business  which  thus  accrued  could  not  be  dispatched 
in  so  short  a  time  by  the  same  staff  of  officers  ;  the  inquest  was 
taken  by  twelve  '  Barons  errant,'  clerk  and  lay,  in  the  counties 
nearest  London,  and  by  similar  large  commissions  in  the  more 
distant  shires ;  they  were  probably  composed  mainly  of  the 
baronage  of  the  district,  who  would  naturally  scrutinize  with 
some  jealousy  the  proceedings  of  both  the  sheriffs  and  the 
judges  ^.  The  result  was  apparently  the  acquittal  of  the  officials  :  Removal  of 
whether  or  no  this  was  obtained  by  purchase^,  no  further  pro- 
ceedings were  taken  against  them,  but  the  sheriffs  were  not  re- 
stored to  their  sheriffdoms,  and  had  no  further  opportunity  given 
them  of  making  their  office  a  stepping-stone  to  greater  wealth 

'  Gervase,  c.  1410;  Bencd.  Pet.  ii.  clvi  sq.;  Select  Charters,  pp.  140  sq. 
On  tlie  points  of  likeness  between  this  docuinent  and  the  Instructions  given 
to  the  Karolini,'ian  Mi.-isi,  see  below,  cha|).  xiii.  p.  613. 

'  Gervase  gives  tlie  names  of  the  cominissioneis  for  the  counties  of  Kent, 
Surrey,  Middlesex,  lierkshire,  Oxford,  Buckingham,  and  Bedford  :— the 
abbots  of  S.  Augustine's  and  Cliertsey ;  tlio  earl  of  Clare,  William  of 
Avranches,  Manasser  of  Daniinartin,  Ciorohl  Fitz-I'alidi,  Gilbert  de  I'inkeni, 
William  Fitz-Helton,  William  Fitz-Neal,  William  Kitz-Martin,  l{al])h  of 
the  Hospital,  and  Balph  de  Dene.  In  Warwickshire  and  LeieesterNhire 
Walter  de  Insula  and  Kustace  Fitz-Stephen  acted  '  de  Inquigitionu  Vice- 
coniitum  Angliae.'    Madox,  Hist.  Excli.  p.  97. 

'  William  I'.asset,  who  had  been  Hhcrifl"  of  FiOiccsterHhire,  owed  in  the 
19th  year  of  Henry  1 1  100  marks  '  pro  hue  cpu'm  fecit  cum  rego  de  jurata 
facta  su|)cr  eum  de  Inquiaitioue  V'iceconiituin  Angliae.'  Madox,  Hist. 
Exch.  p.  97. 
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New         and  position Henry  placed  in  their  vacant  magistracies  the 

oflScers  of  the  Exchequer  whom  he  knew  and  trusted  ;  adopting 

in  this  respect  the  plan  of  his  grandfather,  who  had  used  his 

judges  for  sheriffs,  although  he  avoided  throwing  too  many  of 

the  counties  into  any  single  hand  :  the  Curia  Regis  and  the 

shire  thus  are  brought  together  closer  than  ever,  whilst  a  blow 

is  struck  at  the  local  influence  of  the  feudal  lords. 

Coronation       The  Whitsuntide  of  1170  was  however  marked  by  a  more 

kiiig.^'^"""^  critical  event  than  the  inquest  of  sherifiFs.     The   heir  was 

crowned  as  Henrj'  III ;  the  ceremony  was  performed  not  by 

Thomas  of  Canterbury,  but  by  Roger  of  York,  and  the  wife 

of  the  young  king  was  not  crowned  with  him.    This  act,  which 

was  intended  by  Henry  as  a  sign  and  seal  of  power,  was  a 

most  unfortunate  mistake.    He  had,  not  unnaturally,  supposed 

that  it  would  strengthen  the  supreme  authority  to  have  in  each 

division  of  his  dominions  a  sufficient  representative  of  royal 

majesty^:  he  found  that  he  had  placed  a  dangerous  weapon 

in  the  hands  of  an  undutiful  son  :  the  minor  irregularities  of  the 

It  produces  corouation-day  roused  his  enemies  to  frenzy ;  Tliomas  Becket 
3  crisis  in 

the  Becket   asserted  that  the  rights  of  Canterbury,  of  the  English  Clmrch, 

quarrel.  Christianity  itself,  were  outraged  bj'  Archbishop  Roger's 

intrusion ;  and  Lewis  VII,  hurt  at  the  neglect  of  his  daugliter, 

and  backed  by  the  support  of  the  family  of  Champagne,  who 

combined  careful  orthodoxy  with  intense  hatred  of  the  house 

of  Anjou,  urged  the  pope  to  put  the  kingdom  under  interdict. 

Before  these  invitations  took  effect,  Henry,  alarmed  as  he  might 

well  be,  hastened  into  France,  reconciled  his  long  quarrel  with 

Murderof  the  archbishop,  and  authorised  his  return.  Becket  returned  in 
the  arch-      t-.        ,  •        i    ,  •       i  •  1  1    i  1 

bishop.       December,  excomnmnicated  the  opposmg  bishops,  provoked  the 

king  to  utter  his  angrj'  and  hasty  wish  to  be  rid  of  him,  and  ex- 
piated his  imprudent  and  unchristian  violence  by  a  cruel  death, 
on  the  29th  of  December,  11 70. 

'  The  Chronicle  of  Benedict,  i.  5,  says  that  some  of  the  slieriffs  were 
shortly  after  replaced  ;  but  an  examination  of  the  lists  of  the  ahoriffs,  given 
in  the  thirtieth  Report  of  the  Deputy-Keeper,  shows  that  it  w;is  done  in 
very  few  cases,  and  tliat  none  of  the  sheriffs  now  removed  were  employed 
as^ain,  except  tli^'se  wiio  were  members  of  the  Curia  Regis,  as  Ranulf 
(jlanvill  and  William  Jiasset. 

"  Benedict,  i.  132. 
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He  was  at  once  hailed  as  a  martyr  by  Lewis  VII  and  the  He  is  hailed 

o  1  1        c  1  as  a  martyr, 

count  of  Champagne ;   the  monks  of  Canterbury  were  ready 

to  accept  him  as  their  patron  saint  after  death,  although  they 

had  cared  little  about  him  during  his  life  :  the  tide  of  miracle 

began  to  flow  immediately,  and  with  it  the  tide  of  treason  and 

disaffection  around  the  person  of  the  king. 

143.  Heniy's  anger  and  horror  at  the  murder  of  the  arch- Henry  ap- 

1-1  1  •  1       1  1    •       •  1    plies  for 

bishop — an  act  which  showed  m  its  perpetrators  not  only  absolution. 

great   brutality,  but  a   profound    disregard   for   the  king's 

reputation  and  for  the  public  safety — urged  him  to  apply  at 

once  in  self-defence  to  Rome.    That  done,  he  must  keep  out 

of  the  way  of  the  hostile  legation  which  had  been  dispatched 

to  Normandy.    He  collected  his  forces  in  the  duchy,  crossed  He  visits 

.  Ireland, 

to  England  in  August,  1171,  and  thence  to  Ireland,  where  he  1171. 
remained,  receiving  the  homages  of  the  bishops  and  princes  of 
that  divided  countiy,  until  he  heard  that  the  legates  who  were 
sent  to  absolve  him  had  airived  in  Normandy,    This  was  in  His  absolu- 
March,  1172.    On  receiving  the  news  he  returned  as  rapidly  117"'.*^'^^ '  ' 
as  he  had  come,  made  his  submission  to  the  papal  representa- 
tives, clearing  himself  by  oath  of  all  complicity  in  the  death 
of  Becket,  renouncing  the  Constitutions  of  Clarendon,  and  swear-  Repeated 
ing  adlicsion  to  Alexander  III  against  the  antipope.     The  ff^-*." 
submission  was  completed  at  Avranches  in  September As  Second 

.        .  ^  coronation 

one  portion  01  the  pacification,  the  younger  Henry  was  crowned  of  the  heir, 
a  second  time,  on  this  occasion  in  company  with  his  wife,  at  ' 
Winchester  instead  of  Westminster,  and  by  the  archbishop  of 
Rouen  instead  of  the  archbishop  of  York  ^.  The  long  storm 
seemed  to  have  ended  in  a  profound  calm.  The  king  found 
time  to  demand  a  scutage  from  those  barons  who  had  not  joined 
him  in  his  Irish  expedition',  and  set  to  work  with  characteristic 
ehisticity  on  a  scheme  for  a  marriage  of  his  youngest  son  .John 
witli  the  heiress  of  Maurienne.  • 

144.  But  the  momentary  quiet  was  preparatory  to  the  real  Rebellion. 

'  See  Bfnedict,  i.  31,  32  ;  Hoveden,  ii.  35-.^9;  ftnd  p.  561  below. 

'  Renod.  i.  31.  Tlie  queen  was  iinointed  as  well  aa  crowned  :  the  young 
kinjti;  wan  crowned  only. 

'  Miidox,  HiHt.  Exeh.  p.  438  :  '  De  Bcutagio  militum  qui  non  ftbierunt  in 
Hib  urniam  nec  denarioB  nec  milites  pro  ho  uiiuerunt.' 
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Ca'isesof  the 
rebellion  of 
"73- 


The  young 
king  refuses 
John  a  pro- 
vision. 


League 
af^inst 
Henry  II. 


burst  of  tlie  storm,  which  had  been  long  gathering  in  regions 
for  more  dangerous  to  Henry's  power  than  the  council-chamber 
of  the  pope.  The  long  strain  of  the  Becket  quarrel  had  worn 
out  his  patience,  and  the  humiliation  Avhich  attended  the  visit 
of  the  legates  placed  him  before  liis  barons  in  a  position  which 
no  English  sovereign  had  yet  filled.  He  had  become  irritable 
and  exacting,  had  alienated  his  wife,  and  failed  to  secure  the 
love  of  his  children.  His  very  measures  of  reform  had  arraj'ed 
against  him  the  many  whose  interests  were  affected  by  his  reforms. 
A  conspiracy  against  his  life,  contrived  by  Adam  de  Port,  was 
discovered^.  The  feudal  spirit  was  ready  for  its  opportunity, 
which  Lewis  VII  was  eager  to  make.  The  old  men  who  re- 
membered Stephen's  time  were  passing  away,  and  the  young 
ones  were  looking  forward  to  the  rule  of  a  new  generation. 
The  Maurienne  negotiation  was  the  spark  that  set  the  mass 
of  disaffection  in  flame.  The  king's  proposition,  that  a  proper 
provision  should  be  made  for  John,  was  opposed  by  his  eldest 
son  :  he  demanded  a  substantive  share  in  the  administration 
of  the  government  ;  he  would  have  England  or  Normandy  to 
bimself,  or  at  least  some  territory  of  his  own  where  he  and 
his  wife  might  be  a  real  king  and  queen  ^.  That  he  was 
prompted  by  Lewis  VII  and  encouraged  by  promises  of  the 
lords  of  Normandy,  England,  and  Anjou,  the  historian  of  the 
time  distinctly  asserts  ^ ;  and  the  result  gives  some  probability 
to  the  statement,  although  it  is  not  probable  that  in  England 
an  actual  conspiracy  of  any  wide  extent  was  on  foot.  At 
Midlent,  1173,  the  young  Henry  fled  from  his  father,  and  went 
at  once  to  Lewis.  The  king  immediately  suspected  treason, 
and  set  the  castles  of  Normandy  in  a  condition  of  defence.  No 
time  was  lost  on  either  side.  Lewis  called  a  council  at  Paris, 
in  which  he  proposed  to  assist  the  young  king  to  dethrone 
his  father,  and  found  a  ready  assent  from  the  counts  of  Flanders, 
Boulogne,  and  I>lois  :  the  king  of  Scots,  his  brother  David, 
and  Hugh  Bigod  the  earl  of  Norfolk,  also  undertook  to  supj)ort 
him,  and  received  the  promise  of  extensive  honours  to  be 

'  Adam  would  not  Btand  liis  trial,  and  was  outlawed,  but  restored  a  few 
yearsafter;  Bened.  i.  35.  ilo  joined  the  rebels  in  1 1 73  ;  J.  ]''antosme,  p.  63. 
*  Bened.  i.  41.  ^  Ibid.  p.  42. 
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bestowed  if  the  rebellion  were  successful '.  Each  of  the  allies  Henry's 
had  a  different  ground  of  offence  :  the  count  of  Boulogne  had  France, 
a  claim  on  Mortain— he  had  married  the  daughter  of  Stejjhen, 
and  Henry  had  tried  to  purchase  his  rights  over  the  Norman 
county ;  the  counts  of  Blois  and  Flanders,  besides  their  ancestral 
hatred  to  Normandy  and  their  pious  indignation  on  behalf  of 
the  martyr,  had  each  his  own  private  gi'udge ;  Henry  had  spared 
no  man's  interest  in  his  determination  to  round  off  his  territorial 
boundaries. 

The  war  broke  out  in  June ;  and  the  news  of  the  invasion  Outbreak  of 

1    IT        •      T-\     1      1  war  in  June, 

of  Normandy  provoked  an  immediate  rebellion  in  Ji/iigland.  1173. 
The  English  earls  had  watched  with  disgust  Henry's  pro- 
gressive measures  for  the  extinction  of  feudal  power.  Their 
castles  had  been  taken  from  them,  their  franchises  invaded, 
their  military  service  exacted  or  money  taken  in  commutation  : 
every  advantage  that  the  feudal  obligation  gave  to  the  king 
he  had  used,  but  he  had  allowed  them  no  liberty  of  tyranny 
in  return.    The  most  influential  amongst  them  had  still  very  Henry's 
great  interests  in  Normandy :  the  Earl  of  Leicester  had  the  England, 
great  fief  of  Breteuil;  the  carl  of  Chester  was  hereditary  viscount 
of  Avranches  and  Bayeux  ;  William  of  Aumale,  the  son  of  that 
Stephen  who  had  been  set  up  as  a  competitor  against  William 
Rufus,  had  both  his  lordship  of  Holderness  and  his  great 
Norman  county.    Others  had  the  fancied  wrongs  of  a  century 
to  avenge ;  the  Bigods  and  the  Mowbrays,  who  had  risen  on 
the  ruins  of  earlier  feudatories,  longed  to  realise  their  strength 
and  consolidate  their  local  power;  the  king  of  Scots,  W'illiam 
the  Lion,  and  his  brother  David,  united  the  grudges  of  jealous 
neighbourhood  with  those  of  national  dislike  and  feudal  dis- 
content.     The  EnglLsh  rebellion  comprised  nearly  all  that  The  En»<ii»li 
portion  of  the  baronage  which  iniicritcd  tlic  tnulitioiis  of  the  rebellion 
CoiKjucst  and  the  ancient  JNornmn  .spirit.    It  was  a  Norman  Normans, 
rebellion  on  English  soil.    They  hated  Henry  as  count  of  Anjou 
not  less  heartily  than  they  feared  him  as  king  of  England. 

'  Renod.  i.  44,  45;  .Jordan  Fanto»nie  (^.Siirtees  Sooii-tv),  I'p.  2-f>,  15. 
The  latter  writer,  who  wan  a  contemporary,  deseribeH  a  debate  lielil  by  the 
k\nif  of  SeotK  before  wajfing  war  in  '  bun  plonier  purlenient,'  an  early  uue 
of  the  word ;  p.  I4. 
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War  in  Tlie  war  of  1 1 7 1  began  in  France.    The  count  of  Flanders 

France.        .  i  >»  o 

invaded  Normandy  from  the  north,  and  took  Aumale  and  its 
count,  too  easily  for  the  credit  of  the  latter ;  Lewis  invaded 
it  from  the  south-east,  and  besieged  Verneuil ;  the  earl  of 

ketones.  Chester  at  the  same  time  raised  Brittany  in  revolt.  Henry, 
who  had  an  army  of  10,000  Brabanfon  mercenaries  in  his  pay 
marched  to  the  relief  of  Verneuil,  and  drove  Lewis  out  of 
the  country  :  he  then  moved  with  the  utmost  ra23idity  on 
Brittany,  and  took  the  earl  of  Chester,  with  a  host  of  Breton 
nobles,  prisoners  at  Dol.  This  energetic  defence  induced  Lewis 
and  the  disobedient  sons  to  propose  peace;  but  in  the  intervals 
of  negotiation  Henry  made  the  best  use  of  his  time  ;  he  brought 
Vendome  to  sul)mission,  and  had  completely  humbled  his 
enemies  before  Christmas. 

War  in  In  England  the  struggle  began  later,  and  was  practically 

decided  without  the  king's  personal  intervention.    The  govem- 

The  faithful  ment  was  still  in  the  hands  of  Richard  de  Lucy :  of  the  great 
earls,  William  de  Mandeville  of  Essex  was  faithful  ;  so  also 
were  William  of  Arundel  the  husband  of  Queen  Adeliza,  Re- 
ginald of  Cornwall  the  king's  uncle,  and  Haraelin  of  Warenne 
the  king's  brother;  so  too  were  Strongbow  the  conqueror  of 
Ireland,  and  the  earls  of  Salisbury,  Warwick,  and  Northamp- 
ton, but  these  earls  were  by  no  means  a  match  in  power  or 
position  for  those  of  Chester,  Leicester,  and  Derby  ^.  The  earl 
of  Gloucester,  the  king's  cousin,  tried  to  avoid  taking  part  in 
the  struggle.  All  the  bishops  on  both  sides  the  water  were 
faithful,  except  Arnulf  of  Lisieux  and  Hugh  of  Durham,  who 

Proceedings  tried  to  temporise Two  of  the  faithful  earls,  those  of  Essex 

ottlie  '  .  .  . 

justiciar  and  Arundel,  were  with  the  king  in  France  :  and  the  defence 
in  1173.  .  °  .  . 

of  the  country  fell  chiefly  on  the  justiciar,  who,  on  hearing 

that  the  war  had  broken  out  in  Normandy,  determined  to  strike 

the  first  blow.    In  July,  accompanied  by  the  earl  of  Cornwall, 

he  besieged  Leicester,  where  the  officers  of  the  earl  liad  set 

up  the  standard  of  revolt,  and  burned  the  town,  but  failed 

'  Benedict,  i.  51. 

'  'I'lie  list  of  the  king's  supporters  is  given  in  one  of  the  MSS.  of  Bene- 
dict (vol.  i.  p.  51). 

'  Jord.  Fantosme,  pp.  26,  73. 
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to  take  the  castle.  Leaving  a  force  to  continue  the  siege,  the  ^^^j" 
justiciar,  this  time  in  company  with  Humfrey  Boliun  the  con- 
stable, advanced  on  Berwick,  where  they  were  detained  until 
September,  when  the  earl  of  Leicester  with  his  wife  and  a 
large  force  of  Flemings  landed  in  Norfolk,  and  was  welcomed 
by  Hugh  Bigod.    On  this  news  the  justiciar  hastened  south-  Capture  of 

J         o         e>     ^  _  J  the  earl  of 

wards  and,  having  been  joined  by  the  earls  of  Cornwall  and  Leicester. 

Arundel,  defeated  and  took  prisoner  the  earl  and  countess  at 

Fornham,  where  more  than  10,000  of  the  Flemish  mercenaries 

were  slain.    The  prisoners  were  sent  to  the  king,  who  now 

had  in  his  own  hands  the  two  of  his  enemies  who  were  most 

dangerous  to  him 

The  contest  however  was  not  over.    Early  in  11 74  the  king  invasion  of 
of  Scots  invaded  Northumberland,  sent  his  brother  David  to  n'74."°'^*** 
the  relief  of  Leicester,  and  reduced  the  border  fortresses  one 
by  one  to  surrender.    Roger  Mowbray  who  held  the  castles 
of  Thirsk,  Malessart,  and  Axholm,  and  the  carl  of  Ferrers  who 
had  fortified  Tutbury  and  DufBeld,  co-operated  with  the  earl 
of  Leicester's  knights  and  with  Hugh  Bigod,  who  was  ravaging  Conduct  of 
his  own  county  with  another  Flemish  army.      Norwich  and 
Nottingliam  were  burned  by  the  rebels,  and  Northampton,  in 
spite  of  the  gallant  defence  of  the  townsmen,  was  plundered  ^ 
The  justiciar  was  detained  in  middle  England,  apparently  un- 
certain against  which  of  the  enemies  he  should  march  first 
and  employed  himself  in  besieging  Huntingdon  :  he  could  not 
leave  the  country  unsettled  behind  him  ;  the  king  of  Scots 
might  be  in  Northumberland,  but  the  younger  Henry  and  Philip  Threatened 
of  Flanders  with  a  great  fleet  were  waiting  for  a  fair  wind  at  from'°" 
Gravelines  ;  the  king  had  his  hands  full  in  Poictou  ;  the  count 
of  Bar  had  landed  with  mercenaries  at  Hartlepool,  and  it  was 
uncertain  which  side  the  great  Hugh  de  Puiset,  bishop  of 
Durham,  and  the  most  magnificent  lord  of  the  whole  north 
country,  was  about  to  take 

In  this  great  emergency  the  victory  of  the  ro)'al  party  was 


'  Benedict,  i.  58  62  ;  .Jordan  Fantosme,  pp.  45-50. 

'  J.  FantoHme.  pp.  53  g(|.  '  Ibid.  pj).  38,  40. 

*  Benedict,  i.  64,  65. 
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Fidelity  of   secured  by  the  fidelity  of  the  people.    The  barons  of  Yorkshire 

the  York-  . 

shireiuen.    and  the  whole  force  of  the  county  rallied  round  the  sheriff, 

Robert  Stuteville ;  Archbishop  Roger  sent  his  vassals  under  his 

constable,  Robert  de  Thilli ;  Ranulf  Glanvill,  William  de  Vescy, 

Capture  of    and  Bernard  of  Balliol  brought  up  their  knights ;  and  the 

Scots.        assembled  army  overtook  King  William  at  Alnwick,  took  him 

by  sui-prise,  and  captured  him  with  the  leading  men  of  his 

Prowess  of  court.  In  Lincolnshire,  Geoffrey,  the  king's  natural  son,  the 
the  bishop-      .  .  '  . 

elect  of  bishop-elect  of  Lincoln,  collected  the  army  of  the  shire  and  took 
Axholm ;  he  then  marched  into  Yorkshire,  where,  his  force  in- 
creasing as  he  proceeded,  he  captured  the  other  castles  of  the 

Arrival  of    Mowbrays  \    In  the  meantime  the  king  himself  had  arrived. 

Aug.  7, 1174.  Immediately  on  landing  he  went  on  pilgrimage  to  Canterbury, 
where  he  arrived  on  the  day  that  the  king  of  Scots  was  cap- 
tured :  at  the  head  of  his  Braban9ons  he  hastened  to  London, 
and  thence  to  Huntingdon,  which  surrendered  immediately. 
From  Huntingdon  he  moved  against  Hugh  Bigod,  in  whom  now 

Submission  the  rebellion  centred.     The  veteran  conspirator  saw  that  the 

'  contest  was  hopeless ;  without  a  battle  he  made  his  submission 

to  the  king  at  Seleham,  and  surrendered  his  castles :  a  week 

after  the  bishop  of  Durham  arrived,  and  by  a  like  submission 

and  surrender  obtained  permission  for  his  nephew,  the  count 

of  Bar,  to  leave  the  kingdom  with  his  forces  :  the  same  day 

the  constables  of  the  earl  of  Leicester,  Roger  Mowbray  and 

the  earl  Ferrers,  surrendered  their  fortresses,  and  the  struggle 

was  over  in  England.    The  king  returned  hastily  to  relieve 

Rouen  which  his  son  was  besieging,  but  his  short  stay  had  been 

enough  to  prove  that  the  opportunity  of  his  enemies  was  over. 

Peace,        Peace  was  made  in  September  ^. 
Sept.  30. 

The  importance  of  this  struggle,  the  last  which  the  feudal 
baronage  undertook  in  arms  against  the  royal  power,  may 
excuse  some  amount  of  detail  ^.  The  result  in  France  may 
testify  to  the  skill  and  energy  of  Henry :  the  result  in  England 

»  Benedict,  i.  65-69.  '  Ibid.  72-79. 

'  '  Seignura,  en  la  meio  foi,  inorvcille  est  midt  grant 
Pur  qiu'i  li  Buen  denioino  le  vunt  si  demenant, 
Le  plus  honurablo  e  lo  plus  eoncpiuraut 
Que  fust  eii  uule  terro  j>uis  le  tuns  Moysant, 
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testifies  chiefly  to  the  constitutional  hold  which  he  had  obtained  The  result  of 
on  the  body  of  the  nation,  on  the  Church,  and  on  the  newer,  less  to  be 
thoroughly  Norman,  portion  of  the  baronage.    The  great  earls  chielly  to 
had  indeed  conducted  their  revolt  as  if  they  had  never  intended  nessofthe 
to  be  successful.    They  had  had  no  settled  plan,  no  watchword,  people.*' 
no  cry  by  which  they  could  attract  the  people.    They  trod  in 
the  very  footsteps  of  the  rebel  earls  under  William  Rufus  and 
Henry  I,  and  they  shared  in  their  evil  fortune,  more  happy  than 
they  in  that  they  had  to  deal  with  a  more  politic  and  more 
merciful  conqueror.    The  bishops  had  stood  firmly  on  the  king's 
side,  with  the  exception  of  Hugh  de  Puiset,  whose  temporising 
policy  had  redounded  to  his  own  confusion.    The  free  men  of 
town  and  country  had  been  faithful  at  a  great  cost.  Norwich, 
Nottingham,  and  Northampton  had  paid  dearly  for  their  fidelity, 
for  the  earls,  where  they  had  the  power,  burned  and  ravaged 
the  towns  with  twofold  satisfaction.    The  shires  had  contributed 
their  force  willingly,  and  had  done  good  work.    The  baronage 
which  had  sprung  up  since  the  beginning  of  the  century  from 
the  families  promoted  and  enriched  by  Henry  I,  which  in  many 
cases  were  free  from  the  influence  of  Norman  connexion, — pos- 
sessing no  Norman  lauds,  and  unaffected  by  Norman  preposses- 
sions, which  was  learning  the  benefit  of  law  and  social  security, 
and  being  amalgamated  day  by  day  in  sympathy  and  hopes  with 
the  bulk  of  the  English  people, — the  baronage  too  had  shown 
both  faith  and  gratitude.    The  administration  itself,  the  justiciar 
and  his  subordinates,  had  proved  equal  to  the  strain  :  there  was 
110  treason  among  the  ministers  ;  and  if  they  had  shown  some 
symptoms  of  weakness,  it  was  owing  to  the  sudden  and  be- 
wildering character  of  the  revolt. 

Henry's  victory  was  so  complete  that  he  could  afford  to  he  Henry  s 
RcncrouB  ' ;  he  saw  that  his  true  policy  was  not  to  revenge 
himself  by  executions  and  confiscations,  but,  whilst  he  turned 

FoFB  Bulement  li  reis  Charle,  ki  poest^  fud  grant 
Par  leg  diidze  cunipaigniinH  Olivier  e  Ro  ilaiit.' 

.(OIIDAN  FaNTOMMK,  J).  6. 

'  DialotfUH  de  Scaccario,  ii.  c.  2:  'Contra  nuniero.san\  lioHtiuni  niultitii- 
dtnom  HoliuH  Divinau  gratiae  inagnitudo  Hul)vunit,  et  piign.wtf  pro 
Be  Domino,  sie  in  l>rovi  pono  rel)olleH  onines  obtinuit  ut  longe  forliuu 
quam  priui*,  ex  eo  quo  infirmari  debuit,  confinnaretur  in  regno  
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Politic        bis  enemies  into  friends  by  his  mercy,  to  disarm  tliem  effec- 

clem  cue  J' 

tually.  He  kept  a  tight  hand  on  their  castles,  many  of  whicii 
he  dismantled  '  ;  he  probably  exacted  considerable  sums  by  way 
of  ransom  ;  but  he  shed  no  blood  and  seized  no  inheritances. 

145.  He  took  further  advantage  of  his  practical  supremacy 
in  the  country  to  go  on  with  the  work  of  organisation  which  he 
had  begun  ;  and  one  result  of  the  rebellion  Avas  his  more  con- 
Henry  stays  tinuous  residence  in  England.    After  his  return  from  France 
in  England    .  °  , 

during  II7S  lu  1 1 75  he  stayed  two  whole  years  in  the  country;  holding 
constant  councils  and  enforcing  fresh  measures  of  consolidation. 
He  had  now  filled  up  the  episcopal  sees  that  had  been  vacant 
since  the  Becket  quarrel ;  Richard  of  llchester  and  John  of 
Oxford  had  become  bishops  of  Winchester  and  Norwich  :  the 
chancellorship,  which  had  long  been  in  abeyance  or  in  com- 
mission, was  given  to  Ralph  de  Warneville,  treasurer  of  York, 
who  lived  in  Normandy  and  discharged  his  duties  by  means 
of  a  vice-chancellor,  Walter  of  Coutances  ^.  The  reality  of  the 
king's  reconciliation  with  the  Church  was  exhibited  by  liis 
attendance  with  his  son  at  an  ecclesiastical  council  held  by 
the  new  archbishop,  Richard  of  Dover,  at  Westminster,  the 
week  after  his  arrival,  in  May  1175.  That  Whitsuntide  he 
lield  his  royal  court  at  Reading',  where  he  comi^elled  the  earl 
of  Gloucester  to  surrender  the  castle  of  Bristol,  and  showed  his 
consciousness  of  his  own  strength  by  severely  enforcing  the 
forest-law  against  the  bai-ons.  After  a  conference  with  the  Welsh 
princes  at  Gloucester  *,  in  which  he  forced  them  and  the  bonier 

.  .  .  Tarn  enormis  sceleris  incentoribus  inaudita  pepercit  misericordia,  ut 
oorum  pauci  rerum  suarum,  nulli  vero  status  sui  vel  corporum  dispendia 
sustinerent.' 

'  Will.  Newb.  ii.  c.  38.  The  series  of  measures  toucliing  the  castles 
runs  over  several  years.  Or  lers  were  given  for  dismantling  them  imme- 
diately after  the  war  ;  R.  Diceto,  c.  585.  These  were  carried  out  in  1 1 76 ; 
Bened.  i.  121,  124,  126  (see  below,  pp.  484,  485").  On  the  restoration  of 
the  earls  in  1 1 77  their  castles  were  still  retained  in  the  king's  hands 
(Bensd.  i.  134,  The  same  year  all  tlie  royal  ca-stles  in  the  north 

changjd  their  officers  (Bened.  i.  160),  and  shortly  after  (ibid,  i.  178) 
the  council  advised  the  king  to  keep  in  hand  those  of  the  bishop  of 
Durham. 

"  R.  Die.  c.  567.  He  held  it  till  1 181,  when  the  king  gave  it  to  his  son 
Geoffrey. 

'  'Curiam  et  festum  regium.'  Bened.  i.  91,  92. 

'  '  Magnum  tenuerunt  concilium  apud  Glouceutriam,'  Bened.  i.  92. 
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baroQS  to  swear  peace,  lie  held  a  great  council  at  Woodstock    CouncUs  of 

where  he  filled  up  the  vacant  abbacies,  and  issued  an  edict  by 

wliich  the  persons  who  had  been  lately  in  arms  against  him  Hen^  at  ^ 

were  forbidden  to  come  to  court  without  a  summons ;  no  one 

was  to  remain  at  the  court  between  sunset  and  sunrise  without 

permission ;  and  no  one  on  this  side  the  Severn  was  to  wear 

arms  as  a  part  of  his  ordinary  habit ;  men  had  gone  about  with 

bows  and  arrows  and  sharp  knives  too  long  ^    Thence  he  went  at  Lichfield, 

to  Lichfield,  where  he  hanged  four  knights  for  the  murder  of 

a  forester  :  thence  to  Nottingham,  where  he  held  a  great  visita-  ft  ]!fotting. 

,  ,  .  ham, 

tion  of  the  forests,  and,  notwithstanding  the  expostulation  of 

the  justiciar,  exacted  large  sums  as  fines  for  the  waste  of  the 
vert  and  venison,  which  he  had  himself  during  the  war  autho- 
rised his  supporters  to  destroy^.    This  conduct,  which  was  in 
itself  unjustifiable,  was  probably  provoked  by  the  extravagance 
with  which  the  permission  had  been  used.    He  next  went  to  at  York, 
York,  to  receive  the  submission  of  the  Scots  and  the  homage 
promised  by  the  king  at  the  peace  of  Falaise.    In  October  he  at  Windsor, 
held  a  great  council  at  "Windsor    and  concluded  a  treaty  with 
the  king  of  Connaught.    Immediately  after  Christmas  he  called  Assize  of 
a  great  council  at  Northampton,  in  which  he  renewed  and  ampton. 
amplified  the  Assize  of  Clarendon'. 

Tbe  state  of  the  kingdom  since  the  death  of  Becket  had  been  Internal 
80  unsettled,  that  the  measures  which  the  inquest  into  the  tration. 
conduct  of  the  sheriffs  was  intended  to  promote  must  neces- 
sarily have  been  suspended  :  but  the  administration  had  not 
for  one  moment  been  disturbed  in  its  ordinary  course.    The  Taxes  o^ 
king  had  exacted  the  scutage  for  the  Irish  expedition  in  1172,  1173- 
and  in  1173  six  detachments  of  Excheiiuer  officers  had  taken 
a  tallage  throughout  the  country,  and  held  courts  of  justice  at 

'  '  Magnum  coram  praedictis  regibus  celebraverunt  [episcopi]  concilium.' 
Bened.  i.  93. 

'  Ibid. :  '  In  ipso  autem  concilio  praecepit  rex  publico  edicto,'  &c. 
•  Ibid.  p.  94. 

'  Ibid.  p.  lol  :  '  C'ongreg.itis  apud  Windeshovers  .  .  .  arcbiopi.scopo  Can- 
tuarienHi  ct  epiHco|)iH  An^liac  ct  coniitibuH  et  baronibua  terrae  Huae.' 

'  'Magnum  concilium  do  Htatutis  regni."  Bened.  i.  107.  'Coram  epi- 
■copiH,  coujitibuH,  baronibus,  militibua  et  aliio  liominibus  suis.'  K.  Dicuto, 
C.  588, 


I  1  2 


484 


Consiiiutioiial  History. 


[chap. 


the  same  time  The  next  year,  a  year  of  war,  left  no  time  for 
judicial  business,  but  in  1 1 7  5  the  shires  were  visited  by  justices 
again.  Each  year's  account  presents  a  different  arrangement  of 
circuits,  or  a  different  staff  of  judges.  The  Assize  of  Northampton 
placed  this  jurisdiction  on  a  more  permanent  footing. 

The  Assize  of  Northampton  was  issued  in  January,  1176^ 
and  formed,  like  that  of  Clarendon,  a  body  of  instructions  for 
the  itinerant  justices.  It  contains  thirteen  articles,  many  of  them 
marked  by  a  severity  which  contrasts  unfavourably  with  the 
character  of  the  earlier  document,  but  which  was  no  doubt 
called  for  by  the  condition  in  which  the  country  had  been  left 
by  the  late  war.  The  punishment  of  felons  is  made  more  cruel 
than  before ;  stringent  measures  are  directed  against  fugitives 
and  outlaws,  and  the  manner  of  2>resenting  the  report  of  the 
inquest  is  defined  in  nearly  the  same  language.  But  the  in- 
fluence of  the  commission  of  11 70  is  traceable;  the  sheriffs  are 
not  now  associated  with  the  justices  as  the  persons  to  whom  the 
report  is  to  be  made,  and  a  particular  inquiry  is  ordered  into 
the  receipts  of  the  king's  bailiffs.  Other  articles  have  special 
reference  to  the  recent  rebellion  ;  every  man,  be  he  earl,  baron, 
knight,  fi-eeholder,  or  villein,  is  to  take  the  oath  of  fealty,  or  to 
be  arrested  as  the  king's  enemy ;  the  castles,  tlie  destruction 
of  which  had  been  ordered,  are  to  be  really  destroyed ;  and 
report  is  to  be  made  to  the  king  as  to  the  performance  of  the 
duty  of  castle-guard  by  those  who  are  liable  to  it.  Nor  was 
the  visitation  confined  to  criminal  jurisdiction ;  the  judges  were 
to  take  recognitions  of  novel  disseisin,  and  to  hear  every  sort 
of  plea  that  was  cognisable  under  royal  writ  touching  fiefs  of 
half  a  knight's  fee  or  less.  In  their  fiscal  capacity  they  were  to 
examine  into  the  escheats,  wardships,  crown  lands  and  churches. 
The  fourth  article  directs  that,  in  the  case  of  the  death  of  a  free- 
holder, the  rights  of  his  family,  his  will  and  his  debts,  are  to  be 
provided  for  before  the  relief  is  paid  to  his  lord  :  and  that  ques- 
tions arising  as  to  the  nature  of  his  tenure  arc  to  be  decided  by 
a  recognition  of  twelve  men.     This  clause  is  probably  the  text 

'  Pipe  Rolls  of  the  teveral  years ;  Matlox,  Hist.  Exch.  pp.  84  sq. 

•  Bened.  i.  107  aq. ;  Hoveileii,  ii.  89  sq. ;  Select  Charters,  pp.  143  sq. 
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of  the  law  on  which  the  assise  of  Mort  d' ancester  as  a  part  of  Division  of 
the  regular  process  was  founded.  The  execution  of  the  assize  fnto'six"*'^' 
of  Noi'tharapton  was  committed  to  six  detachments,  each  con- 
sistiug  of  three  judges';  to  each  detachment  a  cluster  of  coun- 
ties or  circuit  was  assigned  :  of  the  eighteen  judges,  eight  were 
barons  acting  as  sheriffs  at  the  time,  and  in  most  cases  one  of 
the  tliree  was  sheriff  of  one  of  the  counties  in  his  circuit.  The 
lists  of  sheriffs  show  a  considerahle  change  of  officials  in  the 
year  following  the  assize,  with  the  marked  result  of  throwing 
the  sheriffdom  more  entii-ely  into  the  hands  of  the  court. 

The  years  1176  and  1177  were  occupied  with  constant  coun-  Councils  of 
cils,  in  which  all  sorts  of  business  were  transacted  :  the  disputes  "77."° 
between  the  two  archbishops  furnished  occupation  for  more 
than  one^;  the  marriage  of  the  king's  daughter  with  the  king 
of  Sicily  was  considered  in  another' ;  in  a  great  council  at 
Winchester,  on  Michaelmas-day,  11 76,  the  king  took  all  the 
castles  of  the  kingdom  into  his  hands,  not  even  sparing  those 
of  the  faithful  Richard  de  Lucy* ;  and  in  a  court  held  at 
Westminster,  November  12°,  he  received  the  ambassadors  of 
both  emperors,  and  several  minor  princes.  In  11 77,  as  in  1176, 
Northampton  was  the  place  chosen  for  the  January  council ' ; 

in  a  court  held  in  February  at  Winchester,  the  king  directed  Inquest  into 

receipts. 

a  new  inquest  into  the  conduct  of  the  royal  bailiffs,  and  issued 
summonses  for  a  general  feudal  levy  ^ ;  at  the  beginning  of  Lent 

'  The  names  of  the  judges  are  given  in  the  Chronicle  of  Benedict, 
i.  107,  108. 

''  Tliere  was  a  council  of  clergy,  March  14,  at  Westminster  to  meet  the 
Roman  legate;  there  the  two  archbishops  quarrelled;  on  the  15th  of 
August  a  council  of  biahops,  earls,  and  barons  met  to  settle  the  strife  ; 
Brned.  i.  112,  118. 

'  Oil  tlie  arrival  of  the  Sicilian  ambassadors  Henry  called  togetiier  the 
archbislioiw,  bishops,  earls,  and  mpioitiorcH  of  the  kitigdoni  on  the  25th  of 
May  ;  the  subject  was  discussed  and  '  habito  tractatu  coniinuni'  the  proposal 
was  accepted.     11.  Diceto,  c.  590;  Bened.  i.  ll6. 

*  Belied,  i.  i  24;  U.  Diceto,  c.  594. 
'  U.  Diceto,  c.  595. 

•  •  Magnum  culebravit  concilium  cum  episcopis,  comitibus  ot  b.aronibus 
Buis.'   Bined.  i.  132. 

'  The  slK  Tifls  were  to  report  at  the  Easter  K.xeliequer  :  '  Practorea  ibidem 
per  consilia  fainiliariuni  Huoruin  mandavit  omnibus  comitibus  et  baronibus 
et  mililibus  regiii  (|ui  de  eo  in  capite  tunebaiit,  (juod  omiii  occasione  romota 
ewient  bene  purati  equis  et  nnni8  apud  Londonias  in  octavid  clausi  I'aachao 
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Siwnish      a  great  assembly  was  held  in  London,  in  which  Henrj'  arbitrated 

1177!  '°     between  the  kings  ot  Castille  and  Navarre  with  the  advice  of 

his  court  ^ ;  in  May  the  king  held  a  council  at  Geddington  to 

treat  '  of  the  peace  and  stability  of  the  realm,'  and  another  at 

Oxford  to  witness  the  nomination  of  John  as  king  of  Ireland, 

and  the  partition  of  that  country  among  the  barons  who  had 

Feudal  \e\y  joined  in  the  adventure  of  the  conquest  ^.    The  next  mouth  at 

fwdftion^to    Winchester  all  the  tenants-in- chief  were  called  together  to  hear 

France.       ^-^^  king's  purpose  of  going  to  Normandy,  and  to  prepai-e  to 

accompany  him A  great  expedition  was  contemplated,  but 

the  necessity  for  war  was  averted  for  the  time,  and  the  forces 

returned  home,  spared  from  the  danger  of  affording  a  precedent 

for  foreign  service  in  time  to  come.    But  although  the  army 

was  not  needed  in  Normandy  the  king's  presence  Avas  indis- 

iMveT        pensable,  and  in  August  he  left  England  for  a  year  ;  during 

which  the  country  enjoyed  profound  quiet. 

He  returns  He  returned  in  the  following  July,  and,  as  usual,  signalised 
in.Iuly,  1178.  .°  . 

his  presence  by  some  energetic  reforms.     This  time  his  zeal 

took  the  shape  of  an  attack  on  the  Curia  Kegis.    He  had  heard 

that  the  measures  of  the  justices   had  been  oppressive,  that 

their  number  was  far  too  great :  eighteen  judges  are  said  by 

the  chronicler  to  have  been  acting  at  once  ;  possibly  the  eighteen 

His  changes  who  had  gone  on  circuit  in  11 76.  Without  actually  dismissing 
in  the  Ciu-ia  ,      i.       •,  i-  -ii         /•  pi- 

Regis.        these,  the  king,  by  the  advice  of  his  council,  chose  five  of  liis 

own  immediate  servants,  two  clerks  and  three  laymen,  before 

whom  he  ordtred  all  the  complaints  of  his  people  to  be  brought, 

secuturi  ( um  inde  in  N'ormanniain  et  moraturi  secum  i)or  unum  annum  in 
partibus  transmarinis  ad  custamentum  eorum.'    Bened.  i.  138. 

*  '  Mandavit  archiepiscojiis,  episcopis,  coniitibus  et  baronibus  totius 
Angliae  quod  essent  ad  cum  apud  Ijundonia.s  Dominica  proxiuia  ])ost  caput 
jejunii  ;  liabiturus  eniin  erat  illorum  consilia  de  quodani  jutlicio  facicndo 
inter  duos  reges  Hispaniae.'  ]5ened.  i.  139.  '  Vcnerunt  tot  alibatcs,  tot 
decani,  tot  archidiacoui  quot  sub  numero  non  cadebant.  Veuerunt  etiani 
illuc  comites  et  barones  regiii  quorum  non  est  numerus.'  Ibid.  145. 
'  Archiepiacopus  Cantuariensis  et  episcopi  Angliae  qui  ailorant  et  comites 
et  barones  regni  .  .  .  adjudicaverunt.'  Ibid.  151. 
Bened.  i.  160,  162. 

^  '  Venerunt  etiam  illuc  ad  eum  comites  et  barones  et  milites  regni  sui 
per  sumnionitionem  suain.  .  .  .  Congregatis  itaque  omnibus  in  urbe  Win- 
toniae  rex  per  consilium  eoruiu  transfrctationuiii  siiani  distulit.'  Boned, 
i.  178.  The  king  iiiuiself  sailed  August  17;  Beucd.  i.  190;  and  returned 
July  15,  1178 ;  ibid.  207. 
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i-eservine:  the  harder  cases  for  his  own  hearing  as  before,  to  The  perm  of 

_  °         _  _  _  °  _  '    _    the  King's 

l)c  decided  with  the  council  of  the  wise  ^,    In  this  measure  is  nench,  and 

jurisdiction 

traced  the  foundation  of  the  Court  of  Kings  Bench  as  a  separate  of  the 

•     -r.     •         1-11  <.  1       •  Council. 

committee  of  tlie  Curia  Regis ;  whilst  the  power  of  hearing 
appeals,  as  now  reserved  to  the  king,  marks  an  important  step 
ill  the  development  of  the  judicial  system  out  of  which  the 
equitable  and  appellate  jurisdictions  sprang.  The  immediate 
effect  of  this  measure  is  uncertain,  for  the  two  following  years 
produced  greater  changes,  both  personal  and  official. 

Soon  after  Easter,  1 170,  Richard  de  Lucy,  who  had  been  Richard  de 

•'  _  Lucy  resigns 

chief  justiciar  for  twenty-five  years,  and  who  had  been  faithful  in  1179. 
to  the  king  and  just  to  the  people  during  the  whole  time,  re- 
signed his  office,  and  retired  to  the  monastery  of  Lesnes,  which 
lie  had  founded^.    Henry  took  advantage  of  the  event  to  re- New  division 
model  the  provincial  administration  :  in  a  great  council  held  at  bution  of 
Windsor,  setting  aside  the  arrangement  of  six  circuits  so  lately  wOTk.*^^ 
devised,  he  divided  England  into  four  districts,  East,  West, 
Midland,  and  North.  To  each  of  these  five  judges  were  assigned, 
one  bishop,  one  or  two  chaplains  or  clerks,  and  three  or  four 
laymen.    The  northern  circuit  had  no  bishop,  but  six  judges, 
one  of  whom  was  Ranulf  Glanvill.    Of  the  whole  body  only 
eight  had  been  before  employed  in  a  judicial  capacity,  and 
most  of  the  new  justices  are  traceable  as  succeeding  in  jjrocess 
of  time  to  sheriffdoms  and  other  high  offices^.     The  report 
of  the  commission  was  made  to  the  king  in  August,  but 
the  accounts  appear  in  the  roll  of  1180.     Ralph  de  Diceto 
explains  the  measure  as  an  attempt  on  the  king's  part  to  use 
the  bishops  of  Winchester,  Norwich,  and  P]ly  as  chocks  on  the  Three 
lay  officials,  or  at  least  so  to  blend  lay  and  clerical  influences  in  amonK\he 
the  arrangement  as  to  secure  equitable  treatment  for  the  liti- 
gaiits*.    The  expedient  seems  scarcely  to  have  been  successful: 
it  was  not  repeated  ;  Ranulf  Glanvill,  the  great  lawyer,  was 
almost  immediately  after  appointed  to  the  place  which  Richard 

'  Bened.  i.  207.    See  below,  p.  601. 

'  Kone<l.  i.  138.  '  Tunc  rex  congrogatifi  episcopis  ct  comitibu.i  ot  pro- 
ceribuH  rcgni  .  .  .  corniimni  eoruin  conailio,  coram  reye  filio  suo  ilivisit  in 
i|uatiior  parti-H  Ani,'liiuii.'  Ibid. 

'  Henud.  i.  238,  239.  «  R.  Diceto,  cc.  605,  606. 
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Rjiiiuif       de  Lucy  had  held  ^,  and  under  his  administration  the  king's  long 

GbinviU  .  .  .  o  e 

justiciar,      and  varied  experiments  came  to  an  end.    It  is  probable  that,  in 

faithful  discharge  of  duty,  and  an  inventive  or  adaptative  genius 

for  legal  proceedings,  he  came  up  to  his  master's  ideal  of  a  good 

judge. 

oflteii?^!  The  remaining  ■  years  of  Henry  furnish  little  that  is 

of  constitutional  importance.    He  paid  dui'ing  the  time  four 
long  visits  ^  to  England,  and  on  each  occasion  left  the  impress 
New  coinage  of  his  presence.    In  1180  he  ordered  a  new  coinage,  the  second 
" "  '       coinage  of  the  reign  ;  for  the  promise  made  at  the  treaty  of 
Assize  of     Wallingford  had  been  redeemed  m  II58^    In  118 1  he  issued 
^      the  Assize  of  Arms,  by  which  he  directed  the  whole  of  the  free- 
men of  the  country  to  provide  themselves  with  armour  ac- 
cording to  their  means,  and  the  inquiry  by  oath  of  legal  juries 
to  determine  the  liability  of  each*.  The  same  year  he  made 

'  Hoveden,  ii.  215. 

^  The  dates  are  as  follows  : — In  April,  1 180,  the  king  went  to  Normandy; 
he  returned  July  27,  1181.  He  left  again  March  3,  1 182;  returning 
June  10,  1 184.  He  left  again  April  16,  1185,  and  returned  April  ^7, 
1186.  Leaving  next  February  17,  1187,  he  returned  J.muary  30,  llf^S. 
His  final  departure  from  England  took  place  July  10,  1188,  and  he  died 
July  6,  1 189. 

'  See  above,  p.  334.  The  offences  of  the  coiners  had  called  forth  some 
very  severe  measures  on  the  part  of  Henry  I,  \vho  by  his  charter  had 
promised  to  secure  the  purity  of  the  coinage.  W  illiam  of  Malmtsbury 
(Hist.  Nov.  ii.  §  34)  nietit'ons  the  depreciation  of  the  coin  as  an  act  of 
Stephen,  and  the  private  coinage  of  the  barons  was  one  of  the  points  noted 
by  William  of  Newburgh  at  the  same  period  (above,  p.  328).  Heui-y  bad 
very  early  taken  measures  to  restore  the  coin  to  its  due  weight,  and  had 
ordered  a  common  coinage  for  the  whole  country  to  be  struck,  whicli  alone 
was  to  be  taken  at  the  Exchequer  ;  Dialogus  i.  c.  3.  In  the  Pipe  Roll 
of  the  second  year  of  the  reign  are  some  notices  of  the  punishment  of 
fraudulent  moneyers  ;  but  the  first  mention  of  the  '  commutatio  monetae' 
is  in  1158.  The  new  coinage  of  1 180  was  received  by  the  people  with 
suspicion  (W.  Newb.  iii.  c.  5) ;  but  the  severe  measures  a<;ainst  the 
moneyers  were  again  necessary.  An  assize  was  issued  by  which  the 
payment  of  the  old  coin  was  declared  unlawful  after  Martinmas,  and  tiie 
new  coinage,  struck  under  the  manajiemt  nt  of  Philip  Ayniar,  a  native  of 
Touraine,  was  thus  forced  into  circulation.  Unluckily  Philip  was  found 
conniving  at  the  frauds  of  the  moneyers  ;  the  minor  oifenders  were 
punished,  but  he  was  pardoned,  and  escaped  to  France.  Kalpli  Niger 
lays  the  blame  on  the  king  and  tlie  archbishop  of  Canterbury  ;  '  Being 
himself  corrupted  by  Archbishop  llichard,  he  sulfered  tlie  coin  to  be 
corrupted,  and  nevertheless  hanged  the  comipters  of  it  ;'  I{al])ii  Niger  (ed. 
Anstruther),  p.  168.  Cf.  R.  Diceto,  c.  611  ;  Gervase,  c.  1457  ;  M.idox, 
Hist.  Exch.  189  sq.;  Benedict,  ii.  i)ref  pp.  ci-civ. 

'  Benedict,  i.  278  sq. ;  Hoveden,  ii.  261  ;  Select  Charters,  pp.  146-149. 
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his  son  Geoffrey  chancellor.     In   1184  he  promulgated  po^e?t°f/''^ 

Assize  of  Woodstock,  a  code  of  forest  ordinances,  which  were  1184. 

very  stringent,  but  somewhat  less  inhuman  than  the  customs  of 

his  grandfather'.    In  1186  he  filled  up  the  vacant  churches, 

objecting  in  a  significant  way  to  the  election  of  the  officers  of 

his  court  to  the  bishoprics,  and  thus  delaying  the  promotion 

of  Richard  the  Treasurer,  Godfrey  de  Lucy,  Herbert  the  Poor, 

and  other  rising  men  ^.    The  same  year  he  assembled  an  army  Scuta>re  of 

.  .  °  .  .  Galloway  iii 

for  an  expedition  to  Galloway,  but  at  Carlisle  he  received  the  nsb. 

liomage  of  the  rebellious  lords,  and  returned  home,  taking  a 

Bcutage  of  his  barons'.    In  1188,  after  the  shock  of  the  capture  Saiadiii 

of  Jerusalem,  he  obtained  from  a  great  national  council  at  nbs. 

Geddington*  a  promise  of  a  tithe  to  be  contributed  towards 

the  Crusade,  for  the  assessment  and  collection  of  which  his 

fevourite  plan  of  inquest  by  jury  was  again  employed.  But 

although  these  acts  have  an  importance  of  their  own,  the  real 

interest  of  this  period  of  Henry's  life  lies  outside  of  England, 

'  Benedict,  i.  323,  324;  Hoveden,  ii.  243;  Select  Charters,  pp.  149-152. 
Benedict,  i.  346  :  '  Rex  .  .  .  electioni  de  illis  factae  consentire  iioluit, 
resfiondens  illos  satis  divites  esse,  et  se  de  caetero  nunquam  daturum 
episcopatum  alicui  pro  ainore,  vel  consanguinitate,  vel  consilio,  vcl  prece, 
vel  pretio,  sed  illis  rjiios  elegerit  sibi  Doiniiius.' 

'  Benedict,  i.  348;  Madox,  Hist.  Exch.  p.  441. 

*  '  Convocatis  archiepiscopo  et  episcopis  ot  comitibua  et  baronibus  regni.' 
Benedict  ii.  33.  The  ordinance  is  in  Benedict,  ii.  30;  Hoveden,  ii.  335  ; 
Select  Charters,  p]).  152,  153.  The  councils  of  the  later  years  which  have 
not  been  mentioned  in  the  .above  notes,  were  as  follows  : — 

In  1 184  Hanulf  (ilanvill  held  a  council  to  deliberate  on  the  pope's 
demand  of  an  aid  from  the  clergy;  Bened.  i.  311.  The  king  returned 
to  England  on  the  loth  of  June,  and  held  a  council  with  the  bishops  and 
monks,  at  Beading,  Aug.  5  ;  at  Windsor,  Oct.  23 ;  and  at  London,  i)ec.  2  ; 
R.  Diceto,  c.  619. 

In  1185  the  king  held  a  council  of  bishops,  abbots,  earls,  and  barons 
on  the  17th  of  March,  at  Clerkenwell,  to  discuss  a  cru.sade  ;  Jiened.  i.  336 ; 
R.  Diceto,  c.  626.  At  the  E.aster  court  he  kniglited  .lohn,  and  gave 
the  county  of  Huntingdon  to  the  king  of  Scots.  On  April  16  he  went 
abroad. 

In  1 186,  having  returned  April  2J,  he  met  the  bishops  and  clerpry  at 
Eynshuni,  May  25  ;  the  council,  which  was  held  for  the  election  of  bishops, 
sat  for  eight  days;  R.  Diceto,  631  :  and  a  simil.ar  assenibly  w!vs  held  at 
Marlborough,  Si-pt.  14.  At  Christnias,  at  Guildtbrd,  a  very  solenni  court 
wa»  held,  and  the  grand-serjeanties  usual  at  the  coronations  were  per- 
formed ;  Ifened.  ii.  3. 

In  1 1S7,  on  Feb.  17,  the  king  went  abroa<l  ;  he  returned  Jan.  30,  1188. 

In  iiSiS,  im  Kub.  11,  he  held  the  council  at  (ieddington;  on  the  10th  of 
July  be  went  abroad,  and  never  returned. 
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War  in  in  his  contest  with  liis  disobedient  sons  and  Kins'  Philip  of 
France.  .  . 

France.    During  these  struggles  the  English  baronage,  as  a 

rule,  was  faithful :  but  had  the  great  earls  even  wished  to 

renew  their  pretensions,  they  were  too  tightly  bound  by  the 

a'monl^the    ^"3^^  policy  of  precaution  or  by  personal  gratitude.  Hugh 

earls.         Bigod  had  closed  his  uneasy  career  in  1 1 7  7  :  the  earl  of  Chester 

had  been  restored  to  the  royal  favour  and  made  useful  in 

Ireland  the  same  year ;  he  died  in  1 1 8 1  :  the  earl  of  Leicester 

had  recovei-ed  his  estates,  with  the  exception  of  the  castles, 

in  1 177,  and  continued  faithful;  although,  when  the  young 

king  rebelled  in  1 1 8  3,  it  was  thought  necessary  to  imprison 

him  as  well  as  his  wife  ^,  to  keep  them  out  of  mischief  :  and 

the  same  precaution  was  taken  with  respect  to  the  earl  of 

Gloucester  and  others  :  Koger  Mowbray  went  on  a  crusade  in 

1186. 

Rebellion  of      There  is  no  trace  of  any  sympathy  felt  in  England  for  the 
sons^in^i  183.  revolt  of  the  king's  sons  in  1183  ;  and  if  thei-e  had  been  any 
such  feeling,  the  short  duration  of  the  straggle,  which  closed 
at  the  death  of  the  young  king  in  June,  would  have  prevented 
its  manifestation  :  but  the  war  was  really  confined  to  the 
Poictevin  jirovinces.    The  rebellious  son,  on  whom  much  empty 
sentiment  has  been  wasted,  was  a  showy  and  ambitious  man, 
possessed  of  popular  accomplishments,  and  professing  sympathy 
with  the  baronial  party  which  his  father  was  constantly  em- 
Character  of  ployed  in  repressing^.    He  had  some  gifts  that  his  father 
Henrj""^^'^  wanted,  or  did  not  take  the  pains  to  exhibit ;  and  either  by 
these,  or  as  a  result  of  his  father's  unj)opularity,  won  from 
the  annalists  of  the  time  the  character  of  a  popular  favourite. 
His  conduct  however  was  that  of  an  unprincipled,  ungrate- 
ful son,  a  faithless  brother,  and  a  contemptible  politician  ; 

•  Bened.  i.  •294.  Tlie  importance  of  the  countess,  who  is  ahnost  alwaj's 
mentioned  as  ])rcsent  whore  her  husband  was,  is  worth  notice.  She  was 
J'etronilla,  tl\o  heiress  of  tlie  family  of  Grantiiu'snil.  The  earl's  niother  was 
daiij^hter  of  Raljih  Guader,  l)y  the  daughter  of  ^Yilliam  Fitz-O.sbeni :  he 
and  his  wife  tluis  reprcsente<l  tliree  families  which  attributed  theii"  downfall 
to  the  policy  of  the  Conciueror  and  his  sons. 

This  ai)pears  especially  in  Aquitane,  where  he  was  regarded  as  a 
martyr,  and  where  it  was  said  that  nuracles  were  wrougiit  at  his  tomb. 
See  the  extracts  from  the  sermon  of  Thomas  Agiiellus,  in  llovcdtn,  ii. 
pref.  p.  Ivii. 
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he  was  in  fact  a  puppet  in  the  hands  of  his  father-in-law,  of 
his  mother,  or  of  the  feudal  party  in  England,  Normandy, 
and  Aquitaine. 

The  contest  with  Richard,  which  occupied  the  last  year  Quietness  "f 

.  .  trisland 

of  the  king's  life  was  watched  hv  the  English  with  even  less  during  the 

1  ,     .    ,      »  »  .  l^ins's  last 

anxiety ;  for  they  had  little  fear  of  the  issue,  and  knew  very  troubles, 
little  about  Richard.    The  sudden,  profound,  and  fatal  discomfi- 
tui'C  of  the  king  took  the  nation,  as  it  took  the  whole  western 
world,  by  surprise'. 

The  internal  administration  of  these  years  was  regular  and  Judicial  and 

.  financial 

peaceful.  Year  after  year  the  judicial  and  financial  officers  progress, 
make  their  circuits  and  produce  their  accounts  :  both  judicial 
and  financial  receipts  accumulate  ;  and  the  gi  oss  income  of 
the  last  years  of  the  reign  reached  the  sum  of  £48,000^.  Ranulf 
Glanvill  also  during  this  time  drew  up  or  superintended  the 
conij)osition  of  the  Liher  de  Legihus  Angliae,  on  which  our 
knowledge  of  the  Curia  Regis  in  its  earliest  form  depends : 
to  a  somewhat  earlier  period  belongs  the  Dialogus  de  Scaccario 
of  Richard  Fitz-NeaF,  and  the  recension  of  the  English  laws 
whicli  also  is  ascribed  to  Glanvill*.  It  is  possible  that  all 
three  works'*  were  drawn  up  at  the  king's  command,  to  put 
on  record  the  methods  of  proceeding  whicli  had  depended  too 
mucli  hitherto  on  oral  and  hereditary  tradition. 

Henry  died  on  the  6th  of  July,  1189,  liaving  to  the  last  Henry's 
week  of  his  life  refused  to  allow  to  Richard  the  recognition 
of  the  barons  as  his  successor,  and  possibly,  in  his  irritable  and 
exhausted  condition,  nursing  some  idea  of  disposing  of  his  king- 
dom, as  the  Concjucror  had  done,  in  favour  of  his  younger  son 

'  Hoveden,  ii.  pref.  pp.  lix-lxxii. 

'  Pipe  Koll  of  the  i.st  of  Ricliard  I,  i.  e.  the  year  ending  at  Mich.iehnas, 
1189;  a  mouth  after  I'iehiird'H  coronation. 
'  It  was  begun  in  11 76,  but  contains  notices  of  events  as  late  a.s  11 7S. 
'  Hoveilen,  ii.  218  sq. 

■'•  The  DialipgUH  is  do<Iicated  to  the  king:  'Rex  illustris,  mundanoruni 
principum  maxiinc.'    Praif.  :  Select  Charters,  p.  161. 

"  The  story  of  Giraliius  (J)e  fnst.  Pr.  lib.  iii.  c.  2),  that  ho  intended  to 
annul  his  marriage  with  Eleanor  and  exclude  all  her  children  from  the 
siicceHHion,  U  no  doubt  a  falirieation  :  the  sanic  writer  attributes  to  Areh- 
l)iHhop  (Jeoffriy  the  thought  of  surviving  his  brothers,  anil  putting  in  a 
claim  to  the  throne  notwitlistandiTig  his  illegitimacy.  (V.  GaUVidi,  iVng. 
Sac.  ii.  383.) 
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The  discovery  of  John's  treachery  rendered  this  of  course 
impossible,  and  that  discovery  broke  his  heart. 
Heni^^"^^"^  147.  The  examination  of  the  administrative  measures  of 
reign.  Henry  in  the  order  of  their  adoption,  is  necessary  to  enable 
us  to  realise  at  once  the  development  of  his  policy,  and  the 
condition  of  affairs  which  compelled  it.  Nor,  although  in  the 
investigation  much  detail  is  needed  which  at  first  sight  seems 
irrelevant  to  the  later  or  to  the  more  essential  history  of  the 
Constitution,  is  the  minute  inquiry  to  be  set  agide  as  superfluous. 
Henry  II  was,  it  is  true,  far  more  than  an  inventor  of  legal 
forms  or  of  "the  machinery  of  taxation.  He  was  one  of  the 
greatest  politicians  of  his  time ;  a  man  of  such  wide  influence, 
great  estates,  and  numei'ous  connexions,  that  the  whole  of  the 
foreign  relations  of  England  during  the  middle  ages  may  be 
traced  directly  and  distinctly  to  the  results  of  his  alliances  and 
His  great-    his  enmities.    He  was  regarded  by  the  Emperor  Frederick, 

iiess  on  the  .  ...  .  .  .  . 

(Continent,  by  the  kings  of  Spain  and  Sicily,  by  the  rising  republics  ot 
Lombardy,  by  the  half-savage  dynasts  of  Norway,  and  by  the 
fainting  realm  of  Palestine  as  a  friend  and  a  patron  to  be  secured 
at  any  cost.  He  refused  the  crowns  of  Jerusalem  and  Sicily  ; 
he  refused  to  recognise  the  antipope  at  a  moment  when  the 
whole  influence  of  the  papacy  was  being  employed  to  embarrass 
and  distress  him.  His  career  is  fuU  of  romantic  episodes,  and 
of  really  great  physical  exploits. 
He  is  Yet  the  consent  of  the  historians  of  the  time  makes  him, 

tiriKufshed  first  and  foremost,  a  legislator  and  administrator.  Kalph  Niger, 
ilfto/Mid  ad-  liis  enemy  ^,  tells  how  year  after  year  he  wore  out  men's  patience 

jiiinistrator. 

'  '  Nactus  autem  regnum  Anglorum  servos,  spurios,  caligatos,  cubili, 
mensae,  regno  praefecit  et  ex  iis  quaestores,  praetores,  procoiisules,  tri- 
bunos,  muuicipes,  forestarios  super  provincias  constituit:  illustres  igno- 
miniis  oneratos,  sed  caeteris  rebus  vacuos,  patrimoniis  oiimino  privavit 
vel  subdole  portionibus  detractis  decrustando  sensim  aibiiliilavit.  Ex 
cubiculariis  et  aulae  iiugatoribus  episcopos,  abbates,  faotos  auctoritate 
propria  ad  officiuin  apparitoruin  revocavit,  et  (pieni  praesulom  cnarat  a 
"  praeside,  in  praesidatuni  recreavit  ex  praesule. .  . .  Nulli  inl'ra  inctas  forestae 

habitant!  in  lucis  prnpriis  avit  virgas  colligendi,  aiit  sylvestria  et  invia  in 
agriculliiram  ageiidi,  potestatuui  concessit  sine  forestariis.  Legem  ([iKHpie 
de  fori:.stis  inauditain  dudit,  qua  delicti  alieni  inmiunes  peipetuo  mule- 
tabuntur.  .  .  .  lUustribus  uxorea  ducere,  filias  nuptui  dare,  praeter  regis 
conscientiam  inbibuit  cf  transgressores  taiiquani  reoa  lacsao  niajc8tali« 
punivit.    Haeredes  omnium  quos  uvus  huus  extulerat  et  qui  ei  in  subigenda 
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with  his  annual  assizes  ;  how  he  set  up  an  upstart  nobility  ; 
how  he  abolished  the  ancient  laws,  set  aside  charters,  overthrew 
municipalities,  thirsted  for  gold,  overwhelmed  all  society  with 
his  scutages,  his  recognitions,  and  such  like.  Ealph  de  Diceto 
explains  how  necessary  a  constant  adaptation  and  readjustment 
of  means  was  to  secui-e  in  any  degree  the  pure  administration 
of  justice,  and  lauds  the  promptness  with  which  he  discarded 
unsatisfactory  measures  to  make  way  for  new  experiments'. 
William  of  Newburgh  ^  and  Peter  of  Blois  ^  praise  him  for  the 

Anglia  constanter  adsistebant,  cognatos  quoque  suos  quasi  aspides  exosos 
habuit.  .  .  .  NuUo  quaestu  satiatus,  abolitis  legibus  antiquis,  singulis  annis 
novas  leges  quas  assisas  vocavit  edidit.  Danegeldum  avitum  innovavit.  .  .  . 
Corruptus  a  Ricardo  archiepiscopo  mouetam  corrumpi  pennisit,  corruptores 
tandem  suspendio  decedere  compelleus.  Avibus  coeli,  piscibus  fliiminuni, 
bestiis  terrae  immunitatem  dedit  et  sata  pauperuni  loca  pascuae  fecit. 
Causam  fidei  laesae  et  advocationis  ecclesiarum  in  curia  decidi  constituit. 
Tributarius  exteris,  in  doniesticos  praedo,  scutagiis,  recogiiitionibus  et 
variis  angariaruni  alluvionibus  fere  omnea  depressit.  Omne  jus  poli  jure 
fori  demutavit.  Scripta  authentica  omnium  enervavit,  libertatibus  omnium 
insidians,  quasi  e  specula,  solotenus  egit  innoxiorum  municipia.  Filias 
miserae  conditionis,  corruptas  et  oppressas,  copulans  clarissimis,  haeredes 
omnes  niechanicos  creavit.  .  .  .  Haereditates  retinuit  aut  vendidit.  ...  In 
causis  ditFerendis  cavillantissimus  ut  saepe  jus  venderet.'  R.  Niger  (ed. 
Anstruther),  pp.  167-169. 

'  '  Rex  pater  Anglorum  his  plurimum  quaerens  prodesse  qui  minimum 
possunt  .  .  .  de  communi  salute  magis  et  ma^jis  soUicitus  .  .  .  intentissimus 
ad  justitiam  singulis  exbibendum  .  .  .  animum  a  proposito  non  immutans 
circa  personas  mutahiles  iiiiinutabilcm  semper  saepe  mutavit  sentcntiam.' 
R.  Die.  c.  605  ;  Select  Cluirters,  p.  125. 

^  '  Fuit  enim  in  illo  regni  fastigio  tuendae  et  fovendae  pacis  publicae 
studiosissimus,  in  portaudo  gladium  ad  vindictam  malefiictorum.  .  .  Nullum 
grave  regno  Angloruni  vel  terris  suis  transmarinis  onus  unquam  imposuit 
.  .  .  tributum  more  aliorum  principuin  .  .  .  ecclesiis  .  .  .  nunquam  indixit.' 
\V.  Newb.  lib.  iii.  c.  26.  See  too  John  of  Salisbury,  Polycrat.  lib.  vi. 
c.  18. 

'  '  Non  enim  sicut  alii  reges  in  palatio  suo  jacot,  sed  per  provincias 
currens  explorat  facta  omnium,  illos  potissimum  judicans  quos  constituit 
judices  aliorum.  Nemo  est  argutior  in  consiliis,  in  eloquio  torrentior.  .  .  . 
•  iuoties  enim  potest  a  curis  et  sollicitudinibus  rospirarc,  secrcta  se  occu|)at 
lectione  aut  in  cuneo  dericorum  ali(iuem  moduin  quiiostionis  laborat 
evolvere.  .  .  .  Apud  dominum  regem  Anglorum  quotidi.ana  ejus  schola  est, 
litteratissimorum  conversatio  jugis  et  discussio  ([uaestionum.  .  .  .  Rex  noster 
pacificuK,  victoriosuH  in  bellis.  gloriosus  in  pace,  super  omnia  hujus  mundi 
dusideraliilia  zelatur  et  procurat  pacem  populi  sui.  .  .  .  NuUus  niansuetior 
est  afHictis,  nuUus  afliihilior  paiiperibu.i,  nullus  im])ortabilior  est  superbis ; 
quadaui  enim  diviiiitutis  imagine  semper  studuit  o|)primero  fawtuosos,  op- 
pressoH  crignre  et  ailveraus  superbiae  tumonrm  coiitinuas  persecutionea  et 
exitialcH  moleHtias  suscitiire.  .  .  .'  I'et.  Hies.  Kpp.  (od.  lUisaeus),  ep.  66. 
(iiraldiiH  CumbrenHis,  like  Ralph  Niger,  takes  the  opposite  view  :  '  Fuerat 
euim  ot  ab  initio  et  usque  ad  finem  uobilitatia  opprewior,  jus  et  injuriam, 
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His  politic  very  measures  that  Ralph  Niger  condemns  ;  his  exactions  were 
government.  £^^,  j^^^  than  those  of  his  successors  \  he  was  most  careful  of  the 
public  peace ;  he  bore  the  sword  for  the  punishment  of  evil- 
doers, but  to  the  peace  of  the  good  ;  he  conserved  the  rights 
and  liberties  of  the  churches  ;  he  never  imposed  any  heavy 
tax  on  either  England  or  his  continental  estates,  or  grieved  the 
Church  with  undue  exactions  :  his  legal  activity  was  especially 
meritorious  after  the  storm  of  anarchy  which  preceded.  In 
every  description  of  his  character  the  same  features  recur, 
whether  as  matters  of  laudation  or  of  abuse. 

The  question  already  asked  recurs,  How  many  of  the  in- 
novating expedients  of  his  policy  were  his  own  %  Some  parts 
of  it  bear  a  startling  resemblance  to  the  legislation  of  the  Frank 
emperors,  his  institution  of  scutage,  his  assize  of  arms,  his  inquest 
of  sheriffs,  the  whole  machinery  of  the  jury  which  he  developed 
and  adapted  to  so  many  different  sorts  of  business, — almost  all 
that  is  distinctive  of  his  genius  is  formed  upon  Karolingian 
models,  the  very  existance  of  which  within  the  circle  of  his 
studies  or  of  his  experience  we  ai'e  at  a  loss  to  account  for. 
It  is  probable  that  international  studies  in  the  universities  had 
attained  already  an  important  place ;  that  the  revised  study 
of  the  Roman  law  *  had  invited  men  to  the  more  comprehensive 

fasque  nefasque  pro  commodo  pensans'  (De  Inst.  Pr.  ii.  c.  3);  '  acer  in 
indoiiiitos,  clemens  in  subactos,  durus  in  domesticos,  effiisus  in  extraneos ; 
largus  in  publico,  parens  in  privato.  .  .  .  Auctor  paeis  diligentissimus  et 
observator  .  .  .  humilitatis  amator  et  suporbiae  calcator  .  .  .  zelo  justitiae 
sed  non  ex  scientia  regni  sacerdotiique  jura  conjungens  vel  confundens 
potius.  .  .'  (Ibid.  c.  29.) 

'  '  Magister  Vacarius  gente  Longobardus,  vir  honestus  et  juris  peritus, 
cum  leges  Romanas  anno  ab  Incarnationc  Domini  11 49  in  Anglia  dis- 
cipulos  doceret,  et  nuilti  tain  divitcs  quam  pauperes  ed  euin  discendi 
confluerent,  suggestiotie  pauperuni  de  t'odice  et  Digesta  excerptos  noveni 
libros  coinposuit  qui  sufficiunt  ad  omnes  logum  lites  quae  in  scholia  fre- 
quentari  solent  decidendas,  si  quis  eos  perfecte  noverit.'  R.  de  Monte, 
A.D.  1 149.  '  Tunc  leges  et  causidici  in  An'j;liam  primo  vocati  sunt  quorum 
primus  erat  magister  Vacarius.  Hie  in  Oxenfordia  legem  docuit ; '  Ger- 
vase,  c.  1665.  He  was  silenced  by  Stephen:  'Rex  quidam  Angliae 
Ktepbanus  allatis  logibus  Italiae  in  Angliam  publico  edicto  jn-ohibuit ; ' 
Roger  Bacon,  Opus  Minus  (cited  by  Selden  in  his  notes  on  Fortescue, 
V-  30)-  'Tempore  regis  Stophani  a  regno  ju.ssae  sunt  leges  liomanae  quas 
in  Britanniam  domus  venorabilis  patris  Tlieobaldi  ISritanniarum  priuuitis 
asciverat;  ne  quis  etiam  lil)ro8  retineret  edicto  regie  prohibitum  est  et 
Vacario  nostro  indictum  silentium  ; '  John  Salisb.  Polycr.  viii.  c.  2  J. 
GlanviU's  j)rcface  to  liis  book  on  tiie  laws  is  adapted  from  the  Institutes 
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examination  of  neifrlibouring;  iui-isprudence.    But  whilst  the  R^'nan  law 
"  .       .  .  discouraf,'e<l 

Roman  law  met  with  a  cold  reception  in  England,  and  whilst  in  England. 

the  minutiae  of  feudal  legislation  as  it  was  then  growing  up 

gained  admission  only  at  a  later  period,  and  were  under  Henry 

repressed  rather  than  encouraged,  we  here  and  there  come  across 

glimpses  of  the  imperial  system  which  had  died  out  on  the  soil 

fi-ora  which  it  sprang.    The  illustration  of  this  phaenomenon 

will  come  in  its  own  place. 

148.  Richard  had  no  opposition  to  fear  in  any  of  his  father's  Accession  of 

.  .      "       .  ,  Richard 

dominions,  and  he  was  already  in  possession  of  his  mother's 

inheritance  ;  but  he  had  to  make  terms  with  Philip  his  late  ally, 
who  from  the  moment  of  his  succession  saw  in  him  only  his 
father's  son  and  his  own  hereditary  enemy.    In  England  the 
public  peace  was  maintained  by  the  queen,  who,  acting  in  con- 
junction with  the  justiciar,  put  fortli  a  proclamation  in  her 
own  name  directing  the  release  of  prisoners  and  claiming  the 
allegiance  of  the  whole  nation  for  her  son The  archbishop 
who  had  been  in  France  at  the  time  of  Henry's  death,  was 
sent  home  to  prej)are  for  the  coronation.     As  soon  as  Richard  He  is  in- 
had  concluded  his  treaty  with  Philip,  and  received  investiture  duke,  and 
as  duke  of  Normandy,  he  crossed  over  to  England.    From  his  England, 
first  arrival  it  was  clear  that  liis  mind  was  set  upon  the  Crusade, 
and  his  whole  policy  directed  to  providing  funds  and  making 
the  necessary  arrangements  for  the  kingdom  during  his  own 
absence.    He  began  by  seizing  his  fatlier's  treasures,  which 
amounted  to  a  fabulous  sum^;  he  called  Ranulf  (Jlanvill  to  a  Glanvill 
strict  account,  and  imprisoned  him  until  he  liad  j)aid  a  lieavy  '^^p'"^*'*" 
ransom '  and  resigned  the  justiciarship ;  he  disposed  in  marriage 

of  Justinian;  many  extracts  from  the  civil  and  canon  law  are  found  in 
the  HO  called  Leges  Henrici  Prinii ;  and  before  the  end  of  the  reign  of 
Henry  II  the  procedure  of  the  Roman  civil  law  had  become  well  known  by 
the  Englinh  canonists,  although  its  influence  was  not  allowed  much  to 
affect  the  common  law  of  the  kingdom.  See  the  ca,se  of  the  monks  of 
Canterbury,  drawn  up  by  a  civilian,  in  Epistolae  Cantuarienses,  |)p. 
520  sq. 

'  Bened.  ii.  74,  75. 

'  More  than  nine  hundred  thousand  pounds,  Bened.  ii.  77  ;  more  than 
one  hundred  thousand  marks,  lloveden,  iii.  8  :  the  former  estimate  seems 
much  too  high  and  the  latter  too  low. 

'  R.  Devizes,  p.  7.  According  to  this  writer,  Glanvill  paid  a  ransom  of 
£15,000. 
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of  most  of  the  royal  wards,  and  in  a  magnificent  progress 
tlirough  the  west  of  England  wiled  away  the  three  weeks 
which  intervened  between  his  landing  and  the  coronation. 
The  latter  event  took  place  on  the  3rd  of  September,  in  such 
splendour  and  minute  formality  as  to  form  a  precedent  for  all 
subsequent  ceremonies  of  the  sort.  But  although  every  detail 
of  the  ancient  rite  was  preserved  and  amplified,  — the  crowning 
and  anointing,  tlie  solemn  oath  of  the  king  and  the  consequent 
homage  and  fealty  of  bishops  and  barons, — whilst  the  form  of 
election,  although  not  specially  mentioned  by  the  liistorians,  was 
no  doubt  performed  ;  no  charter  of  liberties  was  issued,  as  had 
been  done  at  the  last  three  coronations.  Richard  was  frankly 
accepted  by  the  people  as  well  as  by  the  barons  as  his  father's 
heir ;  nor  was  there  during  the  whole  of  his  reign  any  attempt 
made  by  any  one  in  the  kingdom,  except  John,  to  overthrow, 
either  in  name  or  in  substance,  his  royal  authority.  After  the 
coronation  he  continued  his  royal  progress,  visiting  the  most 
famous.  English  sanctuaries.  On  the  i6th  of  September  he 
brought  together  a  great  council  at  Pipewell  in  Northampton- 
sliire  ^,  where  he  gave  away  the  vacant  bishoprics,  appointed  a 
new  ministry,  and  raised  a  large  sum  of  money  by  the  sale  of 
charters  of  confirmation.  Shortly  after  he  changed  the  sheriffs 
in  almost  every  county  ^.  The  acquisition  of  treasure  seems  to 
have  been  the  chief  object  of  these  measures  ;  for  although  the 
offices  were  transferred  to  different  holders,  the  same  persons 
remained  in  authority.  Richard  had  no  desire  to  disgrace  his 
father's  friends,  and  had  very  few  of  his  own  to  supply  their 
places.  He  stayed  two  months  longer  in  the  country,  and  after 
selling  to  the  Scots  their  freedom  from  the  obligation  which  his 
father  had  extorted,  left  for  Palestine  on  the  iith  of  December. 

Richard  was  not  at  this  period  of  his  life  an  accomplished 
politician.  He  had  two  distinct  objects  to  provide  for  before 
he  went — the  maintenance  of  the  administration  of  the  kingdom 
in  faithful  hands,  and  the  securing  of  his  brother  John  in  liis 


■  Bened.  ii.  85. 

'  II.  Devizes,  p.  8;  Bened.  ii.  90.  Tlie  latter  historian  places  the  resig- 
nation uf  Glanvill  at  tliis  point. 
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reluctant  allegiance.  The  means  he  took  for  these  ends  were 
inadequate.  John  was  indulged  with  a  considerable  gift  of  His  provi- 
revenue  and  authority  :  besides  the  great  Gloucester  inheritance  John, 
which  he  received  with  his  wife,  he  was  put  in  possession  of  so 
many  counties  and  royal  honours  as  seriously  to  impoverish  the 
crown',  while  the  only  restraint  imposed  on  him  was  the 
I'etentiou  of  some  of  his  castles  in  the  hands  of  the  govern- 
ment, and  an  oath  by  which  he  undertook  to  absent  himself  for 
three  years  from  England.  From  this  oath  John  was  released 
before  Richard  left  France  ;  but  his  ambition  was  further  tanta- 
lised by  the  recognition  of  Arthur  of  Brittany  as  heir  to  Richard. 
The  king  seems  to  have  trusted  mainly  to  his  mother's  influence 
to  keep  his  brother  out  of  mischief  The  other  object  was  to  be 
provided  for  by  the  choice  of  ministei's.  A  chancellor  the  king  The  new 
had  already  found  in  William  Longchamp,  a  clerk  of  Nonnan 
extraction,  who  had  been  in  the  service  of  his  brother  Geoffrey, 
and  whom  he  promoted  at  Pipewell  to  the  see  of  Ely.  The 
justiciarship  was  bestowed  on  William  Mandeville,  earl  of  Essex  wuiiam 
and  count  of  Aumale,  who  had  been  unswervingly  faithful  to 
Henry  ;  a  share  of  the  power,  probably  the  administi'ation  of 
the  northern  counties,  being  reserved  for  Hugh  de  Puiset,  the 
aged  bishop  of  Durham.  The  arrangement  however  was  broken 
up  by  the  death  of  the  earl  soon  after  his  appointment,  and 
England  was  left  nominally  in  charge  of  Bishop  Hugh  ^,  Huph^do 
although  the  chancellor  and  several  of  the  justices  were  asso- 
ciated with  him  as  colleagues.  The  bishop  of  Durham  had  paid 
heavily  for  his  honours ;  he  had  bought  the  justiciarship  and 
the  earldom  of  Northumberland'';  the  chancellor  too  had  paid 
for  the  chancery  £3,000  ',  although  he  was  the  king's  most 

'  He  had  the  county  of  Mort.ain  in  Normandy,  the  honour  of  the  earldom 
of  Gloucester,  the  caHtles  and  honours  of  Marlborough,  Lancaster,  Ludgers- 
hall,  the  Peak,  and  IJolsover;  the  town  and  honour  of  Nottingham,  and 
the  honourH  of  Wallini^ford  and  Tickliill  without  the  ca.stles;  tiie  counties 
of  Uerhy,  Devon,  Dorset,  Somerset,  and  Cornwall.  See  Hovedcn,  iii.  i)ref. 
p.  XXV. 

'  IJened.  ii.  loi . 

'  Ho  gave  2,000  marks  for  the  county;  and  for  tlio  justiciarshii)  a  large 
sum  which  is  described  in  Benedict  (ii.  91)  as  1,000  marks;  but  llichard 
of  Devizes  fixes  the  whole  sum  wrung  froni  him  at  £10,000  ;  p.  8. 

'  Reginald  the  Lombard  had  bidden  £4,000.    R.  Devizea,  p.  9. 
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trusted  friend.  Scarcely  however  had  Richard  left  England 
when  the  two  bishops  quarrelled  at  the  Exchequer.  Both  had 
recourse  to  the  king  in  Normandy,  and  in  March  a  new  appoint- 
ment was  made ;  William  Longchamp  became  chief  justiciar, 
and  to  Bishop  Hugh  the  jui-isdiction  of  the  north  was  again 
entrusted  ' .  But  on  the  return  of  the  latter  to  England  he  was 
arrested  by  his  colleague,  no  doubt  under  the  king's  orders,  and 
kept  in  forced  retirement  as  long  as  the  power  of  the  chancellor 
was  maintained  ^. 

149.  Longchamp  was  now  both  justiciar  and  chancellor:  in 
the  June  following  he  was  made  papal  legate  ^,  and,  as  the  arch- 
bishop of  Canterbury  had  gone  on  crusade,  whilst  Geoffrey  of 
York,  the  king's  half-brother,  was  unconsecrated  and  in  disgrace, 
he  was  supreme  in  both  Church  and  State.  He  took  full  advan- 
tage of  his  opportunities,  lived  in  pomp  and  luxury,  obtained 
great  wardships  and  rich  marriages  for  his  relations,  sold  judicial 
sentences,  exacted  money  by  eveiy  possible  title  from  every 
possible  payer,  and  offended  both  the  baronage  and  his  own 
colleagues  in  the  government.  But  he  was  faithful  to  his 
master ;  and  his  public  i)o]icy,  as  distinct  from  his  j>ersonal  be- 
haviour, was  intelligent  and  energetic.  His  rule  kept  the  king- 
dom in  peace  so  long  as  Eleanor,  whether  in  France  or  in 
England,  was  able  to  keep  John  in  order.  On  her  departure 
to  Italy,  whither  she  had  to  convey  Richard's  betrothed  wife, 
John  took  the  opportunity  of  overthrowing  his  brother's  minis- 
ter and  securing  to  himself  a  prospect  of  constitutional  succession 
to  the  defeat  of  the  pretensions  of  Arthur. 

In  the  spring  of  1191  Longchamp  was  attempting  to  get 
into  the  king's  hands  some  of  the  castles^  whose  owners  or 
governors  he  suspected  of  treason :  one  of  these,  Gerard  Cam- 


'  Bened.  ii.  106. 

'  Bened.  ii.  109,  no;  R.  Diceto,  c.  655.  The  king  R.ave  him  full  powers 
by  letter  dated  at  ISayoiine,  June  6:  '  Mandanui.s  vobia  ct  praecipiinus 
quod  sicut  de  nobiH  consuliti.s  ct  sieut  vos  ipso.s  et  omnia  vestra  diligiti.s, 
sitis  omnino  intendentes  dilecto  ct  fideli  cancellario  nostro  Elyensi  episcopo 
super  omnibus  quae  ad  nos  spectant,  ct  pro  ipso  facialis  sicut  pro  uobismct 
ipsis  faccretis,  de  omnibus  quae  vobia  cx  parte  nostra  dixcrit.' 

^  R.  Diceto,  c.  655. 

*  Gloucester  (R.  Devizes,  p.  13),  Wigmore  (ibid.  p.  30), 
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ville,  the  sheriff  of  Lincolnshire,  was  a  friend  of  John,  who  took 
up  arms  in  his  favour.  Twice  during  the  summer  war  seemed  civil  war 
imminent ;  but  as  Richard  had  already  been  informed  of  the 
unpopularity  of  his  representative,  and  as  the  barons  and  prelates 
cared  little  for  either  John  or  Longchamp,  the  actual  use  of 
force  was  avoided,  and  means  were  taken,  by  arbitration,  of  pre- 
serving the  balance  of  power  between  the  two  ^.  Before  the 
second  occasion  however  presented  itself,  the  king's  envoy,  Walter 
of  Coutances,  archbishop  of  Rouen,  had  arrived  from  Messina 
with  mysterious  instructions,  to  act  on  the  king's  part  as  cir- 
cumstances should  dictate.    He  took  a  share  in  the  second  truce  Tmreat 

W  i  Ticiicstcr 

which  was  concluded  at  Winchester  in  July,  and  which  placed  July  1:91. 
the  principal  royal  castles  in  the  hands  of  safe  men,  bishops  and 
barons,  who  were  all  inclined  to  support  Richard's  authority, 
although  they  differed  as  to  the  policy  of  securing  John's  suc- 
cession. In  September  however  a  new  difficulty  arose :  the 
archbishop  of  York  returned  from  Tours,  where  he  had  been 
consecrated,  alleging  that  he  as  well  as  John  had  been  released 

from  his  oath  to  stay  away  from  Enjrland.    Immediately  on  Arrest  of 

•'  "  _  Archbishop 

landing  he  was  arrested  by  Longchamp's  order,  and  treated  with  tieoftrey. 
unnecessary  ignominy.  He  at  once  appealed  to  John,  who  on 
this  occasion  found  the  sj-mijathy  of  the  barons  and  bishops  on 
his  side.  The  chancellor,  speedily  discovering  his  error,  disavowed 
the  action  of  his  servants  and  released  Geoffrey,  but  he  had 
given  liis  enemies  their  opportunity.  A  council  of  the  barons  ^  ^^",5 
was  called  at  London,  and  John  laid  the  case  before  them :  a 
conference  was  proposed  near  Windsor,  but  the  chancellor  failed 
to  present  himself.  Excommunicated  l)y  the  bishops  and 
deserted  by  his  colleagues,  he  hastened  to  London  and  shut  him- 
self up  in  the  Tower.    John,  who  was  now  triumphant,  brouglit  ix)npchami> 

'  "  accused, 

together  a  great  council  at  S.  Paul's  ^  and  there,  before  tlie  Oct.  x. 
barons,  bishops,  and  citizens  of  London,  accused  Longchamp. 

'  On  the  sequence  of  these  events  see  Hoveden,  iii.  pref.  pp.  Iviii.  nq. 
The  first  truce  waw  arran<{ed  April  25,  1 191,  at  Winchester,  before  the 
iirchbiKhop  of  llouen  arrived  ;  the  second,  in  which  he  took  part,  on  the 
z8th  of  .Fuly. 

'  Bcned.  ii.  212. 

^  'V^Tii  oiiines  episcopi  et  comites  et  barones  Angliae,  et  cives  Lund  nint 
cum  illiH.'    liened.  ii.  213. 

K  k  2 
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Wshop  of     Then  the  archbishop  of  Rouen  produced  a  commission  signed 
daimsthe         Richard  at  Messina  in  the  preceding  February,  appointing 
justiciarship.  him  supreme  justiciar,  with  William  Marshall,  Geoffrey  Fitz- 
Peter,  Hugh  Bardulf,  and  "William  Briwere  as  coadjutors  ^  The 
nomination  was  welcomed  with  delight ;  the  archbishop  had 
been  vice-chancellor  to  Henry  II,  and  was  known  to  be  an 
honest  man  of  business,  with  no  ambition  to  be  a  statesman. 
John  was  hailed  as  summus  rector  totius  regni,  but  he  saw  him- 
self deprived  of  the  fruit  of  his  victory  over  the  chancellor,  and 
Plight  of     acquiesced  for  a  time  with  a  good  grace.    Longchamj),  after  a 
'  protest  somewhat  more  dignified  than  Avas  to  be  expected,  sur- 
rendered his  castles,  and  was  allowed  to  escape  to  the  Continent, 
where  he  excommunicated  his  enemies  and  intrigued  for  his 
return.    He  contrived  to  purchase  the  consent  of  John  and 
Eleanor,  but  was  repelled  by  the  firm  attitude  of  the  baronage 
who  were  alike  disinclined  to  submit  to  his  dictation  and  to 
Return  of    afford  John  a  new  opportunity.    Eleanor  soon  after  returned 
Fe^™9'2.    to  England,  and,  although  constantly  harassed  by  the  underhand 
conduct  of  Philip  and  by  the  treachery  of  John,  she  contrived  to 
maintain  the  peace  of  the  kingdom  until  the  news  of  Richard's 
capture  reached  her  in  February  1 193. 
Constitu-        The  deposition  of  Longchamp,  although  it  scarcely  merits  the 

tional  itn-  ....  ,.  .         ,  ■ 

portance  of  Constitutional  importance  which  is  sometimes  given  to  it,  has  a 
1>1ic  crisis*  •  • 

certain  significance.    It  shows  the  hold  which  legal  system  had 

on  the  barons ;  irregular  as  was  the  proceeding  of  John,  and 
inexplicable  as  was  the  policy  of  the  archbisliop  of  Rouen,  the 
assembly  at  S.  Paul's  acted  as  a  council  nf  the  kingdom,  heard 
the  charges  brought  against  the  minister,  and  defined  the  terms 
of  his  Kubmission  ;  debated  on  and  determined  in  favour  of  the 
archbishop's  nomination.  Their  action  was  in  substance  uncon- 
stitutional ;  there  was  as  yet  neither  law  nor  custom  that  gave 
them  a  voice  in  the  api)ointment  or  deposition  of  the  justiciar, 
nor  could  they  even  assemble  constitutionally  without  a  sum- 
mons, which  the  existing  justiciar  would  never  have  issued. 


'  Boned,  ii.  213;  Hoveden,  iii.  pref.  p.  Ixi.  p.  96;  R.  Diceto,  c.  659; 
Gir.  Camb.  V.  Galfr.  Ang.  Sac.  ii.  396. 
*  Bened.  ii.  239,  257;  K.  Devizes,  p.  57. 
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Yet  they  acted  on  that  critical  principle  which  more  than  once 
in  our  later  history  has  been  called  into  play,  where  con- 
stitutional safeguards  have  proved  insufficient  to  secure  the 
national  welfare  ;  and  the  result  justified  their  boldness :  they 
acted  as  if  in  substance,  though  not  in  strict  form,  they  repre- 
sented the  nation  itself. 

150.  The  government  of  "Walter  of  Coutances  subsisted,  The  Arch - 
although  with  some  difficulty,  during  the  rebellion  of  John  in  Rouen  justi- 
1 193  and  the  rigorous  measures  taken  for  the  raising  the  king's   ^'  ' 
ransom, — being  sustained  by  the  presence  of  Eleanor,  the  adhe- 
sion of  the  barons,  and  the  general  good-will  of  the  nation. 

The  ransom,  as  one  of  the  three  ordinarv  feudal  aids,  scarcely  Ransom  of 

.  ^  1  the  king, 

required  from  the  national  council  more  than  a  formal  recog- 
nition of  liability ;  but  the  amount  was  too  great  to  be  raised 
by  a  mere  scutage  on  knights'  fees.  The  sum  required  was 
£100,000;  double  the  whole  revenue  of  the  crown*.  The 
national  assent  was  taken  for  granted  ;  and  the  justiciars  pro- 
pounded a  somewhat  complicated  scheme  :  an  aid  was  taken  on  Means  taken 
,        .     .  ,      «  ,  1    •  1   ,   p       •  for  raising 

the  prmciple  of  scutage,  twenty  shillmgs  on  the  knight  s  fee  ;  it  was  the  money, 
supplemented  by  a  tallage,  hidage,  and  caiiicage,  which  brought 
under  contribution  the  rest  of  the  laud  of  the  country :  the  wool 
of  the  Gilbertines  and  Cistercians  was  also  demanded,  and  the 
treasures  of  the  churches,  their  plate  and  jewels  :  but  the  heaviest 
impost  was  the  exaction  of  one-fourth  of  revenue  or  goods  from 
every  person  in  the  realm,  a  most  important  and  dangerous 
precedent,  although  justified  on  this  occasion  by  the  greatness  of 
the  necessity.    The  result  proved  inadequate,  although  sufficient 

*  A  meeting  was  held  at  Oxford  on  the  28th  of  February,  1193; 
ineHsengers  were  sent  in  Ajiril  from  the  kinj;  to  all  ardibinhopM,  bishops, 
abbots,  earls,  barons,  clerks,  antl  freeholders,  askiiif,'  for  an  aid,  but  not 
specifying  the  amount  required.  The  same  month  the  king  wrote  to  his 
mother  and  the  justices,  saying  that  tlic  sum  reciuin-d  was  70,000  marks; 
thereupon  the  (jueen  and  justices,  by  a  public  edict,  ordered  tlie  payment 
of  a  fourth  of  moveal)les,  ascutage  of  20h.  on  the  knight's  tee,  iind  tli<;  sci/ure 
of  the  wool  of  the  Cistercians  and  the  trejusures  of  the  churches.  The 
sum  ultimately  fixed  \va.s  150.000  marks.  Hoveden,  iii.  20.S-217.  See 
Hoveden,  iv.  pref  pp.  Ixxxii-lxxxv  ;  W.  Newb.  iv.  c.  38.  Ralph  dc  Diceto 
says  that  the  arrangeineut  for  raising  the  money  '  statutum  est  connuunt 
a««ensu,'  c.  670;  but  this  does  not  necessarily  imply  any  deliberation  in 
the  national  council,  nor  is  there  any  distinct  proof  that  such  an  asseujbly 
was  held.    But  the  chruniclee  are  not  very  full  on  the  subject. 
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Huiiert       money  was  raised  to  secure  the  release  of  the  king.    But  before 
ju^Sr.     this  was  done  the  archbishop  of  Eouen  resigned  the  justiciar- 
ship,  being  succeeded  by  Hubert  Walter,  archbishop  of  Canter- 
bury, at  Christmas  1193^. 

Prerkms  Hubert  Walter  was  an  old  servant  of  the  court,  the  nenhew 
career  of  .  '  '■ 

MubEit.      and  pupil  of  Hanulf  Glanvill,  and  a  constant  attendant  on 

Henry  II.  Eichard  had  at  the  beginning  of  his  reign  given 
him  the  bishopric  of  Salisbury,  and  had  taken  him  with  him  to 
PalestLue,  where  he  exhibited  the  due  admixture  of  religious 
zeal,  charity,  and  prowess  that  befitted  the  prelate  on  pilgrimage. 
He  had  acted  as  chaplain,  as  captain,  as  treasurer,  and  as 
ambassador.  On  the  failure  of  the  crusade  Hubert  had  led  back 
the  English  army,  had  visited  his  master  in  captivity,  and  had  been 
sent  home  by  him  to  raise  the  ransom,  and  to  be  made  arch- 
bishop. He  had  proved  his  right  to  Richard's  confidence  by 
the  energy  he  bad  shown  in  the  cause ;  and  his  appointment  as 

His  victoiy  msticiar  was  almost  immediately  followed  bv  a  complete  victorv 
•verJohn.  _  •  •  .  ' 

Feb.  1:^4.  .  over  John,  whose  rebellion  on  the  news  of  Richard  s  release  he 

quelled  by  the  prompt  use  of  spiritual  as  well  as  temporal  arms  : 
in  one  week  he  obtained  from  the  clergy  a  sentence  of  excom- 
munication and  from  the  assembled  barons  a  declaration  of  out- 
lawry against  him,  and  he  was  engaged  in  the  reduction  of  the 
castles  when  Richard  landed. 

^^^^j      Richard's  second  visit  bore  a  strong  resemblance  to  his  first. 

•I  ^9^*^  occupied  mainly  with  attempts  to  raise  stiU  more  money 

an  object  easily  made  consistent  with  a  show  of  judicial  severity 

Great        and  a  politic  caution  asainst  the  treachcrv  of  John.  After 

OOODCllaf  r  D  * 

Xottiiig-  the  surrender  of  the  last  of  John's  castles,  a  great  court  and 
ham. 

councU  was  held  at  Nottingham,  attended  by  the  queen  mother, 
both  the  archbishops,  and  several  bishops  and  earls*.  The 
business  lasted  four  days,  fixim  the  30th  of  March  to  the  2nd 
of  April.  On  the  first  day  Richard  removed  the  sheriffs  of 
Lincolnshire  and  Yorkshire,  and  put  up  the  ofiites  for  sale. 
Yorkshire  fell  to  Archbishop  Geoffrey,  whose  bid  of  an  imme- 
diate payment  of  3,000  marks  and  100  marks  of  increment 


'  R  Dioeto,  c.  671. 

'  Hoveden,  iiL  240  sq. ;  Select  duuten,  pp.  245  eq. 
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was  accepted  in  preference  to  the  lower  offer  of  the  chancellor,  Sale  of 

who  proposed  1,500  marks  for  Yorkshire,  Lincolnshire,  and 

Xorthamptonshire,  with  an  annual  increment  of  100  marks 

fi'om  each.    On  the  second  day  the  king  demanded  from  hisJolmand 

"  his  friends 

court  a  sentence  of  outlawry  against  his  brother  John,  and  sentenced. 

Hugh  of  Nunant  bishop  of  Coventry,  who  had  been  his  chief 

adviser.    The  court  determined  that  they  should  be  summoned ; 

and  in  case  of  their  non-appearance  within  forty  days,  John  was 

to  be  banished,  and  Hugh  to  be  tried  as  a  bishop  by  the  bishops, 

and  as  a  sherifiF  by  the  lay  judges.    The  third  day,  the  1  st  of  Financial 

April,  was  devoted  to  finance  :  Richard  asked  for  a  carucage, — 

two  shillings  on  each  carucate  of  land, — a  third  part  of  the  service 

of  the  knights,  and  the  wool  of  the  Cistercians.    For  the  latter 

item  he  accepted  a  pecuniary  fine.    On  the  last  day  of  the  Accusation 

council  he  devoted  himself  to  hearing  the  complaints  made  bishop 

against  his  brother  Geofirey  the  archbishop  of  York,  and  to  the  OerSd^ 

trial  of  Gerard  Camville.    The  archbishop  refused  to  answer, 

and  Gerard,  after  summarily  denying  the  charges  laid  against 

him,  gave  security  for  a  trial  by  battle.    The  king  before  the 

assembly  broke  up  announced  his  intention  of  being  crowned  at 

Winchester  on  the  Sunday  after  Easter.    The  political  meaning 

of  the  several  measures  taken  on  this  occasion  is  probably  this  : 

Richard  recognised  distinctly  the  fidelity  of  the  chancellor,  and 

thought  it  necessary  to  displace  all  the  oflBcers  who  had  shown 

any  sympathy  with  .John.    But  he  was  not  prepared  to  continue 

to  Longchamp  the  confidence  which  he  by  his  imprudence  had 

so  dangerously  abused.    The  sheriffs,  as  we  learn  from  the  Removal  of 

the  sher.Rs. 

Rolls  were  nearly  all  displaced ;  and  in  j)articular  TVilliam 
Briwere,  Hugh  Bardulf,  Geoffrey  Fitz-Peter,  William  Marshall, 
Gilbert  Pipard,  and  others  who  had  taken  a  prominent  part  in 
the  removal  of  Longchamp,  were  transferred  to  other  counties, 
as  if  the  king,  although  he  could  not  dispense  with  their  services, 
wished  to  show  his  disapproval  of  their  conduct  in  the  matter. 
Richard  however  was  never  vindictive,  and  would  condone  any 
injuiy  for  a  substantial  fine. 


'  ThirtietU  Report  of  the  Deputy-Keeper  of  the  Recorda. 
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Richard's        Jjjg  second  coronation  was  understood  to  have  an  important 

second  ^ 

sio^^fi*^^"^^-  He  had  by  his  captivity  in  Germany,  if  not,  as 
was  alleged,  by  a  formal  surrender  of  the  kingdom  of  England 
to  the  empei'or  to  be  received  again  as  a  fief,  impaired  or  com- 
promised his  dignity  as  a  crowned  king^.  The  Winchester 
coronation  was  not  intended  to  be  a  reconsecration,  but  a 
solemn  assertion  that  the  royal  dignity  had  undergone  no 
diminution.  The  ceremony  of  anointing  was  not  repeated,  nor 
was  the  imposition  of  the  crown  a  part  of  the  public  rite. 
Richard  went  in  procession  from  his  chamber  to  the  cathedral, 
and  there  received  the  archbishop's  blessing^.  The  occasion 
resembles  the  crown-wearing  festivals  of  the  Norman  kings,  and 
was  a  revival  of  the  custom  which  had  not  been  observed  since 
Henry  II  wore  his  crown  at  Worcester  in  11 58.  The  few 
remaining  days  of  the  king's  stay  in  England  were  occupied 
in  arranging  the  quarrel  of  the  chancellor  with  Archbishop 
Negotmtions  Geoffrey,  and  in  negotiation  with  the  king  of  Scots.  Hugh  de 
King  of  Puiset  surrendered  the  county  of  Northumberland,  and  William 
the  Lion  offered  the  king  15,000  marks  for  the  succession. 
Richard  would  have  accepted  the  bid,  but  would  not  surrender 
the  castles,  and  this  disgraceful  negotiation  fell  to  the  ground  ^. 

Richard      On  the  1  2th  of  May  the  king  sailed  for  Normandy,  where  he 

leiivesEnK-  .  ,  •    ,      •       t  1 

land,  and  is  was  almost  immediately  reconciled  with  John,  and  soon  after 

j'GCoiicilcti 

with  Joim.  restored  to  him  the  county  of  Mortain,  the  earldom  of  Gloucester, 
and  the  honour  of  Eye,  giving  him  a  pension  of  eight  thousand 
pounds  Angevin  in  lieu  of  his  other  estates  and  dignities  ^  No 
more  is  heard  from  this  time  of  Arthur's  rights  as  heir  to  the 
crown  ;  the  iininediatc  danger  of  Richard's  death  was  over,  and 
it  was  by  no  means  unlikely  that  he  might  have  children.  For 
the  remainder  of  the  reign,  those  persons  whose  rivalry  con- 
stitutes tlic  interest  of  the  early  years  fall  into  insignificance  ; 
Richard  himself  and  his  chancellor  leave  the  kingdom  to  return 
no  more ;  Hugh  de  Puiset  dies  shortly  after ;  the  ai-chbishoi> 


'  See  tlie  next  chapter  of  this  work,  p.  561. 

'  See  R.  Coggeshale,  p.  138;  Gervase,  1586,  1587,  Hovcden,  iii.  247. 
=  Ibid.  249.  *  Ibid.  a86. 
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of  Rouen  returns  to  his  province  ;  John  intrigues  in  secret ;  and  Temporary 
Archbishop  Geoffrey,  whose  calamities  fill  the  annals  of  the 
time,  scarcely  comes  as  yet  within  the  ken  of  constitutional 
history. 

The  kingdom  was  practically  for  the  remainder  of  the  reign  Administra' 
under  the  rule  of  Hubert  Walter,  who  became  papal  legate  in  Hubert 
1 1 95,  and  acted  as  justiciar  until  11 98.  The  period,  as  might 
be  expected  from  the  character  and  training  of  the  minister, 
was  devoted  mainly  to  the  expansion  and  modification  of  the 
])lans  by  which  Henry  II  had  extended  at  once  the  profits  and 
the  operations  of  justice.  The  constant  appeals  of  Richard  for 
money  gave  the  archbishop  constant  opportunities  of  developing 
the  machinery  by  which  money  could  be  procured,  with  as  little 
oppression  and  as  much  benefit  to  the  State  as  were  compatible 
with  the  incessant  demand  ^  Immediately  after  the  king's  de-  The  Iter  of 
parture  a  visitation  by  the  justices  was  held  in  September  1194, 
under  a  commission  of  the  most  extensive  character.  By  the  Articles  of 
articles  of  this  'iter'-'  the  constitution  of  the  grand  jury  of  the 
county  is  defined ;  four  kniglits  are  to  be  chosen  in  the  county 
court,  these  are  to  select  on  oath  two  knights  from  each  hundred, 
and  these  two,  also  on  oath,  are  to  add  by  co-optation  ten  more 
for  the  jury  of  the  hundred  ;  a  long  list  of  picas  of  the  Crown  and 
other  agenda  of  the  judges  is  furnished,  which  is  comprehensive 
enough  to  cover  all  occasions  of  quarrel  and  complaint  since  the 
beginning  of  the  reign.  The  sheriffs  are  forbidden  to  act  as 
justices  in  their  own  shires.  The  election  of  officers  to  keep  the 
pleas  of  the  Crown,  which  is  ordered  by  another  article,  is  the 
origin  of  tlie  office  of  coroner,  another  limitation  the  im- 
portance of  the  sheriffs.  The  justices  are  empowered  to  hear 
recognitions  by  great  assize,  where  lands  are  concerned  up  to 
the  amount  of  five  pounds  of  annual  value :  the  Jews  and  their 

'  Ralph  of  ('of,'£;oalialu  KayH  of  liim  :  '  C'ruilelia  odicta  in  quantum  potuit 
reprcssit  el  (iiluuivit.  afflictoruin  niiseratus  calamitatem  et  exactoriam 
deteHtans  Hcrvitutein  ;'  i>.  162. 

'  Hovcdcii,  iii.  262-267;  Select  Charters,  pp.  250-255  ;  Gervase,  c.  1588, 
1590.    (JervaHo  an  account  of  the  sesHion  of  them!  jiinlltiarii  erranles 

at  ('antcrlniry :  they  were  O^jor  l''it/,  (J;,'er,  (Jt-offroy  of  Siindriilf,'e,  and 
\\\i)r\i  of  Dudington  ;  Henry  of  Cornhull  was  tlie  uherifl.  'I'huy  tried  ])lciva 
under  the  AHsize  of  Clarendon. 
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persecutors,  the  dead  crusaders,  the  friends,  debts  and  malversa- 
tions of  John  are  to  be  brought  into  account.  Inquiry  is  to 
be  made  into  the  king's  feudal  claims,  wards,  escheats,  ferms, 
and  churches  :  and  the  financial  work  of  the  judges  is  to  be 
completed  by  the  exaction  of  a  tallage  from  all  cities,  boroughs, 
and  demesnes  of  the  king.  It  was  further  intended  that  a 
general  inquest  into  the  conduct  and  receipts  of  the  sheriffs, 
such  as  had  taken  place  in  i  i/O,  should  form  part  of  the  busi- 
ness, but  the  archbishop,  thinking  the  work  of  the  judges  suffi- 
cient already,  cancelled  for  the  time  that  article  of  the  commis- 
sion. This  visitation,  which  comprehends  almost  all  the  points 
of  administrative  importance  which  mark  the  preceding  reign, 
constitutes  a  stage  in  the  development  of  the  principles  of 
election  and  representation.  The  choice  of  the  coroner,  and 
the  form  prescribed  for  the  election  of  the  grand  jury,  whether 
this  act  originated  them  or  merely  mai'ked  their  growth,  are 
phaenomena  of  no  small  significance. 

Will  1st  this  measure  was  in  contemplation  Richard  was  busily 
employed  in  his  French  provinces  in  forcing  his  bailiffs  and 
other  officers  to  account  for  their  receipts  and  to  redeem  their 
offices.  Amongst  other  oppressive  acts  he  took  the  seal  from 
his  unscrupulous  but  faithful  chancellor,  and,  having  ordered 
a  new  one  to  be  made,  proclaimed  the  nullity  of  all  charters 
which  had  been  sealed  with  the  old  one  ^  He  also  issued 
licences  for  the  holding  of  tournaments,  which  were  expected 
to  bring  in  a  considerable  revenue.  One  act  of  justice  was 
however  done ;  the  chalices  of  the  churches  which  had  sur- 


*  Hoveden,  iii.  267 ;  R.  Coggpsbale,  ]i.  162.  Richard's  first  seal  was 
lost  when  the  vice-chancellor  was  drowned  between  Rhodes  and  Cyprus 
in  1 190  ;  but  it  was  recovered  witli  his  dead  body.  Tlie  seal  that  was  now 
broken  must  have  been  tlie  one  which  the  chancellor  had  used  during  the 
king's  absence.  Richard  however,  when  he  was  at  Messina,  had  allowed 
his  seal  to  be  set  to  various  grants  for  wliieh  he  took  money,  but  which  he 
never  intended  to  confiini.  Therefore  probably  he  found  it  convenient 
now  to  have  a  now  seal  in  lieu  of  both  the  former  ones,  altliough  he  threw 
the  blame  of  the  transactions  annidled  upon  the  elianeellor.  Tlie  im- 
portance of  the  seal  is  already  very  great.  Archbishop  (Jeotirey  was 
credibly  accused  of  scaling  writs  with  the  seal  of  lleiu-y  11  alter  the 
king's  death. 
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rendered  their  plate  for  the  royal  ransom  Avere  replaced  by  the 
king's  special  command 

The  following  year  was  one  of  peace  and  consequent  activity.  Proceedings 
The  tallage  of  1194  was  followed  by  a  scutage  in  1195,  levied  year  1 195. 
on  those  tenants-in-chief  who  had  not  accomjDanied  the  king  to 
Normandy.  Tliis  is  the  second  scutage  of  the  reign  ;  the  fii'st  was 
taken  in  the  king's  first  year  on  the  pretence  of  an  expedition 
to  Wales  ^    The  justiciar,  immediately  on  the  reception  of  his  y"^'j.®'j^''*' 
legatine  commission,  in  June,  proceeded  to  York,  where  he  held  j>'sti^ciar  and 
a  great  court  of  the  most  ample  description  for  four  days.    On  June  12-1;. 
the  first  he  directed  his  servants  to  hear  pleas  of  the  Crown  and 
assizes,  whilst  he  himself  and  his  officials  held  a  spiritual  court 
and  heard  pleas  of  Christianity;   on  the  second  he  acted  as 
legate  and  visited  S.  Mary's  abbey ;  on  the  third  and  fourth  he 
held  a  provincial  council,  whicli  passed  fifteen  important  eccle- 
siastical canons One  document  of  interest  was  issued  the  The  oath  of 
same  year  ;  a  proclamation  of  an  oath  of  the  peace,  which  was    ^  ^^"^ 
to  be  taken  by  all  persons  above  tlie  age  of  fifteen.    They  swore, 
according  to  the  old  law  of  Canute,  not  to  be  thieves  or  robbers, 
or  receivers  of  such,  and  to  fulfil  their  duty  of  pursuing  the  thief 
when  the  hue  and  cry  is  raised       The  enforcement  of  the  edict 
was  committed  to  knights  assigned  for  the  purpose;  this  is 
jjrobably  the  origin  of  the  office  of  conscmitor  of  the  peace,  out 
of  which,  in  the  reign  of  Edward  III,  the  existing  functions  of 
the  justices  of  the  peace  were  developed;  and  the  record  thus 
forms  an  interesting  link  of  connexion  between  the  Anglo- 
Saxon  jurisprudence  and  modern  usage. 

The  steady  judicial  and  financial  pressure  had  its  usual  effect.  Effect  of 

_  ^  pecuniary 

Tlic  archbishop  was  unable  to  satisfy  the  king,  and  he  offended  exactions. 

the  people.    He  had  constant  difficulties  with  his  subordinates, 

and  the  Church,  which  should  have  been  his  especial  care,  was 

'  Hovedcn,  iii.  •zgo. 

'  Miuiux,  Hist.  Kxcli.  i>.  444.  Tlie  tax  raiHcd  on  the  knicfht's  fee  for 
the  kintj'K  ranHOin  wu-s  called  an  aid,  and  not  a  scutage  :  a  |>r<)()f  that  tiio 
latter  tunn  was  now  becoming  rentiicted  to  tlie  payment  inado  in  com- 
mutation of  Hervice. 

'  Hovudun,  iii.  ^93-208;  Gervaxe,  1589;  W.  Newb.  v.  c.  12. 

'  See  the  LawH  of  Canute,  ii.  21  ;  Hoveden,  iii.  299;  Select  Charters, 
pp.  255.  256,  and  p.  206,  above. 
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Intended     disturbed  by  quarrels  which  he  liad  not  time  to  attend  to. 

into'the      Early  in  1196,  Richai'd,  impatient  at  the  delay  of  the  inquiry 

frustrated!'  which  he  had  directed  in  1194  to  be  made  into  the  receipts  of 

the  royal  officers,  sent  over  two  of  his  confidential  servants, 

Philip  of  Poictiers  the  bishop-elect  of  Durham,  and  the  abbot  of 

Caen,  to  conduct  the  investigation  ^    The  purpose  was  defeated 

by  the  death  of  the  abbot,  but  the  archbishop  seems  to  have 

Hubert       regarded  the  mission  as  a  sign  of  the  king's  distrust.    He  offered 

•iffersto  "     .  .... 

resign.        to  resign  the  justiciarship  ;  and  with  some  difficulty  prevailed  on 

the  king  to  accept  the  offer:  but  before  the  resignation  was 

completed  he  saw  reason  to  withdraw  it,  and,  having  represented 

to  the  king  the  enormous  sums  which  had  been  raised  during 

his  administration,  continued  two  years  longer  in  office^.  Almost 

at  the  same  moment  the  discontent  felt  by  the  poorer  citizens 

of  London  at  the  way  in  which  the  taxes  were  collected  broke 

Riot  of       into  open  revolt.    William  Fitz-Osbert,  who  was  an  old  cru- 

William 

Fitii  Osbert.  sader  and  apparently  a  hot-headed  politician,  took  the  lead  in 
the  rising.  The  poorer  citizens  complained  that  the  whole 
I  burden  fell  upon  them :  the  tallages  were  collected  by  poll,  '  per 
capita ;'  William  insisted  that  they  should  be  assessed  in  pro- 
portion to  the  property  of  the  payers.  Unfortunately  for  the 
citizens,  their  leader  by  his  violence  brought  down  upon  him 
the  vengeance  of  the  archbishoj),  and  having  fallen  a  victim  in 
the  strife,  was  regarded  by  the  one  party  as  a  felon  and  by  the 
other  as  a  martyr We  do  not  learn  that  the  Londoners  re- 
ceived any  benefit  from  the  outbreak.  The  monks  of  Canter- 
bury however,  who  hated  the  archl)ishop,  tuok  advantage  of  the 
fact  that  the  blood  of  the  rioter  had  been  shed  at  the  command 
of  the  justiciar  in  their  peculiar  church  of  S.  Mary  le  Bow,  and 

*  Hoveden,  iv.  5  ;  W.  Nowb.  v.  c.  19. 
Hoveileii,  iv.  1 2,  i.^. 

'  Hoveden,  iv.  <;  ;  R.  Diceto,  c.  691  ;  W.  Nowb.  v.  c.  20;  Gcrvase,  c. 
1 591.  Hoveden,  unless  lie  is  speaking  ironically,  a|)])lauds  the  conduct  of 
William  Fitz-Osbert :  Kalph  de  Diceto,  the  dean  of  S.  Paul'.s,  who  was 
an  eye-witness,  speaks  of  him  as  a  mere  demagogue.  William  of  New- 
burgh  gives  a  long  account  of  the  events,  and  treats  him  judicially.  He 
■was  a  dihrej)utable  man  who,  having  failed  to  obtain  the  king's  consent  to 
a  piece  of  private  spite,  made  political  capital  out  of  a  real  grievance  of 
the  people.  The  whole  story  is  worked  out  by  I'algrave  in  the  preface 
to  the  llotuli  Curiae  llegis. 


XII.] 


Opposition  to  a  Tax. 


509 


added  a  fresh  accusation  to  the  list  of  charges  on  account  of  Scutage  of 

which  Innocent  III  ultimately  ordered  Hubert  to  resign  his 

secular  office.    A  third  scutate  was  levied  in  this  year.   In  1197  Assize  of 
.      .  ...  Measures, 

the  justiciar  issued  an  assize  intended  to  secure  the  uniformity 

of  weights  and  measures  in  all  parts  of  the  kingdom.  This 

proposition  was  unable  to  make  way  against  the  usages  of  the 

nation  :  the  amount  of  traffic  was  not  yet  so  great  or  so  generally 

diffused  as  to  make  it  indispensable,  and  the  severity  of  some 

of  the  penalties  induced  the  judges  to  set  it  aside  early  in  the 

reign  of  Jolm.    But  it  had  considerable  importance  in  itself, 

and  formed  the  basis  of  one  of  the  articles  of  the  Great  Charter'. 

The  history  of  the  next  year,  1198,  furnishes  two  events  of  In",9«tlio 

great  importance.    In  a  council  of  the  barons  held  at  Oxford,  demand  for 

.  ,  .      money  is 

the  archbishop  laid  before  them  a  demand  made  by  the  king  refused ; 
that  they  should  provide  him  a  force  for  his  war  in  Nor- 
mandy ;  three  hundred  knights  were  to  be  furnished,  each  to 
receive  three  English  shillings  every  day  and  to  serve  for  a  year. 
There  can  be  no  doubt  that  the  demand  was  unprecedented, 
whether  we  consider  the  greatness  of  the  amount,  £16,425,  or 
tlie  definiteness  of  the  proposition.  But  neither  point  caused 
the  actual  ol)iection.  The  bishop  of  Lincoln,  S.  Huffh  of  Avalou,  opposition  of 
the  Ciirthusian  friend  of  Henry  II,  declared  that  he  would  not  Lineoin, 
assent  to  the  grant.  In  vain  the  archbishop,  and  the  treasurer 
tlie  bishop  of  London,  pleaded  the  royal  necessities ;  the  inde- 
])endent  prelate  declared  that  the  lands  of  his  churcii  were 
bound  to  render  military  service  within  England  and  there 
only  :  he  had,  he  said,  fought  the  battle  of  his  church  for 
thirteen  years ;  this  impost  he  would  not  pay ;  rather  than  do 
so,  he  would  go  back  to  his  home  in  Burgundy.    To  the  arch-  and  iicrbert 

/       ^  "  o       .J  of  Salisbury, 

bishop's  further  discomfiture,  the  exami)le  of  S.  Hugli  was  fol- 
lowed by  Bisho])  Herbert  of  Salisbury,  who  liad  had  the  regular 
ministerial  training  and  was  closely  connected  with  the  ruling 

officers  of  the  JOxcluinucr.    The  onnosition  was  so  tar  successful  UosiKiiation 

»  .  '1  .     of  till- 

that  the  archbishop  withdrew  the  proposal,  and  shortly  after  justiciar. 

resigned  ^    This  event  is  a  landmark  of  constitutional  history  : 
*  Hovt'don,  iv.  33,  34,  172. 

'  Hovcden,  iv.  40 ;  Vita  y.  Ilufjonia,  p.  248  ;  .Select  Cliartorn,  pp.  247, 148, 
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for  the  second  time  a  constitutional  opposition  to  a  royal 
demand  for  money  is  made,  and  made  successfully.  It  would 
perhaps  be  too  great  an  anticipation  of  modern  usages  to  sup- 
pose that  the  resignation  of  the  minister  was  caused  by  his 
defeat. 

The  other  remarkable  matter  of  the  year  is  the  imposition  of 
a  carucage — a  tax  of  five  shillings  on  each  carucate  or  hundred 
acres  of  land.  This  was  the  Danegeld  revived  in  a  new  and 
much  more  stringent  form  ;  and,  in  order  to  carry  out  the  plan, 
a  new  survey  on  the  principle  of  Domesday  was  requisite.  Even 
from  this  the  justiciar  did  not  shrink.  A  knight  and  a  clerk  were 
sent  out  into  each  county,  to  report  on  the  31st  of  May  on  the 
extent,  liability,  and  tenure  of  the  land  to  be  taxed  :  these  officers 
were,  in  conjunction  with  the  sheriff  in  each  county,  to  call  before 
them  the  members  of  the  county  court,  the  stewards  of  barons,  lords 
and  bailiffs,  the  reeve  and  four  men  of  each  township,  whether 
free  or  villein,  and  two  knights  for  every  hundred  :  an  oath  was 
to  be  taken  from  all  parties,  that  they  would  speak  the  truth,  and 
declare  how  many  carucates,  or  what  wainage  for  ploughs,  there 
were  in  each  township.  Even  the  words  of  the  Domesday  com- 
mission were  repeated.  The  account  was  registered  in  four  rolls  ; 
three  kept  by  the  knight,  the  clerk,  and  the  sheriff,  and  one  divided 
among  the  stewards  of  the  barons  whose  interests  it  concerned. 
The  money  was  collected  by  two  knights  and  the  bailiff  of  each 
hundred,  who  accounted  for  it  to  the  sheriff ;  and  the  sheriff 
accounted  for  it  at  the  Exchequer  ^  The  inquiry,  which  so 
forcibly  recalls  that  of  1086,  has  a  significance  which  does  not 
belong  to  the  great  precedent,  unless  we  regard  the  machinery 
of  the  oath  taken  by  the  representatives  of  the  townships  and 
hundreds  in  the  two  commissions  in  contrary  lights.  It  may  be 
questioned  whether  the  jurors  of  1086  or  those  of  11 98  had  greater 
freedom  and  responsibility :  but  we  look  on  the  former  as  })ai-t 
of  an  institution  then  for  the  first  time  adapted  to  the  adminis- 
tration of  the  English  government ;  whilst  the  latter  appear  as 
part  of  a  system  the  disciplinary  force  of  which  had  nearly  com- 


'  Hoveden,  iv.  46  sq. 
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pleted  its  work  :  the  plan  adopted  in  the  Assize  of  Arms  and  in  Its  im- 
tbe  ordinance  of  the  Saladia  tithe  is  now  applied  to  the  assess- 
ment  of  real  property ;  the  principle  of  representation  is  gra- 
dually enlarging  its  sphere  of  work,  and  the  process  now  used 
for  the  calculation  will  before  long  be  applied  to  the  granting  of 
the  tax,  and  ultimately  to  the  determination  of  its  expenditure. 

This  demand  of  carucage  is  by  no  means  the  last  constitutional 
act  of  the  reign.    It  is  not  known  whether  the  survey  was  really 
carried  out.    The  resignation  of  the  archbishop  took  place  a  few 
weeks  after  the  day  fixed  for  the  report  ^ ;  and  the  tax  was  not 
collected  without  difficulty.    The  religious  houses  having  de-  The  reli- 
murred  to  the  payment,  the  king  directed  a  proclamation  to  be  fmnpeilod  to 
made  by  which  the  clergy  were  practically  outlawed :  if  any  ''"^ 
man  injured  a  clerk  or  regular  he  was  not  to  be  forced  to  com- 
pensate him ;  but  if  the  clerk  or  regular  were  the  aggi'essor,  he 
must  be  brought  to  justice.    The  threat  was  sufficient  to  bring 
the  monks  to  sul)mission,  and  they  purchased  a  reconciliation^. 

Geoffrey  Fitz-Peter,  the  successor  of  Hubert,  who  came  into  Geoffrey 
office  on  the  nth  of  July,  1198,  began  his  career  as  minister  by  justiciar, 
a  severe  forest  visitation,  in  the  conducting  of  which  he  reissued 
and  enlaiged  the  Assize  of  Woodstock'.   He  also  directed  a  new  Iterof  1198. 
'  iter'  of  the  justices  on  nearly  as  large  a  scale  as  that  of  1194  *. 
The  agenda  of  this  '  iter '  contain  a  direction  for  the  elections  of 
the  nominators  of  the  Great  Assize  to  be  made  before  the  jus- 
tices :  a  proof  that  these  functionaries  were  not  now  appointed 
by  the  sherifl's,  but  elected  by  the  suitors  of  the  county  court. 
The  Forest  Assize  also  directs  that  the  whole  body  of  the  suitors 
of  that  assembly  shall  attend  at  the  sessions  of  the  forest 

justices  '".    These  two  measures,  together  with  the  severe  treat- ^^erity of 

,  the  govern- 

ment of  the  clergy  just  mentioned,  seem  to  mark  the  character  ™ent. 

of  the  new  justiciar  as  austere  aud  even  oppressive.    Richard  no 

doubt  found  in  him  a  servant  whose  conscience  was  less  strict 

than  Hubert's,  and  whose  position  as  a  layman  and  an  earl  was 

less  assailable  than  that  of  the  ai  clibishop.    His  real  importance 

as  a  public  man  belongs  to  the  next  reign. 

•  Hoveden,  iv.  47,  48.  »  Ibid.  66.  '  Ibid.  63. 

*  Ibid.  61.  »  Ibid.  63. 
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The  laborious  and  quarrelsome  career  of  Richard  came  to 
an  end  in  April,  1199.  -His  subjects,  fortunately  for  them- 
selves, saw  very  little  of  him  during  the  ten  years  of  his  reign. 
They  heard  much  of  his  exploits,  and  reconciled  themselves  in 
the  best  way  they  could  to  his  continual  exactions.  Under  his 
ministers  they  had  good  peace,  although  they  paid  for  it  heavily  : 
but  the  very  means  that  were  taken  to  tax  them  trained  them 
and  set  them  thinking.  The  ministers  themselves  recognised 
the  rising  tendency  to  self-government  in  such  measures  as  those 
we  have  described.  To  Richard  the  tendency  would  be  probably 
unintelligible.  He  was  a  bad  king :  his  great  exploits,  his 
military  skill,  his  splendour  and  extravagance,  his  poetical  tastes, 
his  adventurous  spirit,  do  not  serve  to  cloak  his  entire  want  of 
sympathy,  or  even  consideration,  'for  his  people.  He  was  no 
Englishman,  but  it  does  not  follow  that  he  gave  to  Normandy, 
Anjou,  or  Aquitaine  the  love  or  care  that  he  denied  to  his 
kingdom.  His  ambition  was  that  of  a  mere  warrior  :  he  would 
fight  for  anything  whatever,  but  he  would  sell  everything  that 
was  worth  fighting  for.  The  gloiy  that  he  sought  was  that  of 
victory  rather  than  conquest.  Some  part  of  his  reputation  rests 
on  the  possession  of  qualities  which  the  English  had  no  oppor- 
timity  of  testing  :  they  were  proud  of  a  king  whose  exploits 
awakened  the  wonder  of  Christendom,  they  murmured  against 
ministers  whose  mediation  broke  the  force  of  an  oppression 
which  would  otherwise  have  crushed  them.  Otherwise  the 
latter  years  of  the  reign  were  years  of  progress  in  wealth  and  in 
the  comfort  which  arises  from  security  :  a  little  respite  before 
the  tyranny  that  was  coming.  The  reign  of  Richard  is  marked 
by  no  outbreak  of  feudal  insubordination  :  had  there  been  any 
such,  the  strength  of  the  administration  would  have  been  suffi- 
cient to  crush  it.  V>ni  the  great  nobles  were,  like  the  king 
himself,  partly  engaged  abroad  ;  those  of  them  who  were  left  at 
home  had  learned  the  lesson  of  submission ;  they  saw  themselves 
surrounded  by  a  new  body  of  equals,  spning  from  and  working 
with  the  ministerial  families,  and  they  were  assimilating  them- 
selves to  this  new  nobility  in  forming  hopes  and  ambitions  more 
truly  national.    The  feeling  towards  union  that  was  working  in 


XII.]  Inierregmm  on  BicharcVs  Death.  513 


society  generally  was  affectiug  the  barons  not  less  than  the  people 
whom  they  were  to  lead  on  to  liberty. 

151.  The  death  of  Richard  was  so  sudden,  and  the  order  of  inteiTeg- 
the  kingdom  so  complete  at  the  time,  that  John,  who  had  the  death  of 
received  the  fealty  of  the  barons  by  his  brother's  order  ^,  might 
have  secured  the  throne  without  difficulty  before  the  country 
generally  knew  that  it  was  vacant.    Instead  of  doing  this  he 
allowed  an  interregnum  of  six  weeks.    Secure,  as  it  would  seem, 
of  England,  he  spent  the  time  in  taking  possession  of  the  trea- 
sures of  Richard,  and  attempting  to  obtain  the  continental 
provinces  on  which  Arthur,  as  the  son  of  his  elder  brother,  had 
a  half-acknowledged  claim.    Whilst  he  was  receiving  the  sur- 
render X)f  the  castles  of  Anjou  and  lilaine  and  the  investiture 
of  the  duchy  of  Normandy,  Archbishop  Hubert  and  William  Archbisiiop 
Marshall  were  doing  their  best  to  strengthen  his  position  in  wiiiiam 

-r-i,i9Ti>      -  1)11      -     n  IT     Marshall  en- 

JliUgland      J  ohn  s  six  weeks  delay  m  Jb  ranee  gave  to  the  dis-  force  order. 

contented  barons  an  opportunity  of  reviewing  their  grievances. 
The  traditional  principle,  that  when  the  king  dies  the  peace  dies 
with  him,  was  now  in  full  force  :  seventy  years  were  to  elapse 
before  it  was  superseded  by  the  doctrine  of  the  immediate  succes- 
sion of  the  heir,  expressed  later  in  the  maxim  that  the  king 
never  dies :  now  it  liad  time  to  work.  All  who  had  castles  in 
their  hands  fortified  and  garrisoned  them  ;  and  not  a  few  broke 
out  into  open  rapine  immediately  on  hearing  of  the  fate  of 
Richard  ^.  The  archbishop  found  it  no  easy  task  to  enforce 
order,  when  once  the  spell  was  broken.  His  first  measure  was 
to  direct  that  the  oath  of  fealty  and  peace  should  be  everywhere 
taken  :  the  sheriffs  brought  together  the  force  of  the  shires  for 
the  purpose,  and  all  attempts  at  resistance  were  put  down,  the 
spoil  restored,  and  the  ofienders  brought  to  justice  ^    It  was 

'  Hovedcn,  iv.  83  :  'Cum  auteiii  rex  de  vit.i  dcspcrarct,  divisit  Jolianni 
fratri  suo  rtgnuin  Angline,  et  fecit  fieri  praedicto  Ji)li.inni  fidflitates  ab 
illiH  (\\n  adoraiit.'  John  was  not  prenent;  there  is  surely  in  this  anxiety 
of  the  ilyinf,'  kinf,'  t(i  provide  for  hiw  brother  and  for  th<j  Hucces.sion  at 
leant  one  redecnnii},'  trait :  Hiehard  knew  how  to  forgive,  li.  Cogjjeshale, 
p.  170. 

'■'  Hoveden,  iv.  86. 

'  R.  Co);ij;cHhiilo,  j)p.  169,  170. 

*  Hovedeo,  iv.  88  ;  K.  Coggesh.ile,  p.  1 70. 
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more  difficult  to  allay  the  apprehensions  and  secure  the  adhesion 
of  the  earls  and  other  gi'eat  vassals,  who,  although  they  had 
acquiesced  in  Richard's  oppressions,  were  by  no  means  inclined 
to  accept  the  same  treatment  from  John.  He  had  made  himself 
personal  enemies  during  his  short  tenure  of  power  ;  some  feared 
and  some  despised  him.  The  feudal  spirit  was  not  extinct,  and 
every  one  who  had  anything  to  gain  thought  this  a  fair  time 
for  the  attempt.  The  king  of  Scots  might  press  his  claim  on 
the  northern  counties,  the  earl  of  Chester  might  even  support 
the  cause  of  his  stepson  Arthur ;  Roger  de  Lacy  had  hanged 
two  knights  for  beti'aying  his  castles  to  John ;  the  earl  of  Hert- 
ford had  claims  on  the  earldom  of  Gloucester,  which  John  held 
in  right  of  his  wife ;  the  earl  Ferrers  held  his  earldom  with  no 
very  sure  hand.  The  archbishop,  acting  in  conjunction  with 
the  justiciar  and  William  Marshall,  called  together  at  Northamp- 
ton all  those  of  whom  any  apprehension  was  entertained,  and 
made  them  the  most  ample  promises  on  behalf  of  John  :  not  a 
grievance,  public  or  private,  was  to  remain  without  redress. 
Even  the  Scottish  claims  should  receive  due  attention ;  and 
wherever  a  right  was  in  danger  the  king,  as  soon  as  there  should 
be  a  king,  would  confirm  and  enforce  it  ^.  The  promises  of  the 
three  ministers  were  accepted  as  sufficient  security,  and  all  the 
barons,  including  Earl  David  of  Huntingdon,  the  brotlier  of  the 
king  of  Scots,  took  the  required  oaths.  In  the  meanwhile 
John,  having  made  good  his  hold  on  Normandy,  crossed  over  to 
England  for  his  coronation,  which  took  place  on  the  feast  of  the 
Ascension,  May  27,  11 99. 

The  ceremony  was  performed  with  the  same  pomp  as  had 
been  used  for  Richard  ;  the  form  of  election  and  the  solemn 
promises  of  good  government  were  repeated.  But  a  speech  is 
preserved  by  ^Matthew  Pai-is,  which,  whether  or  no  the  words 
are  genuine,  seems  to  show  that  there  was  sometliing  exceptional 
in  the  proceedings  ;  some  attempt  on  the  archbishop's  part  to 
give  to  the  formality  of  the  election  a  real  validity,  which  per- 
haps might  be  useful  if  the  claims  of  Arthur  should  ever  be 
revived.    Hubert  declared,  the  historian  tells  us,  tiiat  the  right 


'  Hovedcn,  iv.  88. 
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to  reign  is  conferred  by  the  election  which  the  nation  makes  Principle 

after  invoking  the  gi-ace  of  the  Holy  Ghost :  Saul  and  David  enunciated. 

were  made  kings,  not  because  they  were  of  royal  race,  but  the 

one  because  of  his  strength  and  fitness,  the  other  because  of  liis 

sanctity  and  humility.    Still,  if  in  the  royal  stock  there  were 

one  of  distinct  pre-eminence,  the  choice  should  fall  more  readily 

on  him.    Eichard  had  died  without  an  heir ;  the  gi-ace  of  the 

Holy  Ghost  had  been  asked  for :  in  John  were  united  royal 

blood,  and  the  good  qualities  of  prudence  and  energy  :  all  together 

then  elected  John.    The  cry  '  Vivat  rex '  was  the  answer  of  the 

assembled  crowd.    The  archbishop  moreover,  when  he  received  Oath  of  good 
.  .  ,  government, 

the  coronation  oath,  adjured  him  on  God's  behalf  that  he  would 

not  take  the  honour  to  himself  without  a  full  purpose  to  keep 
his  oath,  and  John  replied  that  by  God's  help  in  good  faith  he 
would  keep  all  that  he  had  sworn Later  events  gave  to  both 
these  declarations  a  character  which,  in  the  case  of  ordinary 
kings,  they  might  not  have  had.  Matthew  Paris  supposes  that 
the  archbishop,  warned  of  John's  utter  faithlessness  and  fore- 
seeing the  troubles  of  his  reign,  wished  to  impress  upon  him 
and  upon  the  people  that  as  an  elected  king  he  must  do  his 
duty  under  pain  of  forfeiture.  But  the  speech  of  Hubert  was 
probably  in  itself  nothing  more  than  a  declaration  of  John's 
fitness  to  be  elected,  the  recollection  of  which  would  naturally 
recur  to  those  who  heard  it  when  they  foimd  out  how  unfit  he 
was  to  reign.  The  enunciation  however  of  the  elective  character 
of  the  royal  dignity  is  of  very  great  importance.  The  circum- 
stances too  of  John's  accession  recall  forcibly  those  which  attended 
that  of  AVilliam  Rufus,  when  Lanfranc  strove  in  vain  to  bind  the 
conscience  of  the  prince  in  whose  exaltation  he  hud  so  large  a 
share.  In  more  than  one  respect  Hubert  Walter  played  the  part 
of  Lanfranc  to  John. 

Tlio  business  of  the  coronation  was  followed  by  the  invcs-  Investiture 
titure  of  William  Marshall  and  GeoflTrcy  Fitz-Peter  as  earls";  a 
ceremony  wiiicli  had  been  lonir  ddaved.    Tiie  chanccllorsliip  was  "u'wri 


cliancellor. 


'  Mattliew  Paris  (ed.  Wats),  p.  197.  Tn  the  declaration  made  by  Lewis, 
on  hi8  invaHion  of  England  in  1 2 16,  long  bt  fore  Matthew  Paris  wrote,  this 
H|ioceh  of  Hubert  is  distinctly  referred  to  a.s  affecting  the  claim  of  in- 
heritance.   Sou  Foeilera,  i.  140.  Hovedcn,  iv.  90. 
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undertaken  by  the  archbishop,  notwithstanding  the  warning  of 
Hugh  Bardulf,  who  told  him  plainly  that  he  was  derogating 
from  his  dignity  and  making  a  dangerous  precedent.  Hubert 
probably  saw  that  John  would  need  both  advice  and  restraint, 
which  no  one  of  inferior  position  or  weaker  character  would  be 
able  to  enforce.  The  justiciar  continued  in  office ;  but  most  of 
the  sheriffs  were  either  removed  to  other  counties  or  dismissed 
altogether.  No  charter  of  liberties  is  known  to  have  been 
issued  ;  if  any  such  had  existed  it  could  scarcely  have  failed  to 
be  brought  forward  in  the  struggle  that  followed. 

John  had  no  time  to  lose  in  England :  he  hurried  to  Notting- 
ham to  meet  the  king  of  Scots,  who  did  not  come ;  and  then,  on 
the  20th  of  June,  left  England,  taking  with  him  a  large  number 
of  the  barons  to  prosecute  the  war  in  Normandy  ^.  Immediately 
on  his  arrival  he  made  a  truce  with  Philip,  who  for  the  moment 
was  supporting  the  claims  of  Arthur  in  Anjou  and  Maine  :  after 
Christmas  a  treaty  was  concluded  between  the  two  kings,  and 
John  returned  to  England  to  raise  money  for  the  purchase  of 
peace,  a  sum  of  30,000  marks.  He  stayed  in  the  kingdom  from 
the  27th  of  February  to  the  28th  of  April,  and  took  a  carucage 
of  three  shillings  on  the  hide ;  a  scutage  of  two  marks  had  just 
been  taken  on  account  of  the  expedition  to  Normandy.  Both  these 
exactions  were  in  excess  of  the  usual  rate  ^,  and  the  chroniclers 
furnish  us  with  no  further  evidence  of  the  way  in  which  they 
were  imjjosed  and  levied,  than  that  the  king  demanded  the  aid, 
and  an  edict  went  forth  from  the  justices  that  it  should  be  paid ; 
a  grant  of  a  fortieth  of  moveables  for  the  Crusade  was  obtained 
in  the  following  year  by  letters  addressed  by  the  king  to  the 
barons  and  by  the  justiciar  to  the  sheriffs^.  After  a  second 
vain  attempt  to  secure  the  homage  of  the  king  of  Scots,  John 
again  sailed  for  France,  whei'e  he  remained  until  September; 
employed,  after  the  conclusion  of  the  peace  in  May,  chiefly 
in  divorcing  his  wife,  Hawisia  of  Gloucester,  and  marrying 
Isabella  of  Angoulemc, — acts  which  caused  in  England  the 
alienation  of  the  whole  of  the  Gloucester  influence  from  the 


'  Hoveden,  iv.  92,  93. 

'  Ibid.  107  ;  R.  Coggeshale,  p.  180. 


Hovedon.  iv.  if  8,  1S9. 
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king,  and  in  France  the  active  and  malicious  hostility  of  the 

house  of  Lusignan,  to  whose  head  Isabella  had  been  betrothed. 

The  month  after  his  return  John  and  his  wife  were  crowned  at  On  his  re- 
turn he  is 

Westminster  * ;  the  fealty  of  the  king  of  Scots  was  finally  re-  crowned, 

ceived  in  a  <rrcat  council  of  bishops  and  barons  of  the  two  kinsr-  ceives  the 

"  ,  ,         ,     ,  ,  ,       .  Scottish 

donis,  and  the  court  made  a  progress  through  the  north       At  homage, 

.  .  ,  .  „         ,       Nov.  22:  and 

Easter,  1201,  the  coronation  ceremonial  was  again  periormed  at  iscrowiieda 

Canterbury^;  and  the  state  of  peace  and  order  which  had  lasted  Mar. 25,1201. 

for  two  years  began  almost  immediately  afterwards  to  break 

up.    The  remainder  of  the  history  of  the  reign  may  be  briefly 

examined  under  the  three  heads  of  foreign  affairs,  the  great 

ecclesiastical  quaiTcl,  and  the  struggle  which  led  to  the  gi-anting 

of  Magna  Carta. 

152.  John  possessed  in  his  mother,  Queen  Eleanor,  who  was  Fc-eign  \>o- 

now  nearly  eighty,  a  counsellor  of  much  experience  in  continental  John's  early 

politics,  of  great  energy  and  devoted  faithfulness.    As  long  as 

she  lived  his  fortunes  in  France  were  not  hopeless ;  she  had 

herself  headed  an  army  against  Arthur,  and  her  last  public  act  Peace  in  1200 
I      I         T.1      1       r         •  c     ■  France, 

was  to  fetch  her  granddaughter,  Blanche  of  Castilie,  from  Spain, 

in  order  to  strengthen  the  new  alliance  between  Philip  and 

John  by  a  royal  man-iage.    Unfortunately  the  peace  so  made 

was  very  shortlived;  quarrels  on  the  Norman  frontier  called  John poes to 

John  from  England  in  June,  i2or,  and  he  did  not  return  until  in"™"."''* 

the  inheritance  of  his  fathers  had  passed  away  from  him.  Early 

in  1202  Philii),  having  obtained  a  respite  from  his  matrimonial  Philip  in 

,  .  ,  X  202  declares 

troubles,  and  found  time  to  listen  to  the  complaints  of  Hugh  that  he  has 

...  iTi  •  1  !•  •!!  forfeited  his 

of  Lusignan,  summoned  J  ohn  to  trial  lor  oppressing  the  barons  ficfs. 

of  Poictou      John  refused  to  attend,  and  was  declared  to  have 

forfeited  his  fiefs  as  a  contumacious  vassal.    Arthur,  taking 

advantage  of  the  confusion,  raised  a  force  and  besieged  his 

grandmother  in  the  castle  of  ^lirabel,  where  he  was  captured  by  Arthur 

John  ;  and  after  some  mysterious  transactions,  disappciu  ed  finally  '"i""^''''- 

'  Hoveden,  iv.  139.  R.  CofjgeHhale  says  more  particularly  that  the  king 
wore  his  crown,  but  the  queen  was  consecrated;  p.  182.  K.  Diccto  says, 
'ipse  rex  eadeni  die  painter  coronatua  est;'  c.  707.    ^  Hoveden,  iv.  140  sq. 

'  Ihi'l.  160.    15.  Diceti),  c.  709:  '  instinctu  arcliiepiscopi.' 

*  Rigiird  (P,<)U(iuot,  xvii.  f;4) ;  It.  Coggi'**'"*!'-',  p.  208;  II.  Wendovrr, 
lii.  167  ;  Altioric  of  Trois  Fontaines,  j).  423 ;  Will.  Armoric.  (Bouquet, 
xvii.  75). 
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second  time  of  April,  1203.    Philip,  who  believed  "with  the  rest  of 

condemned  ^he  world  that  John  had  murdered  him,  summoned  him  aaain 
to  forfeiture.  - 

to  be  tried  on  the  accusation  made  by  the  barons  of  Brittany'. 

Again  John  was  contumacious,  and  this  time  Philip  himself 

Loss  of  Nor-  undertook  to  enforce  the  sentence  of  his  court.  City  after  city 
niandy.  .  •'  •' 

castle  after  castle,  fell  before  him.    The  Norman  barons  were 

unwilling  to  fight  the  battles  of  a  king  who  Avasted  his  oppor- 
tunities and  would  scarcely  strike  a  blow  for  himself.  In 

John  re-  November,  1203,  John  returned  to  England  and  left  Normandy 
turns  to  .  .  . 

England      to  its  fate  ^ :  he  distrusted  the  barons,  and  they  distrusted  him. 

in  120J.  '    _  _  '  ^ 

In  the  following  spring  both  Normandy  and  Anjou  wei'e  lost : 

John  pretending  to  raise  an  army  in  England,  and  selling  to  tlu- 

barons  his  licence  to  absent  themselves,  or  exacting  scutages  on 

Death  of  ^he  pretence  that  they  had  deserted  him.  Eleanor  died  on  the 
Eleanor.  . 

ist  of  April,  1204  ' ;  and  the  month  of  July  saw  Philip  supreme 

in  the  whole  of  Normandy,  Maine,  Anjou,  and  Touraine.  John 

never  again  set  foot  in  Normandy:    in  1205        raised  an 

John's  famt  army,  but  dismissed  it.    In  1206*  he  made  an  attempt  to  re- 
attempts  to  _  _  ^  _ 
recover  his   cover  Poictou,  where  he  still  had  some  ground,  but  was  obliged 
states.                                '                                                       .  . 

to  purchase  a  truce  of  two  years  by  surrendering  his  last  hold 

on  the  Norman  and  Angevin  inheritance.    In  12 14  again,  after 

his  quarrel  with  the  Church  was  settled,  he  made  an  expensive 

and  fruitless  expedition  to  Guienne,  which  likewise  ended  in 

a  truce. 

of??or''''"       Normandy  was  at  last  separated  ft'om  England.   Tlie  Norman 

inandy  from  barons  had  had  no  choice  but  between  John  and  Philip.  For 
EnRland.  _ 

the  fii'st  time  since  the  Conquest  there  was  no  competitor,  son, 
brother,  or  more  distant  kinsman,  for  their  allegiance.  John 
could  neither  rule  nor  defend  them.  Bishops  and  barons  alike 
welcomed  or  speedily  accepted  their  new  lord.  The  families 
that  had  estates  on  both  sides  of  the  Channel  divided  into  two 
branches,  each  of  which  made  terms  for  itself;  or  having 
balanced  their  interests  in  the  two  kingdoms,  threw  in  their  lot 

•  See  Le  Baud,  Hist.  Bret.  p.  210  ;  Morice,  Hist.  Bret.  i.  132  ;  Foedera, 
i.  140  ;  R.  Wendover,  iii.  273  ;  M.  Paris,  p.  283  ;  Chron.  Lanercost,  p.  2  ; 
AiiTi.  Mju'gani,  p.  27  ;  Walter  of  Coventry,  ii.  invf.  xxxii,  xxxiii. 

M.  Paris,  p.  209.  *  Ann.  Waverloy,  a.d.  1204. 

*  M.  Palis,  p.  214;  Foedera,  i.  95. 
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with  one  or  other,  and  renounced  what  they  could  not  save.  Importance 
.  ,       ,  .  .  ofthesepa- 

Almost  immediately  Normandy  settles  down  into  a  quiet  pro-  ration. 

vince  of  Fi  ance ;  a  province  which  Philip  was  Avilling  to  govern 

by  Xorman  law,  and  to  indulge  in  such  free  customs  as  the 

Normans  could  challenge  as  their  own.    For  England  the  result 

of  the  separation  was  more  important  still.    Even  within  the  Consolida- 
/■  T  1      •    1  I         T  I-    ^     1  tionofthe 

reign  of  John  it  became  clear  that  the  release  of  the  barons  English 
p         ,,    .  .  •  1      1  •  11     1    ,  nationalitj-. 

irom  their  connexion  with  the  Continent  was  all  that  was 

wanted  to  make  them  Englishmen.    With  the  last  vestiges  of 

the  Norman  inheritances  vanished  the  last  idea  of  making 

England  a  feudal  kingdom.    The  Great  Charter  was  won  by  men 

who  were  maintaining,  not  the  cause  of  a  class,  aa  had  been  the 

case  in  every  civil  war  since  1070,  but  the  cause  of  a  nation. 

From  the  year  120^  the  king  stood  before  the  English  people  The  kine 
r  r  ,  ,        ,  ,  ,  •  '     ^     face  to  face 

face  to  face;  over  them  alone  he  could  tyrannise,  none  but  they  with  his 

were  amenable  to  his  exactions  :  and  he  stood  alone  against 

them,  no  longer  the  lord  of  half  of  France,  or  of  a  host  of 

strong  knights  who  would  share  with  him  the  spoils  of  England. 

The  roj'al  power  and  the  royal  dignity  that  had  towered  so 

haughtily  over  the  land  in  the  last  two  reigns  was  subjected  to 

u  searching  examination  :  the  quarrels  of  the  next  few  years 

revealed  all  the  weakness  of  the  cause  which  had  lately  been  so 

strong,  and  the  strength  of  the  nation  which  had  so  lately  been 

well  contented  to  sustain  the  strength  of  its  oppressor. 

15.3.  As  the  death  of  Eleanor  marks  the  collapse  of  John's  The  death 

'  ofHuhcrt 
continental  power  and  the  end  of  the  dynastic  system  of  the  Waiur  pio- 

Conqueror  \  that  of  Hubert  Walter  marks  the  termination  of  quarrel  bc- 

twccii  J(  hn 

the  alhance  between  the  king  and  the  clergy  which  had  been  and  the 
cemented  by  Lanfranc,  and  had  not  been  completely  broken  by 
the  quarrel  of  Anselm,  or  even  by  that  of  Becket.    The  arch- 
liLsliop  died  in  July,  1205;  John  lost  his  wisest  adviser  by  an 
event  which  itself  launched  him-  in  circumstances  requiring  the 

'  The  pro])lie(;y  of  ^lerlin  was  fulfilled,  '  Ghv  linn  a  sceptro  Beparatiis 
est  ;'  the  sword  of  tlio  diicliy  was  Heparated  from  tlie  .scei)tre  of  the  king- 
dom. It.  (J<)j,'}^«ihale,  ]).  219.  An  illuMtration  of  the  procexs  of  se|iaratioD 
may  be  found  an  early  as  1 199,  when  the  earI-<  of  I'enihroke  and  Clare 
divided  the  (Jiffard  ehtate.s,  the  former  takin<;  the  'cHnecia  et  caput'  in 
Normandy,  the  lalter  in  En;,dund. 
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John  with  a  most  prudent  counsel.    Engaged  in  a  quarrel  from  which  a 

fair  cause  .  ,ti  ii-ii 

puts  himself  little  cu-cumspection  would  have  saved  hira,  he  chose  to  enter 

ill  the  wrong-   ,     ,.  .        -r  ttt  i  •       i  . 

the  lists  against  innocent  ill ;  matching  his  o^vni  low  cunning 

at  once  against  the  consummate  diplomacy  of  the  Curia  and  the 
aspiring  statesmanship  of  the  greatest  of  all  the  popes.  Foiled 
in  his  attempt  to  place  a  creature  of  his  own  on  the  throne  of 
Canterbuiy,  and  unwilling  to  agree  in  a  compromise  which  he 
had  himself  made  imperative,  he  refused  to  receive  the  newly- 
consecrated  archbishop,  and  exjiosed  the  countiy  to  the  shame 
and  hoiTors  of  an  intei'dict. 
Chionology  Jfot  to  dwell  in  this  place  on  the  important  questions  of  the 
struggle.  bearing  of  this  quarrel  on  the  history  of  the  Church,  it  may  be 
sufficient  to  mark  the  epochs  of  the  struggle,  during  the  whole 
of  which  John  continued  in  the  British  islands.  Hubert 
Walter  died  on  the  12th  of  July,  1205;  the  appeals  of  the 
monks  of  Canterbury  and  of  the  suffragan  bishops,  with  an 
application  from  John  for  the  confirmation  of  his  nominee,  were 
carried  to  Rome  before  Christmas.  The  pope  decided  against 
all  the  claims  in  December,  1206,  and,  taking  advantage  of  the 
presence  of  the  monks  with  letters  of  authorisation  from  John, 
prevailed  on  them  to  elect  Stephen  Langton.  John  refused  the 
royal  assent,  and  Innocent  chose  to  regard  it  as  dispensabh-. 
In  June,  1207,  he  consecrated  the  new  archbishop.  John  per- 
severed in  his  refusal  to  receive  Langton;  the  kingdom  wa> 
The  Inter-  placed  under  interdict  on  the  23rd  of  March,  1208;  and  in 
1209  the  king  was  declared  excommunicate.  Year  after  year 
the  pope  attempted  to  renew  negotiatioua,  but  each  year  the 
John's  use  attempt  failed.  The  king  seized  the  estates  of  the  clergj',  and 
I'noncy.*^^'  many  of  the  bishops  fled  from  the  kingdom  \  The  large 
revenues  thus  made  available  were  used  by  John  in  making 
enormous  militaiy  preparations  :  he  made  expeditions  to  Wales 
and  Ireland,  and  grew  richer  and  stronger  as  he  gi'cw  more 
Threat  of  contumacious.  In  1 2 11  the  pope  declared  that  unless  the  king 
would  submit  he  would  issue  a  bull  absolving  liis  subjects  from 
their  allegiance,  would  depose  him  from  his  throne,  and  commit 
the  execution  of  the  mandate  to  Philip  of  France.    The  news  of 

*  Walter  of  Coventry,  ii.  pref.  pp.  liv-lix. 


do)jo9ilioi<. 


XII.] 


Johns  Alarm  and  Submission. 


521 


this  determination  brought  into  action  a  widely-spread  feeling  of  JTeutrality 

°    .  °      of  the 

disaffection  •which,  if  it  existed  before,  had  not  yet  found  vent,  barons. 

Tlie  barons  bad  sat  still  %sbilst  the  bishops  were  plundered. 

ime  of  the  ministers,  if  not  all,  sympathised  with  John,  and 
;iiade  their  profit  out  of  tlie  spoil.  But  the  gi-eat  majority  of 
llie  people,  noble  as  well  as  simple,  watched  in  anxious  suspense 
for  the  event  of  the  struggle. 

John  however  had  made  private  enemies  as  well  as  public  John's  mis- 

villus. 

ones;  he  trusted  no  man,  and  no  man  trusted  him.  The 

threat  of  deposition  aroused  all  his  fears,  and  he  betrayed  his 

apprehensions  in  the  way  usual  with  tyrants.     The  princes 

of  Wales  had  just  concluded  a  peace  with  him;   they  were 

the  first  to  take  advantage  of  the  papal  threat,  and  renewed  Welsh  war. 

the  war.    John  hanged  their  hostages  and  summoned  an  army 

for  a  fresh  invasion  of  their  country ;  the  army  assembled,  but 

J ohn,  warned  of  the  existence  of  a  conspiracy,  did  not  venture 

to  lead  it  into  Wales.    In  panic  fear  he  dismissed  his  host,  and 

shut  himself  up  in  Nottingham  Castle.    Gathering  courage  after  He  seizes 

,  castles 
a  lortnignt  s  seclusion  he  arrested  some  of  the  barons,  whom  he  of  the  barons 

suspected  not  so  much  of  conspiring  as  of  having  power  to  suspects, 
injure  liim,  and  seized  their  castles^    This  proceeding  alarmed 
tlie  few  nobles  who  had  really  entertained  designs  against  him. 
Eustace  de  Vesci  and  Robert  Fitz-Walter,  the  chiefs  of  the 
party,  fled  to  France.    The  king  next  tried  to  propitiate  the  ne  courts 
people:  he  remitted  the  fines  whicli  had  been  exacted  during 
a  recent  visitation  of  the  forests ;  he  abolished  some  vexatious 
customs  which  prevailed  in  the  ports ;   and  took  other  mea- 
sures for  the  i)reservation  of  peace.    He  then  compelled  those 
bishops  who  still  remained  in  I'ngland  to  acknowledge  by 
letter  that  the  sums  of  money  which  he  had  exacted  from  them 
since  the  beginning  of  the  reign  had  been  i)aid  by  tliciii  as  their 
own  free  gift".     In  the  meantime  he  was  negotiating  con- nml  tie^roti- 
tinually  with  the  pope  ;  and  Philip  of  France  was  collecting  his  I'oVI'o.  ' 
forces  for  an  invasion. 

The  spring  of  1 2 1 3  saw  the  close  of  this  part  of  the  struggle. 

'  Wiilt.  Cov.  ii.  207  ;  M.  Paris,  p.  231. 
"  Walt.  Cov.  ii.  207  ;  M.  Paris,  p.  332. 
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Ill  1 213  he 
prepares  to 
submit. 


He  surren- 
ders his 
crown  to 
the  pope. 


FormidHlile 
attitude  of 
the  barons. 


Their 
grievances. 


John  had  every  reason  to  fear  the  strength  of  Philip,  and  no 
reason  whatever  to  trust  in  the  attachment  of  his  people.  In 
sjjite  of  his  own  scoffing  disregard  of  religion,  he  trembled  at 
the  papal  excommunication,  the  dire  effects  of  which  he  saw  in 
the  downfall  of  liis  nephew  the  Emperor  Otto ;  but  above  all 
he  dreaded  the  fulfilment  of  the  prophecy  of  Peter  of  Wakefield, 
that  on  tlie  approaching  feast  of  the  Ascension  he  should  be  no 
longer  king  ^.  In  abject  alarm  he  surrendered  eveiy  point  for 
which  he  had  been  struggling.  He  made  his  submission  to  the 
pope,  accepted  Langton  as  archbishop,  undertook  to  repay  the 
money  exacted  from  the  churches,  and,  as  a  crowning  humilia- 
tion, sun-endered  his  kingdom  to  the  see  of  Rome,  receiving  it 
again  as  a  papal  vassal  subject  to  tribute,  and  swearing  fealty 
and  promising  liege  homage  to  the  pope.  The  pacification  was 
arranged  on  the  15th  of  May.  For  a  moment  it  was  accepted 
as  a  solution  of  all  difficulties  :  no  one  seemed  to  see  that  it 
created  a  new  one  which  was  greater  than  all  and  comprehended 
all  that  had  preceded  it :  but  it  was  only  for  a  moment ;  before 
the  first  measures  preliminary  to  the  execution  of  the  treaty 
were  taken,  a  new  and  still  more  formidable  question  arose, 
from  the  determination  of  the  barons  not  to  obey  John's  com- 
mand to  sei-ve  in  France. 

154.  The  attitude  of  the  barons  had  been  more  or  less  threaten- 
ing since  the  beginning  of  the  reign  :  they  had  indeed  acquiesced 
in  the  plunder  of  the  churches,  partly  because  they  saw  in  it  one 
way  of  diverting  the  king's  oppressive  policy  from  themselves. 
Tlie  moment  the  ecclesiastical  difficulty  was  overcome,  the  ques- 
tion of  their  rights  and  of  the  king's  infringement  of  thcni 
emerged.  We  have  seen  that  their  adhesion  to  John  at  his 
accession  had  been  purchased  by  a  promise  that  he  would  do 
them  justice  :  thcj'  had  claimed  the  fulfilment  of  the  promise  in 
1 201,  when,  on  their  refusal  to  go  to  Nonnandy  until  they  were 
satisfied,  John  seized  their  castles  and  demanded  their  sons  as 
hostages Since  then  tlioir  grounds  of  cojnplaint  had  been 


'  Walt.  Gov.  ii.  ■208;  M.  P.-iri.s,  p.  232. 

'•'  Walt.  Gov.  ii.  210,  211  ;  M.  Paris,  pp.  234-2.'57. 

'  Hoveden,  iv.  161. 
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accumulating.  They  had  been  shamelessly  taxed  :  the  carucage 
had  been  in  John's  first  year  raised  from  two  to  three  shillings 
on  tlie  carucate ;  the  scutage  from  a  pound  to  two  marks  Heavy 
on  the  knights'  fee :  year  after  year  the  scutage  had  been 
taken  as  a  matter  of  course,  and  when  Geoffrey  of  York  had 
raised  his  voice  against  the  imposition  of  the  carucage  he 
had  been  summarily  silenced^.  In  1203  the  king  had  exacted 
a  seventh  of  the  moveable  property  of  his  barons  ^ ;  in  1 204 
he  had  taken  an  aid  from  the  knights^;  in  1207  a  thir- 
teenth of  moveables  from  the  whole  country.    In  this  last  Resistance 

case  Archbishop  Geoffrey  of  York,  following  tlic  example  of  bishop 

.  Geoffrey. 

S.  Thomas  and  S.  Hugh,  resisted  the  demand  when  it  was 

laid  before  the  council ;  tlie  clergy  refused  to  give,  but  the  king 

exacted  the  tax  notwithstanding,  and  sent  their  champion  into 

exile  ^.    Again  and  again  he  had  demanded  the  military  service 

of  the  barons,  and  each  time  he  had  shown  his  distrust  and 

cowardice.    In  1201  the  forces  assembled  at  Portsmouth  were 

allowed  to  return  home  on  payment  of  money  to  the  king  ° ;  in  Disgust  of 
,  *'  °   '       the  barons. 

1202  and  1203,  when  they  reached  Normandy,  they  found  the 

king  unwilling  to  fight,  and  having  returned  home  in  disgust 

found  themselves  obliged  to  redeem  their  desertion  by  enormous 

fines  ^.    In  1205  he  hud  brought  another  great  host  together  at 

Portsmouth,  and  had  even  pretended  to  sail  for  France  ;  but  he 

had  gone  no  farther  than  Wai'eham,  and  on  his  return  had 

accepted  money  and  dismissed  the  army .    The  barons  were  not 

without  the  military  pride  natural  to  a  warlike  race ;  they 

despised  the  king  who  dared  not  lead  them  ;  they  hated  him  for 

his  mistrust  of  lliem;  they  looked  with  disgu.st  on  the  mean 

trickery  by  which  he  qualified  his  capricious  despotism.  But 

Ihey  endured  it  all. 

GeoflPiey  Fitz-Peter,  the  earl  of  Essex,  had  continued  to  be  cinmcter 
.         ,  .  .  ,  (>r  (icoU'rey 

Johns  justiciar  ever  suice  Ins   accession.    lie  was   a    man  I'it/.  rutur. 

trained  in  the  school  of  Henry  II  under  Glanvill  and  Hubert 

Walter,  had  attained  his  earldom  partly  1)y  a  fortunate  marriage 

and  partly  l)y  making  tiie  best  of  his  opportunities  as  one  of  the 

'  Hoveilrn,  iv.  140.  '  M.  Paris,  p.  209.  '  Ibid. 

'  M.  Paris,  p.  221  ;  Ann.  Wavcrloy,  )>.  258.    Seo  \>.  579  below. 

'  Hoveden.  iv,  163.  •  M.  Piiri-i,  p.  209.  '  Ibid.  j).  212. 
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He  acted  as  king  s  counsellors  ^.  He  had  shown  the  qualities  necessary  to 
a  restraint      ,..  „       .       ,.  ,, 

on  John.      the  minister  oi  such  a  king,  had  carried  out  his  masters  plans, 

and  allowed  the  unpopularity  which  they  involved  to  fall  upon 
his  own  head.  It  must  he  said  in  excuse  for  him,  as  for  Huhert 
Walter,  that  he  probably  retained  his  position  partly  from  a  feel- 
ing that,  if  he  resigned  it,  it  would  fall  into  worse  hands.  Both 
ministers  Avere  hated  by  the  king,  who  felt  that  they  restrained 
him ;  yet  both  were  indispensable.  Hubert  had  governed  both 
the  Church  and  the  nation,  Geoffrey  governed  the  nation  and 
allowed  the  king  to  ruin  the  Church.  He  had  won  by  age  and 
ability  a  commanding  position  even  amongst  those  who  were 
at  first  inclined  to  regard  him  as  an  upstart " ;  and  the  extent  of 
his  influence  must  be  calculated  from  the  permanent  breach 
which  followed  his  death. 
John  pre-       To  return  however  to  the  events  of  the  year  121^.    The  sub- 

Iiares  to  go       .    .  .  . 

to  Franco:    mission  of  the  king  to  the  pope  had  been  accomplished  :  the  fatal 

rehictanceof        .  ii  ,  ti  •,i-  -r. 

the  barons,  anniversary  had  passed  over,  and  John  was  still  a  king :  Peter 

of  Wakefield  was  hanged.  It  was  time  to  reply  to  the  threats  of 
Philip  ;  and  this  could  not  be  done  better  than  by  an  expedition 
to  France.  John,  elated  by  the  naval  victory  at  Damme,  pro- 
posed it  to  the  barons  ;  they  alleged  that  he  was  still  cxcommu- 

Hisabsolu-  nicate,  and  refused  to  follow  him  ^  This  plea  was  soon  set  aside  : 
tion,  and  '  ^ 

new  oath,  the  archbishop  landed  on  the  i6th  of  July,  and  absolved  the  king 
at  Winchester,  exacting  from  him  an  express  renewal  of  his  coro- 
nation oath  and  a  promise  to  abolish  all  evil  customs*.  Again 

'  Hoveden,  iii.  pref.  pp.  xlviii,  xlix ;  W.  Gov.  ii.  pref.  Ixi,  Ixii. 

^  M.  Paris,  p.  243:  'Erat  autem  firmissima  regni  columna,  utpoto  vir 
generosus,  legum  peritus,  thesauris,  reditibus  et  omnibn.s  bonis  instauratus, 
omnibus  Angliae  niagn.itibus  sanguine  vel  amicitia  coufooderatus,  unde  vex 
ipsuin  prae  omnibus  mortalibus  sine  dilectione  formidabat,  ipse  enim  lora 
regni  gubernabat.' 

^  M.  Paris,  pp.  238,  239.  Ealph  of  Coggeshale  and  the  monk  of  Barn- 
well, copied  by  Walter  of  Coventry  (ii.  212),  give  other  reasons  for  the 
refusal  of  the  barons  ;  the  literal  term.s  of  their  tenure,  their  exhau.stion 
after  their  long  march,  and  their  poverty.  '  Barones  Northanhunibrcnses 
invitavit  ut  secuni  transfretarcnt :  at  illi  pari  aninio  eadenupie  sententia 
contradixerunt  asserentes  non  in  hoc  ei  obnoxios  esse  secundum  niunia 
terrarum  suarum,  sed  et  in  expeditioniI)us  Anglicanis  se  nimis  exhaustos 
et  vehementer  cxtennatos.'  11.  Coggeshale,  jip.  242,  243.  '  Quippe  qui 
longa  <;xpeditione  vexati  non  facile  possent  tantum  opus  exhaustis  aggreili 
cistarchiis.'    W.  Gov.  ii.  2J2. 

*  AI.  Paris,  p.  239:  'Juravit  rex,  tactis  sacrosanctis  evangeliis,  quod 
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the  kins  laid  his  proposals  before  the  barons,  and  again  he  was  met  The  barons 

.    .  '         o  refuse 

by  a  refusal :  this  time  the  northern  barons  declared  that  their  foreign 

service. 

tenm-e  did  not  compel  them  to  serve  abroad  and  that  they  would 

not  follow  the  king  ^.    It  was  the  same  ground  which  had  been 

taken  up  by  S.  Hugh  in  1 198,  and,  although  deficient  in  historical 

proof,  was  in  accordance  both  with  equity  and  with  the  altered 

state  of  things.    It  might  be  fair  enough,  when  John  was  duke 

of  Normandy,  for  his  English  barons  to  maintain  him  by  arms 

in  his  existing  rights  ;  but  when  Normandy  was  lost,  and  lost 

by  his  fault,  it  by  no  means  followed  that  they  should  engage  in 

war  to  recover  it.    Whether  he  had  a  right  to  take  them  to 

Poictou  was  more  than  doubtful.    The  northern  barons  who  Conduct  of 

t  he  northern 

alleged  this  plea  were  for  the  most  part  members  of  that  second  barons, 
aristocracy  which  had  grown  up  on  the  ruins  of  the  Conquest 
families  and  had  no  stake  in  Normandy.  They  had  been  trained 
under  the  eye  of  Glanvill  and  Richard  de  Lucy ;  had  been 
uniformly  faithful  to  the  king  against  the  gi-eater  feudatories ; 
had  manfully  discharged  their  duties  in  the  defence  against  the 
Scots  ;  and  had  already  begun  to  show  that  propension  towards 
political  liberty  and  self-government  which  marks  them  during 
later  history ;  for  they  were  the  forefathei's  of  that  great 
north  country  party  which  fought  the  battle  of  the  consti- 
tution during  the  fourteenth  and  fifteenth  centuries.    Indignant  Jo''"  k"** 

°  ,  ,  into  the 

at  their  attitude  of  resistance,  .John  prepared  to  take  his  usual  nortii,  Aug. 

/     '  istoSept.iS. 
prompt  vengeance.   He  marched  rapidly  northwards  :  at  North- 

bampton  the  archbishop  overtook  him  and  prevailed  on  him  to 
jjromise  a  legal  and  judicial  investigation  before  proceeding  to 
I  xtreraitics John  however  went  on  his  way;  advanced  to 

sanctam  eoclesiam  ejnsque  ordinatos  diligeret,  defenderet  et  manuteneret 
contra  omnes  adversaries  sues  pro  posse  ifuo,  quodque  l)ona3  leges  anteces- 
sonim  suorum  et  |)raecipHe  leges  Edwardi  regis  rcvocaret,  ( t  ini(|uas  de- 
stnieret,  et  onincs  homines  suo.s  secundum  justa  curiae  suae  judiciajudicoret, 
quodque  Hingulis  redderet  jura  Bua.' 

'  M.  Pari?,  p.  239,  refers  to  this  second  application  the  excuse  of  poverty 
alleged  by  the  barons  :  and  no  doubt  the  rea-sons  mentioned  by  Ralph  and 
Walter  belong  to  this  juncture;  nee  p.  574,  note  3. 

"  W.  Cov.  ii.  212;  M.  Paris,  p.  239.  H.ilph  of  Coggeshale  s.ij-s  that  the 
king  was  prevailed  on  to  renew  his  pr<in\i.se.s  to  the  northern  l)an»ns : 
'  Northnnhumlirenses  regi  concordanlur,  niediantibus  legato,  archiepiscopt> 
Cautuaricmii  et  aliis  epi.-copis  et  barunibus  ea  conditione  ut  liceat  eis  gauderu 
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Vunnage^to    Durham  by  way  of  a  demonstration,  but  returned  without  doing 
the  legate,    anything,  in  as  great  haste  as  he  had  gone  ^    On  the  3rd  of 
October  he  completed  his  transactions  with  the  pope  by  doing 
homage  to  the  legate  Nicolas  at  London  ^. 
Assembly  at     Whilst  John  was  thus  employed,  a  series  of  very  important 
August  4;    meetings  had  been  held  by  the  justiciar  and  archbishop.  In 
order  to  ascertain  the  amount  due  by  way  of  restitution  to  the 
plundered  bishops,  a  general  assembly  was  called  at  S.  Alban's 
on  the  4th  of  August,  which  was  attended  not  only  by  the  bishops 
and  barons,  but  by  a  body  of  representatives  from  the  townships 
on  the  royal  demesne,  each  of  which  sent  its  reeve  and  four  legal 
men.    In  this  council,  for  such  is  the  name  given  it  by  the 
historians a  much  Avider  range  of  subjects  was  discussed  than 
in  which      the  assessment  of  the  losses  of  the  Church.    The  justiciar  laid 

the  laws  of  .  .  ■* 

Henry  I  are  before  the  whole  body  the  king's  recent  promise  of  good  govern- 
mentioned.  .  <.    1  ■  i  t        1      mi      i  • 

ment,  he  issued  an  edict  forbidding  the  illegal  exactions,  and 

referred  to  the  laws  of  Henry  I  as  the  standard  of  the  good 

customs  which  were  to  be  restored      This  is  the  first  occasion 

on  which  the  laws  of  Henry  I  are  recurred  to  as  a  basis  of 

liberty,  and  it  may  be  regarded  as  a  mark  of  the  vast  increase 

in  royal  power  which  had  accrued  since  the  early  years  of  Henry 

n.    Probably  few  knew  what  the  laws  of  Henry  I  were ;  but 

the  archbishop  took  care  that  they  should  soon  be  informed. 

Another  council  was  called  at  S.  Paul's  on  the  25th  of  August, 

atavis  libertatibus.'  But  he  places  tlie  agreement  after  tlie  arrival  of  Car- 
dinal Nicolas. 

'  See  Sir  T.  D.  Hardy's  Itinerary  of  John,  in  the  Introduction  to  the 
first  volume  of  the  Patent  Rolls. 

''■  W.  Gov.  ii.  214  ;  M.  Paris,  p.  247. 

'  M.  Paris,  p.  :  '  In  crastino  (sc.  May  16)  autcm  inisit  rex  litteras  ad 
omnes  vicecomites  regni  Angliae  praecipiens  ut  de  singulis  dominicoruui 
suorum  villis  quatuor  logales  homines  cum  praeposito  apud  Sauclmn  Al- 
banum  pridie  nonas  Augusti  facerent  convenire.  .  ,  Interfuerunt  huic 
concilio  apud  Sanctum  Albanum  Galfridus  filius  Petri  et  episcopus  Winto- 
niensis  cum  arcliiepiscopo  et  episco|)is  ct  magnatibus  regni.' 

*  Ibid. :  'Ubi  cunctis  pace  regis  denunciata,  ex  ejusdem  regis  parte  finni- 
ter  praeceptum  est  quatcnus  leges  Henrici  avi  sui  ab  onniibus  in  regno 
cu.stodirentur  et  onnics  leges  ini(|uae  ])enitus  cuervarentur.  Denuuciatuni 
est  praeturea  vicecomitibus,  forestariis,  aliis<|uo  niinistris  regis,  sicut  vitam 
et  membra  sua  diligunt,  ne  a  (piuqu.-im  aliquid  violenter  extorqueant,  vel 
alicui  injuriam  irrogaie  praesumaut,  aut  Bcotalla  alicubi  in  regno  faciant 
sicut  faccre  consucverunt.' 
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and  there  Henry's  charter  was  produced  ^     It  was  seen  at  once  Council  of 
that  it  furnished  both  a  safe  standing-ground  and  a  precedent  The  charter 
for  a  deliberate  scheme  of  reform.    The  justiciar  laid  before  tlie  pnSuceS.^ 
king  the  claims  of  the  council,  and  died  almost  immediately 
after,  on  the  2nd  of  October^. 

With  him  the  king  lost  his  hold  upon  the  baronage,  but  his  The  king's 
first  thouglit  was  one  of  relief :  '  When  he  arrives  in  hell,'  he  theTicath'of 
said,  'lie  may  go  and  salute  Hubert  Walter;  for  by  the  feet  of 
God,  now  for  tlie  first  time  am  I  king  and  lord  of  England.' 
This  speech  recalls  the  words  addressed  by  the  English  to  Henry 
I  when  he  had  humljled  Robert  of  Belesme  :  but  the  circum- 
stances were  vciy  different.    The  people  had  then  rejoiced  in 
the  humiliation  of  a  tyrant  who  was  persecuting  the  king  and 
themselves  alike  ;  John  rejoices  in  the  death  of  a  faithful  servant 
who  had  until  now  stood  between  him  and  the  hatred  of  the 
people, — between  the  tyrant  and  his  destined  victims Geoffrey's  Peter  dcs 
successor  was  a  foreigner ;  the  king,  to  the  great  disgust  of  the  succeeds. 
l)arons,  confided  the  justiciarship  to  Peter  des  Roches,  the 
Poictevin  bishop  of  Winchester 

The  meeting  at  S.  Alban's  is  the  first  occasion  on  which  we  importance 
find  any  historical  proof  that  representatives  were  summoned  to  sembiy  at 
a  national  council.     Tlie  reeve  and  four  men  were  probably 
called  upon  merely  to  give  evidence  as  to  the  value  of  the  royal 
lands ;  l)ut  tlic  fact  that  so  much  besides  was  discussed  at  the 
time,  and  that  some  important  measures  touching  the  people  at 
large  flowed  directly  from  the  action  of  the  council,  gives  to 
their  appearance  there  a  great  significance.    To  the  first  repre- 
sentative assembly  on  record  is  submitted  the  first  draught  of 
the  reforms  afterwards  embodied  in  the  Charter  :  the  action  of  Itisatrenc- 
tiiis  council  is  the  first  hesitating  and  tentative  step  towards  of  reproself- 
that  great  act  in  whicii  CIuiitIi,  baronage,  and  people  made 
their  constitutional  compact  with  the  king,  and  their  first  sensible 
realisation  of  their  corporate  unity  and  the  miity  of  tlieir  rights 
and  interests.    How  the  justiciar  would  have  carried  on  the 

'  M.  ParlH,  p.  240. 

M.  ]).  24.^;  W.  Gov.  ii.  215:  II,  CoggCHliale,  p.  343. 

'  M.  I'uri.s,  p.  24J;  HOC  above,  p.  308.  *  11.  Coggeshulo,  j).  243, 


528 


Constitutional  History. 


[chap. 


obsciu-ity  undertaking  we  cannot  even  guess.  Unfortunately,  as  is  so  often 
of  the  .  °  .  ... 

iiisioriaus.    the  case  in  great  ciises  of  history,  the  attention  of  the  historians 

is  devoted  to  points  of  minor  interest;  and  when  we  should 

hear  of  great  constitutional  debates,  we  find  only  the  record  of 

the  doings  of  the  legates  and  the  bishops.    The  one  significant 

The  writ  of  fact  is  this, — that  the  king  on  the  7th  of  November  summoned 
November?,  ,  °  ,  ' 

1213.  a  council  at  Oxford  to  which,  besides  the  armed  force  of  the 
knights,  each  sheriff  is  directed  to  send  four  discreet  knight- 
from  his  county  to  discuss  with  the  king  the  business  of  the 
countrj'*.  The  four  legal  men  of  the  demesne  townships  ai'- 
replaced  by  the  four  discreet  men  of  the  shu-e  :  the  very  word;-. 
'  ad  loquendum  nobiscum  de  negotiis  regni  nostri,'  are  an  omen 
of  the  institution  of  representative  parliaments.  Again  however 
the  historians  forsake  us,  and  we  do  not  even  know  that  the 
assembly  was  ever  held. 

In  1214 John     The  eventful  year  came  to  a  close  without  overt  action 

COCS  31)1*011(1  > 

until  Oct.  19.  Early  in  12 14  John  went  abroad  and  stayed  thereuntil  October  . 

when  immediately  on  his  return  he  called  the  northern  barons 
to  account  for  not  accompanying  him.     But  they  had  been 
Confedera-   beforehand  with  him.    They  had  met  on  the  pretence  of  pil- 
baronsat"    gi'image  at  S.  Edmund's,  and  had  there  sworn  that  if  the  king 
S.Edmund  s.  ^^j^^.g^  gjjy  longer-  f o  restore  the  laws  and  liberties,  they  would 
withdraw  their  allegiance,  and  would  make  war  upon  him  until 
he  should  confirm  the  concession  by  a  sealed  charter.    The  pro- 
positions were  to  be  laid  before  him  immediately  after  Christ- 
mas ;  in  the  meantime  a  force  was  to  be  raised  sufficient  to 
begin  if  not  to  decide  the  struggle^.    The- king  however  accele- 
rated the  crisis  by  demanding  a  scutage,  which  the  barons 
refused  to  gi-ant 

*  Report  on  the  Dignity  of  a  Peer,  App.  i.  p.  2  ;  Select  Charters,  p.  279. 

*  M.  Paris,  pp.  2,1;  2,  253.  The  northern  barons  again  took  the  lead. 
'  Barones  Nortlumhumbriae  in  unani  coeuntcssententiani  lit  regeni  conipelle- 
rent  ad  reforniandani  eccle.siae  et  regni  lib(  rtateni  et  ad  alxdcndas  pravas 
consuetudines,  quas  ad  dei)iessionem  ecclesiae  et  regni  tain  pater  ((uani 
frater  regis,  cum  his  abusionibus  quasidem  rex  adjecerat,  oliiu  suscitaverant, 
secundum  quod  rex  anno  praetcrito  juraverat,  regcm  super  his  ....  orant 
et  adh(jrtantur,  insuper  et  cartam  Heiirici  priuii  proferunt.'  R.  Cogges- 
hale,  p.  246. 

'  '  Dissensio  orta  est  inter  .Toliannem  regem  Angliae  et  quoadam  de  pro- 
ceribus  pro  scutagio  (juod  petcbat  ab  illis  qui  non  icrant  nec  uiiseraiit  cum 
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John's  first  thought  was  to  attempt  to  divide  his  enemies.  John  grants 
Tlie  clergy  might  he  detached  from  the  barons  by  a  promise  of  election  to 
the  freedom  of  election  which  had  been  so  long  withdrawal  from  •"^'^^P^- 
tliem  ;  and  on  the  21st  of  November  a  charter  was  issued  to 
that  effect       This  failed  of  its  purpose ;  for  the  bishops,  with 
Langton  at  their  head,  had  of  course  not  taken  part  in  the  oath 
at  S.  Edmund's ;  they  were  one  in  counsel  with  the  barons,  but 
had  not  been  compelled  to  break  off  relations  with  the  king; 
iior  could  they  have  armed  their  retainers  in  the  cause  without 
th  l  owing  the  country  at  once  into  civil  war.    Nothing  more  was 
done  until  after  Christmas.    On  the  feast  of  the  Epiphany,  John  He  receives 
at  the  Temple  received  a  deputation  from  the  barons  and  heard  Jan. 6,  is  15. 
tlii'ir  demands  :  smothering  his  indignation,  he  requested  a  truce 
until  the  first  Sunday  after  Easter  ^.     This  was  agreed  to  ;  and 
the  king  employed  the  respite  in  renewed  attempts  to  sow  dis- 
trust among  his  enemies.    He  again  issued  the  charter  of  free-  His  mea- 

SllTGS  of 

dom  to  the  Church  ^,  directed  the  oath  of  allegiance  and  fealty  precaution, 
to  be  taken  throughout  England  *  to  him  alone,  and  demanded 
a  renewal  of  homage  from  his  tenants-in-chief.  Not  content 
with  this,  he  took  the  vow  of  Crusade involving  in  the  guilt  of 
sacrilege  all  who  should  raise  their  hands  against  him.  But  the  Prof<ress  of 
barons  were  undismayed ;  they  collected  an  army  at  Stamford, 
and  marched  as  soon  as  the  truce  expired  to  Brackley  in 
Northamptonshire.  The  king,  avIio  was  at  Oxford,  sent  the 
archljishop  and  William  ^larshall  to  demand  their  conditions  ; 
and  the  messengers  brought  back  a  long  schedule  of  demands, 
which  the  king  at  once  refused  to  grant.    The  barons,  on  the 


ipso  in  Pictaviam.  Dantibus  enim  illud  plurimis,  contradixerunt  ex 
A([uil()n;iril)Uii  iioniiulli,  illi  videlicet  qui  anno  praetcrito  regeiu  ne  in 
Pictaviam  transiret  iuij)edicrunt,  dicontes  so  j)ro])ter  terras  ([uas  in  Anglia 
tenent  noii  debore  rcgeni  extra  regnum  sequi  nec  ipsuni  euntem  scutagio 
juvare.  E  contrario  rege  id  tanqiiam  debitum  exigonte,  eo  (juod  in  diobus 
patris  siii  necnon  et  fratris  sic  fierct,  'res  ulteriu.s  processisset  nisi  Icgati 
praesentia  obstitisset.  Prolata  est  carta  quaodani  liljertatum  ab  Henrico 
primo  Anglis  data,  (luaui  quasi  in  observandaiu  cum  ail)i  confinuari  a  roge 
procercs  jam  dicti  jtoslulareiit,  dilata  est  res  in  anuuiu  alteruui.'  \V.  Gov. 
ii.  217,  218. 

'  Statutes  of  the  Realm,  i.  5  ;  Select  Charters,  pp.  279-281. 

'  M.  Paris,  p.  253.  '  M.  I'aris,  p.  263. 

*  M.  I'aris,  p.  253;  W.  Gov.  ii.  218.  '  W.  Gov.  ii.  219. 

M  m 
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It  includes 
the  wliolo 
people. 


receipt  of  this  news,  proceeded  by  way  of  Northampton,  Bedford, 
and  Ware  to  London,  where  they  were  received  with  a  hearty 
welcome  on  the  24th  of  May.  The  adhesion  of  the  Londoners 
was  followed  by  a  great  defection  from  the  king's  party ;  nearly 
all  the  members  of  his  court  and  household  obeyed  the  sum- 
mons addressed  to  them  by  the  confederacy,  and  left  John  with- 
out any  power  of  resistance.  Under  these  circumstances  he 
set  his  seal  to  the  articles  proposed  by  the  barons,  and  issued 
the  Gi'eat  Charter  of  liberties  on  the  15th  of  June  at  Runny- 
mede  \ 

155.  The  Great  Charter,  although  drawoi  up  in  the  form  of  a 
royal  grant,  was  really  a  treaty  between  the  king  and  his  sub- 
jects ;  it  was  framed  upon  a  series  of  articles  drawn  up  by  them  ^, 
it  contained  the  provision  usual  in  treaties  for  securing  its  execu- 
tion, and  although  in  express  terms  it  contained  only  one  part  of 
the  covenant,  it  implied  in  its  whole  tcnour  the  existence  and 
recognition  of  the  other.  The  king  granted  these  privileges  on 
the  understanding  that  he  was  to  retain  the  allegiance  of  the 
nation.  It  is  the  collective  people  who  really  form  the  other 
high  contracting  party  in  the  great  capitulation, — the  three 
estates  of  the  realm,  not  it  is  true  arranged  in  order  according 
to  their  profession  or  rank,  but  not  the  less  certainly  combined  in 
one  national  purpose,  and  securing  by  one  l)ond  the  interests  and 
rights  of  each  other  severally  and  of  all  together.  The  Charter  con- 
tains a  clause  similar  to  that  by  which  Henry  I  tried  to  secure 
the  rights  of  his  subjects  as  against  the  mesne  lords  ;  but  now  the 
provision  is  adopted  by  the  lords  themselves  for  the  security  of 
fair  and  equal  justice  :  '  All  the  aforesaid  customs  and  liberties 
that  we  have  granted  to  be  held  in  our  kingdom,  so  far  as  pertains 
to  us,  with  reference  to  our  vassals,  all  men  of  our  kingdom,  as 
well  clerk  as  lay,  shall  observe,  so  far  as  pertains  to  them,  with 
reference  to  their  men       The  barons  maintain  and  secure  the 


*  M.  Paris,  pp.  252-255;  W.  Coventry,  ii.  2t()-222  ;  R.  Coggeshale, 
pp.  247-249.  The  best  account  of  the  crisis  i.s  to  bo  found  in  the  preface 
prefixed  by  Blackstone  to  hi»  edition  of  Magna  Carta. 

*  Select  Ciiarters,  pp.  281-2S8. 

*  Articles  of  the  liarona,  §  48  ;  Magna  Carta,  §  62.    See  above,  p.  .^o6. 
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right  of  the  whole  people  as  against  themselves  as  well  as  against  It  protects 
their  master.  Clause  by  clause  the  rights  of  the  commons  are  of  the 
provided  for  as  well  as  the  rights  of  the  nobles ;  the  interest  of 
the  freeholder  is  everywhere  coupled  with  that  of  the  barons 
and  knights  ;  the  stock  of  the  merchant  and  the  wainage  of  the 
villein  are  preserved  from  undue  severity  of  amercement  as  well 
as  the  settled  estate  of  the  earldom  or  barony  ^.  The  knight  is 
protected  against  the  compulsory  exaction  of  his  services,  and 
the  horse  and  cart  of  the  freeman  against  the  irregular  requisi- 
tion even  of  the  sheriff^.  In  every  case  in  which  the  privilege  of 
the  simple  freeman  is  not  secured  by  the  provision  that  primarily 
affects  the  knight  or  baron,  a  supplementary  clause  is  added  to 
define  and  protect  his  right ;  and  the  whole  advantage  is  ob- 
tained for  hira  by  the  comprehensive  article  which  closes  the 
essential  part  of  the  charter. 

This  proves,  if  any  proof  were  wanted,  that  the  demands  of  The  barons 
i/>  1  •         /•      •  •!  1  1         did  not  net 

the  barons  were  no  seJnsh  exaction  01  privilege  for  themselves  ;  seiiishij. 
it  proves  with  scarcely  less  certainty  that  tlie  people  for  whom 
they  acted  were  on  their  side.    The  nation  in  general,  the  peo[)le  Tlie  people 
of  the  towns  and  villages,  the  commons  of  later  days,  the  English-  thdr  side, 
men  who  had  fought  the  battles  of  the  Norman  kings  against 
the  feudatories,  had  now  thrown  themselves  on  the  side  of  the 
barons:  John's  tyranny  had  overthrown  that  balance  of  the 
powers  of  the  State  which  his  predecessors  had  striven  with  so 
much  earneHtn(!ss  and  so  much  policy  to  adjust.    We  do  not 
indeed  find,  in  the  list  of  those  who  forced  the  king  to  yield,  any 
names  that  prove  the  commons  to  have  been  influential  in  the 
drawing  up  of  the  articles  :  the  conspicuous  names  are  those  of 
the  northern  barons,  of  the  men  of  the  great  ministerial  houses, 
and  of  that  remnant  of  the  Conqueror's  baronage  that  had  cut 
themselves  loose  from  Normandy  and  Norman  principles  and 
reconciled  themselves  to  the  nobler  position  of  leaders  of  tlieir 
brother  Englishmen.    It  was  probably  by  the  bishops,  Langton  Debt  of  the 
in  particular,  and  the  legal  mcnibers  of  the  confedoracy,  that  the  Ihn  biHhnps 
rights  of  the  fVecholder  were  so  carefully  fenced  round  with  pro- 


'  Art.  Bar.  5  8  ;  Manila  Carta,  §  ao. 
'  Art.  Bar.  §  10  \  Mai,'ua  Carta,  §  30. 
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visions.  These  men  and  their  successors  led  the  commons  and 
acted  for  them  until  the  Keformation,  with  little  discord  and 
still  less  jealousy  of  their  rising  influence ;  and  it  was  the  ex- 
tinction of  the  class  which  furnished  their  natural  leaders  that 
threw  the  Church  and  the  nation  under  the  tyranny  that  followed 
the  Wars  of  the  E-oses. 

The  Great  Charter  is  the  first  great  public  act  of  the  nation, 
after  it  has  realised  its  own  identity  :  the  consummation  of  the 
work  for  which  unconsciously  kings,  prelates,  and  lawyers  have 
been  labouring  for  a  century.  There  is  not  a  Avord  in  it  that 
recalls  the  distinctions  of  race  and  blood,  or  that  maintains  the 
differences  of  English  and  Norman  law.  It  is  in  one  view  the 
summing  up  of  a  period  of  national  life,  in  another  the  starting- 
point  of  a  new,  not  less  eventful,  period  than  that  which  it 
closes. 

Magna  Carta  in  its  completed  form  attests  the  account  given 
by  the  historians  of  its  origin  and  growth.  It  is  based  on  the 
charter  of  Henry  I ;  it  follows  the  arrangement  of  that  famous 
document,  and  it  amplifies  and  expands  it,  so  as  to  bring  under 
the  principles,  which  were  for  the  first  time  laid  down  in  a.d. 
iioo,  all  the  particular  rights,  claims,  and  duties  Avhich  had 
come  into  existence  during  the  developments  of  the  inter- 
vening century.  As  the  whole  of  the  constitutional  history 
of  England  is  little  more  than  a  commentary  on  ]\Iagna  Carta, 
a  brief  summary  of  the  articles,  regarded  as  the  outgrowth  of 
the  previous  history,  is  all  that  is  necessary  or  possible  at  this 
stage  of  our  work. 

The  king  declares  himself  moved  to  issue  the  charter,  as  his 
great-grandfather  had  done,  by  his  pious  regard  for  God  and 
his  desire  for  the  benefit  of  his  people  :  the  counsellors  by  whose 
advice  he  acts,  and  whose  names  he  enumerates,  are  the  bishops 
and  barons  who  had  not  taken  an  overt  part  against  him,  or 
who  only  at  the  last  moment  had  joined  the  confederation  which 
comjjdlcd  him  to  yield. 

The  first  clause,  again,  as  in  the  charter  of  Hcniy  I,  secures 
the  rights  of  the  Church  ;  repeats  and  confirms  the  charter, 
twice  issued  already,  for  the  free  election  to  bishoprics,  and  the 
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great  principle  so  often  appealed  to  both  earlier  and  later, '  quod 

Anglicana  Ecclesia  libera  sit'.' 

This  is  followed  by  a  series  of  clauses  protecting  the  tenants-  itemedy  of 

.  feudal 
in-chief  of  the  Crown  from  the  abuses  of  feudal  right :  a  fixed  ai)uses  in 

.  T/.J1  tlie  matters 

sum  IS  determined  for  the  relief,  as  '  the  ancient  relief,  the  very  of  reii<f, 

statement  betraying  the  nature  of  the  gi-ievances^;  the  relief  is  and 

altogether  abolished  where  the  right  of  wardship  is  exercised  ; 

the  latter  right  is  carefully  limited ;  the  disparagement  of  heirs 

by  unequal  marriages  is  forbidden  ;  and  the  widow  is  secured 

against  spoliation  as  well  as  against  compulsion  to  take  another 

husband^.    The  latter  concession  John  had  already  declared 

himself  willing  to  grant  in  that  scheme  of  abortive  reforms 

which  he  propounded,  before  his  submission  to  the  pope,  in 

A.D.  1 21 2.   This  portion  of  the  charter  closes  with  three  articles  Remedy 

.  .  of  the 

in  which  the  king  renounces  the  oppressive  means  which  had  tyrannical 

1     ^  exaotion  of 

been  used  to  secure  the  payment  of  debts  to  the  Crown  and  to  debts, 
the  Jews,  in  whose  debts  the  Crown  had  an  ulterior  and  con- 
tingent interest.  These  clauses  show  that  the  king's  servants 
had  departed  from  the  rules  which  had  prevailed  in  the  Ex- 
chequer under  Henry  II,  and  which  had  been  carefully  drawn 
up  so  as  to  secure  the  rights  of  the  Crown  with  the  greatest 
regard  to  the  safety  of  the  debtor*. 

The  twelfth  and  three  following  articles  are  those  to  which  The  consti- 

1  !•       1  1    •     1  tutionnl 

the  greatest  constitutional  interest  belongs ;  for  they  admit  the  articles, 
right  of  the  nation  to  ordain  taxation,  and  they  define  the  way 
in  whicli  tlie  consent  of  the  nation  is  to  be  given.    No  scutage  Limitation 
or  aid,  other  tlian  tiie  three  regular  feudal  aids,  is  henceforth  to  scutagcs. 
be  inq)()sed  but  by  the  common  counsel  of  the  nation,  and  the 


'  Maijna  Carta,  §  l.  f'f.  the  charter  of  Henry  I,  §  I  ;  Stephen,  Chartor 
ii.  ;  Select  Charters,  pp.  97,  I  14. 

'  Ma;.;na  ('arta,  2-4;  Art.  Bar.  1-3.  Cf.  Charter  of  Tfenry  I, 
§  2;  Assize  of  Nortliauipton,  §4;  Dialogiis  do  Scaccario,  lib.  ii.  c.  10: 
where  the  rule  tliat  a  relief  is  not  to  be  taken  on  tlie  coming  to  age  of 
a  royal  ward,  is  laid  down  as  it  is  in  the  charter  itsi.lf. 

'  Art.  Bar.  §§4,  17;  Ma<^na  Carta,  §§  6-8.  Cf.  Charter  of  Henry  I, 
§5  3,  4.  Walter  of  Coventry  says,  '  sed  et  viduis  dieitur  propitius  cxsti- 
tisHB,'  of  the  reforms  proposed  in  T212  ;  ii.  207. 

*  Majriia  Cart;i,  §§  9  II;  Art.  Mar.  §§  5,  15,  16,  34,  35.  Cf.  Charter  of 
Henry  1,  §§  6-8;  Dinlogus  de  Scaccario,  ii.  12-17;  -Ajisizo  of  Northamp- 
ton, §  4. 
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comraou  counsel  of  the  nation  is  to  be  taken  in  an  assembly 
duly  summoned ;  the  archbishops,  bishops,  abbots,  eai'ls,  and 
greater  barons  are  to  be  called  up  by  royal  writ  directed  to 
each  severally ;  and  all  who  hold  of  the  king  in  chief,  below  the 
rank  of  the  greater  barons,  are  to  be  summoned  by  a  general 
writ  addressed  to  the  sheriff  of  their  shire ;  the  summons  is  to 
express  the  cause  for  which  the  assembly  is  called  together  ; 
forty  days'  notice  is  to  be  given  ;  and  when  the  day  has  arrived 
the  action  of  those  members  who  obey  the  summons  shall  be 
taken  to  represent  the  action  of  the  whole  \  This  most  im- 
portant provision  may  be  regarded  as  a  summing-up  of  the 
history  of  parliament  so  far  as  it  can  be  said  yet  to  exist.  It 
probably  contains  nothing  which  had  not  been  for  a  long  time 
in  theory  a  part  of  the  constitution  :  the  kings  had  long  con- 
sulted their  council  on  taxation ;  that  council  consisted  of  the 
elements  that  are  here  specified,  and  had  been  summoned  in  a 
way  analogous  to  if  not  identical  with  that  here  defined.  But 
the  right  had  never  yet  been  stated  in  so  clear  a  form,  and  the 
statement  thus  made  seems  to  have  startled  even  the  barons ; 
they  had  not  ventured  to  claim  it,  and  when  they  had  the  reins 
of  power  in  their  own  hands  they  seem  in  the  subsequent  editions 
of  the  charter  to  have  shrunk  from  repeating  the  clauses  which 
contained  it'.  It  was  for  the  attainment  of  this  right  that  the 
struggles  of  the  reign  of  Henry  III  were  carried  on  ;  and  tlic 
realisation  of  the  claim  was  deferred  until  the  reign  of  his  suc- 
cessor. In  these  clauses  however  the  nation  had  now  obtained 
a  clear,  or  comparatively  clear,  definition  of  the  right  on  which 
their  future  political  power  was  to  be  based. 

Tiie  liniitatiou  of  royal  exaction  is  supplemented  by  a  cor- 
responding limitation  of  the  power  of  the  mesne  lords  ;  the 
king  is  not  to  empower  them  to  take  aids  except  for  the  three 
recognised  purposes,  and  then  only  such  sums  as  are  reasonable : 


*  Magna  Carta,  §§  12-14;  Art.  Bar.  §  .^2.  The  provision  for  the  sum- 
moning  of  the  council  is  not  among  the  barons'  articles,  aiui  probably 
expresses  the  earlier  ]iractico  ;  see  above,  p.  467. 

''  This  clause  is  not  found  in  any  of  the  numerous  confirmations  of  the 
Great  Charter. 
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nor  is  any  one  to  be  distrained  to  perform  more  than  the  proper 
service  of  his  tenure  \ 

The  next  series  of  clauses  concern  judicial  proceedings :  the  Judicial 

•  •  •  cliiuscs ' 
suitors  who  are  involved  in  Common  Pleas  are  no  longer  to  be  common 

compelled  to  follow  the  Curia  Kegis^:  the  trials  are  to  be  heard  assfzes, 
in  some  fixed  place.  The  recognitions  of  novel  disseisin,  moit  ^ntsf 
d'ancester,  and  darrein  presentment  are  henceforth  to  be  taken 
in  the  county  courts,  before  two  justices  who  will  visit  each  shire 
every  quarter,  and  four  knights  chosen  by  the  county  court  for 
the  purpose The  freeman  is  not  to  be  amerced  in  a  way  that 
will  ruin  him,  the  penalty  is  to  be  fixed  by  a  jury  of  his  neigh- 
bourhood ;  earls  and  barons  are  to  be  amerced  by  their  peers, 
and  clerks  only  in  proportion  to  their  non-ecclesiastical  pro- 
perty Such  a  clause  proves  that  the  careful  provisions  of  the 
Exchequer  on  this  jjoinc  had  been  transgressed  by  the  king,  who 
had,  as  we  learn  from  the  historians,  imposed  amercements  of 
scandalous  amount  and  with  wanton  tyranny,  just  as  he  com- 
pounded by  fines  for  imaginary  ofl'ences.  The  sheriffs,  constables,  limitation  of 
coroners,  and  bailiffs  of  the  king  are  forbidden  to  hold  pleas  tlie  sheritr. 
of  the  Crown  ^ ;  a  further  limitation  on  the  power  of  the  local 
magistrates,  which  had  betn  already  curtailed  by  the  direction 
issued  in  Richard's  reign  that  no  sheriff  should  be  justice  in 
his  own  county.  Such  a  provision  shows  some  mistrust  of  the 
sheriffs  on  the  part  of  both  king  and  barons;  but  it  was 
probably  disregarded  in  practice.  This  is  the  first  of  a  series 
of  articles  by  which  the  abuse  of  the  sheriff  's  authority  is 

'  Magna  Carta,  §§  15,  16;  Art.  Bar.  §§  6,  7. 

Magna  Carta,  §  17 ;  Art.  Bar.  §  8. 
'  Magna  Carta,  §§  18,  19;  Art.  Bar.  8.    See  the  Assize  of  Northamp- 
ton, §  5. 

*  Magna  Carta,  §§  20-2.^;  Art.  Bar.  9-1 1.  Cf.  Dialogiia  de  Scac- 
cario,  lib.  ii.  c.  14,  wliore  the  order  to  be  observed  by  the  Mlieritt's  in  sales 
is  prescribed  :  '  Mobilia  ciijusque  prinio  veiidantur,  bobiis  autt  in  aiantibus, 
per  qiiOK  agricultura  H<ili-t  exerceri,  quantum  jioteriiit  parcunt,  no  ipsa 
ileficiente  debitor  amplius  in  futuruni  ogere  cogatur.'  This  is  a  piece  of 
Henry's  special  legiBlatiori ;  Select  (  barters,  p.  229. 

'  Magna  Carta,  §  34;  Art.  Bar.  §  14.  The  barons  had  asked  that  the 
sheriffs  shouhl  tint  intcrfrre  in  pleas  of  the  Crown  Mne.  rori>n(ilor  'iha>i :  the 
charter  forbids  both  slKMifl's  and  coroners  (vol  coronatores)  to  hold  such 
pleaii :  a  fact  which  Sfcnis  to  suggest  that  there  wii-s  some  jealousy  of 
the  elective  officer.  Cf.  Assize  of  iiichord  1,  A.U.  1194.  art.  21  ;  and  see 
above,  p.  505. 
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restrained^;  the  ferms  of  the  counties  and  other  jurisdiction- 
are  not  to  be  increased :  the  debts  due  to  tlie  Crown  which  ar. 
collected  by  the  sheriff  are  to  be  collected  under  the  view  of  tht 
lawful  men  of  the  neighbourhood  ;  the  goods  of  intestates  are  to 
go  to  their  natural  heirs ;  the  royal  oflBcers  are  to  pay  for  all 
the  provisions  which  they  take  by  requisition ;  they  are  not  to 
take  money  in  lieu  of  service  from  those  who  are  willing  to 
perform  the  service  in  person  ;  they  are  not  to  seize  the  horst- 
and  carts  of  the  freeman  to  do  royal  work,  nor  his  wood  withoii' 
his  consent ;  the  lands  of  convicted  felons  are  to  be  held  by  tli 
Crown  for  a  year  and  a  day,  and  then  to  revert  to  the  lords " 
and  the  weirs  in  the  Thames,  the  Medway,  and  the  other  rivei:- 
of  England  are  to  be  removed. 

The  remaining  articles  of  general  application  are  of 
miscellaneous  character ;  some  laying  down  great  principl 
and  others  defining  points  of  minute  and  occasional  impo 
The  use  of  the  writ  of  Praecipe  is  limited ' :  the  uniformity 
of  weights  and  measures  is  dii-ected  in  the  words  of  Richard  * 
assize*;  the  writ  of  inquest  in  cases  where  life  and  limb  ai 
concerned  is  to  be  granted  freely  ^ :  the  king  will  not  claim 
the  sole  wardship  of  the  minor  who  has  other  lords,  except 
where  he  is  the  king's  tenant  by  knight  service  * :  no  bailiff" 
is  to  force  a  man  to  compurgation  or  ordeal  without  faithful 
witnesses  ^  Merchants  may  go  out  and  come  in  without  paying 
exorbitant  customs ;  and  all  lawful  men  may  leave  the  kingdom 
and  return  except  in  time  of  war,  or  when  the  traveller  belongs 
to  a  nation  at  war  with  the  king  ".  The  vassals  of  an  escheated 
honour  are  not  to  be  treated  by  the  king  as  tenants-in-chief 


I 


•  Magna  Carta,  §§  25-33;  Art.  Bar.  §§  14-16,  18-33. 

'  See  Dialogus  de  Scaccario,  lib.  ii.  c.  10:  Assize  of  Clarendon,  §  5. 

^  Art.  Bar.  §  24;  Magna  Carta,  §  34 ;  Glan\ill,  lib.  i.  c.  6.  See  Black- 
stone,  Comui.  iii.  274;  Brunner,  .Schwurgericht,  pp.  405-407.  It  is  a 
peremptory  writ  enjoining  the  sheriff  to  command  the  person  in  question 
to  do  some  act,  or  show  why  he  should  not  be  compelled.  It  was  in 
fact  an  evocation  of  the  particular  cause  to  the  king's  court. 

'  Art.  Bar.  §  12  ;  Magna  Carta,  §  35  ;  Hoveden,  iv.  3^. 

=  Art.  Bar.  §  26;  M.  C.  §  36.  •  Art.  Rar.  §  27 ;  M.  C.  §  37. 

'  Art.  Bar.  \  aS ;  .Magna  Carta,  §  38. 
'  '  Art.  Bar.  §§  31,  32  ;  Magna  Carta,  §§  41,  4a.    A  similar  privilege  h»<l 
been  granted  by  charter  as  early  as  Apr.  5,  i  aoo.    See  Charter  Rolls,  p.  60. 
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t  the  Crown,  but  only  to  pay  such  reliefs  and  aids  as  they 

wuld  owe  to  the  mesne  lord  if  there  were  one*.    The  forest  Remedy  of 

the  forest 

urts  are  not  to  compel  the  attendance  of  any  man  who  is  abuses. 
;iot  directly  concerned  in  the  forest  jurisdiction  :  this  clause 

lieves  the  people  of  the  shires  in  which  the  foi-ests  lie  fi-om 
compulsoiy  attendance  directed  by  the  Assize  of  Wood- 
stock^. It  is  followed  by  a  still  greater  concession;  all  the 
t  iiests  made  in  the  present  reign  are  disforested,  and  all  rivers 
placed  in  fence  are  thrown  ojjen  ;  a  thorough  investigation  of 
all  the  forest  usages  is  to  be  made  by  an  inquest  of  twelve 
sworn  knights,  and  all  the  bad  customs  are  to  be  abolished 
1  rthwith^.  By  these  clauses,  which  form  the  only  forest  charter 
i-sued  by  John*,  a  gi-eat  yet  reluctant  concession  is  made  to  a 
ilemand  which  had  been  increasing  in  intensity  and  listened 
to  with  stubborn  disregard  for  a  century  and  a  half. 

Other  clauses  are  of  a  more  general  character.    The  thirty-  Enunciation 
ninth  and  fortieth  are  famous  and  precious  enunciations  of  principles 
principles.    '  No  free  man  shall  be  taken,  or  imprisoned,  or 
disseized,  or  outlawed,  or  exiled,  or  any  wise  destroyed ;  nor 
will  we  go  upon  him,  nor  send  upon  him,  but  by  the  lawful 
judgment  of  his  peers  or  by  the  law  of  the  land.    To  none 
will  we  sell,  to  none  will  we  deny  or  delay,  right  or  justice'.' 
The  judicium  parium  was  indeed  no  novelty  ;  it  lay  at  the  TheyurfioMm 
foundation  of  all  German  law;  tad  the  very  formula  here  used 
is  probably  adopted  from  the  laws  of  the  Franconian  and  Saxon 
Caesars  ;  but  it  was  no  small  gain  to  obtain  the  declaration 
in  such  terms  from  a  king  who  by  giving  the  promise  made 
a  confession  of  past  misgovernment  *. 

'  Art.  Bar.  §  }fi  ;  Magna  Carta,  §  46. 

'  Art.  Bar.  §  39 ;  Magna  Carta,  §  44.  See  the  Assize  of  Woodstock, 
§  II  ;  Select  Cliarters,  \\.  151. 

'  Art.  Bar.  §  47  ;  Ma;,'na  Carta,  §  47.  Cf.  Charter  of  Henry  I,  §  10; 
and  Sttplicn's  second  Charter. 

*  The  Forest  Charter  ascribed  to  him  by  Matthew  Paris  belongs  to 
Henry  III. 

'■  Art.  Bar.  §§  tc),  30. 

"  Conipare  the  following  pa.isagcK  from  the  Libri  Feudorum  :  Conrad  the 
Salic  I024-I03''i)  »ayt<,  '  l'nioci])imus  .  .  .  ut  nulbis  niiles  .  .  .  tarn  de 

nostris  luajoribuH  valvsussoiibus  (iiiani  eorum  inilitibuu  sine  certa  ct  con- 
victa  culpa  suum  beneficiuuAperdat  nisi  secundum  consuetudinem  ante- 
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Judges  to        Another  significant  article  pledges  the  king  to  confer  the 

be  skilled  .  °  IS  o 

in  the  law.    sheriffdoms  and  other  judicial  offices  of  the  local  courts  only 

Eights  of     on  men  skilled  in  the  law*.    Another  secures  to  the  founders  of 

religious  houses  their  rights  of  custody  during  vacancy^ ;  and 

another  forbids  that  any  one  should  be  taken  or  imprisoned  on 

the  appeal  of  a  woman,  except  for  the  death  of  her  husband^.  ^ 

General  Such,  with  the  provision  for  the  ai)plication  of  the  rules 

application.  _  *  '■  ^ 

thus  enunciated  to  the  whole  nation,  are  what  may  be  called 

Temporary   ^-jjg  general  articles  of  the  Charter.    The  remainder  is  composed 
provisions.  "  ■ 

of  clauses  of  special  and  transient  interest :  the  king  undertakes 
to  suiTender  all  charters  and  hostages  placed  in  his  hands  as 
securities,  and  to  dismiss  the  detested  group  of  foreign  servants 
whom  he  had  gathered  round  liira  either  as  leadei'S  of  mer- 
Dismissalof  cenaries  or  as  ministers  of  small  tyrannies.    As  soon  as  the 
mercenaries.  pg^gjgggjjQy  jg  completed  he  will  dismiss  all  his  mercenaries, 
forgive  and  recall  all  whom  he  has  disseized  or  exiled  ;  he  will 
■  then  reform,  on  the  principles  already  adopted,  the  forests  made 
by  his  father  and  brother,  and  do  justice  in  other  ways,  for 
many  of  the  promises  made  in  the  earlier  part  of  the  Charter 
The  Scots     had  no  retrospective  validity.    The  rights  of  the  Welsh  who 
and    elUi.  ^^^^^^  been  023pressed  are  at  the  same  future  period  to  be  de- 
termined and  recognised  ;  the  Welsh  princes  and  the  king  of 
Scots  are  to  have  justice  done ;  and  a  general  amnesty  for  all 
political  offences  arising  out  of  the  present  quarrel  is  to  be 
given  ^. 

Means  of        The  enforcement  of  the  Charter  is  committed  to  twenty-five 


execution. 


barons,  to  be  chosen  by  the  whole  bai'oaage.    These  are  em- 

cessoruni  nostrorum  et  judicium  pariuni  suoruni.  ...  Si  conteiitio  fui  rit 
de  beiieficio  inter  c;ipitaiieos,  coram  iiiiperatore  drfiniii  delict ;  si  vero 
fuerit  conteiitio  inter  iiiinores  valvassores  et  iiiajores  dc  licnoKcio,  in  jiidicio 
pariuin  suorum  detiniatur  jier  judicein  curtis.'  Lib.  Feud.  1.  xviii. — Lotliar 
II  says,  '  Saiicinius  ut  nemo  miles  adiniatur  de  pussessione  sui  bencficil 
nisi  convicta  culpa  qu:ie  sit  laudanda  per  judicium  parinm  snorum  sicut 
supra  dictum  est.'  Ibid.  c.  xxii ;  Pertz,  Letrg.  ii.  39  ;  app.  p.  1S5.  In  the 
laws  of  Henry  I  (so  called)  the  same  principle  is  laid  down  :  '  Unusquisque 
per  pares  suos  ju<licandus  est.' 

'  Art.  Bar.  §  42 ;  M:iLtna  Carta,  §  45.  On  this  principle  the  steward  of 
a  court-iect  must  bo  a  loiirncd  steward. 

^  Art.  liar.  §  43  ;  Magna  Carta,  §  46. 

'  Ma','na  Carta,  §  54. 

♦  Magna  Carta,  §§  49-59i  62;  Art.  Bar.  §§  44-46. 
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powered  to  levy  war  against  the  king  himself,  if  he  refuse  to  The 

twGntv~fiv6 

do  justice  on  any  claim  laid  before  him  l)y  four  of  their  number ;  esecutors. 
and  in  conjunction  with  the  conmiuna — the  community  of  the 
whole  realm — to  distrain  him,  saving  his  royal  person  and 
queen  and  children'. 

The  last  clause  contains  the  enacting  words,  '  We  will  and  Enacting 

-  .  ,    ,  ^  words  and 

firmly  enjoin,  and  the  oath  to  be  taken  on  the  part  of  the  oath. 

king  and  on  the  part  of  the  barons,  that  all  these  articles 

shall  be  observed  in  good  faith  and  without  evasion  of  their 

plain  construction  -. 

In  this  mere  abstract  of  the  Great  Charter  we  have  the  Recognition 

summing-up  of  the  riglits  and  duties  that  have  been  growing  national 

into  recognition  whilst  the  nation  was  growing  into  conscious- 

ness.    The  Communa  totius  terrae,  which  is  to  join  with  the 

twenty-five  barons  in  the  execution  of  the  Charter,  has  at  last 

entered  upon  its  career  of  constitutional  life. 

So  great  a  boon  as  ^lagua  Carta  might  almost  excuse  the  inquio 
,        ,  .  ,  as  to  the 

men  by  whose  agency  it  was  won  from  a  trial  at  the  bar  of  persons  who 

histoiy.  But  so  much  of  the  earlier  fortunes  of  the  constitution  Charter, 
turns  upon  personal  history,  "on  the  local,  official,  and  family 
connexions  of  the  great  men,  that  we  cannot  dismiss  the  sub- 
ject ^^itllout  the  inquiry,  Who  were  the  men,  and  what  was 
tlieir  training  ?  Who  were  the  barons  that  now  impose  limits 
on  royal  tyranny,  and  place  themselves  in  tlie  vanguard  of 
liberty  ?  How  have  they  come  to  sit  in  the  seats  and  wield 
the  swords  of  tliose  whom  so  lately  we  saw  arrayed  in  feudal 
might  against  king  and  people  ] 

The  barons  who  took  part  in  the  transactions  out  of  wliicli  Fourfold 

Mr,     ,  I  ^1         1    1    1  •  classification 

agiia  Larta  emerges — and  the  wliole  baronage  was  m  one  way  of  the 

or  another  directly  concerned  in  it — fall  into  four  classes  :  those 

who  began  the  (juaiTel  in  a.d.  12 13  by  refusing  to  follow  the 

king  to  France ;  those  who  joined  them  after  the  councils  held 

at  S.  Albau's  and  in  S.  Paul's ;  those  who  left  the  king  in  the 

spring  of  a.d.  1215  after  the  adhesion  of  the  Londoners;  and 

those  who  continued  with  him  to  the  last.    Each  of  these 


'  Magna  Ciu-ta,  §  61  ;  Art.  IJ.ir.  §  49. 


'  Magna  Carta,  §  63. 
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divisions  contained  men  who  acted  on  the  ground  of  public 
right,  and  others  who  were  mainly  influenced  by  private  friend- 
ship and  gi-atitude,  or  by  the  desire  of  avenging  private  wrongs. 

The  first  The  first  class  was  chiefly  composed  of  the  north  country 
class;  the  ...  ,  . 

northern  barons,  the  Northimbrani,  Norenses,  Aquilonares  of  the  chroni- 
clers. No  list  of  them  is  given,  but  they  can  be  easily  dis- 
tinguished in  the  roll  of  chiefs  enumerated  by  Matthew  Paris 
in  connexion  Avith  the  assembly  at  Stamford  :  they  are  Eustace 
de  Vesci,  Richard  de  Perci,  Robert  de  Eos,  Peter  de  Bruis, 
Nicolas  de  Stuteville,  William  de  Mowbray,  Simon  de  'Kyme, 
Gilbert  de  la  Val,  Oliver  de  Yaux,  John  de  Lacy  the  constable 
of  Chester,  and  Thomas  of  Multon.  All  these  are  well-known 
names  in  the  north ;  many  of  them  appear  in  Domesday ;  but, 
with  the  exception  of  Mowbray  and  Lacy,  not  among  the  greater 
tenants-in-chief  at  the  time  of  the  Survey.  They  had  sprung 
into  the  foremost  rank  after  the  fall  of  the  elder  house  of 
Mowbray,  and  had  many  of  them  done  service  under  Richard 
de  Lucy  and  Ranulf  Glanvill  in  the  defence  of  the  north. 
Eustace  de  Vesci,  however,  was  closely  connected  by  marriage 
with  the  king  of  Scots,  and  is  said  to  have  had,  like  Robert 
Fitz- Walter  and  William  of  Salisbury,  cruel  wrongs  to  avenge 
upon  the  king. 

The  second  The  second  division,  containing  the  rest  of  the  confederates 
class ;  tlie  OCT  11 

feudal  and  who  met  - at  Stamford,  embraced  the  remnant  of  the  Conciuest 
mmisteriij  .  ,  .  ,    ,  , 

lords.         baronage,  and  the  representatives  of  the  families  which  had 

earned  lands  and  dignities  under  Henry  I  and  Henry  II. 

Amongst  these  the  most  prominent  is  Robert  Fitz-Walter,  a 

grandson  of  Richard  de  Lucy  and  a  descendant  in  the  male  line 

from  the  Norman  house  of  Brionue.    With  him  are  Saer  de 

Quenci  earl  of  Winchester,  the  possessor  of  half  the  inheritance 

of  the  great  house  of  Leicester ;  Henry  Bohun  earl  of  Hereford, 

and  Roger  Bigod  earl  of  Norfolk,  who  appear  side  by  side  as  their 

descendants  did  when  they  defied  Edward  I  ;  Ricliard  of  Clare 

earl  of  Hertford,  the  brother-in-law,  and  Geoff'rey  de  Mandeville 

earl  of  Essex,  the  husband,  of  the  king's  divorced  wife  ;  Williiini 

Marshall  the  younger,  the  son  of  the  great  earl  whose  adhesion 

was  the  main  sujiport  of  John  ;   Rogei-  de  Crcissi,  William 
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Malduit,  William  de  Lanvalei  and  others,  whose  names  recall  The  Stam- 
ford con- 

the  justices  of  Henry  II's  Curia  ;  and  with  them  Robert  de  federates. 
Vere,  Fulk  Fitz-Warin,  William  Mallet,  William  de  Beau- 
champ,  two  of  the  house  of  Fitz-Alan,  and  two  of  the  house  of 
Gant  Many  of  these  have  names  the  glories  of  which  belong 
to  later  history  :  such  of  them  as  arc  of  earlier  importance  may 
be  refen-ed  to  the  two  sources  already  indicated ;  the  great 
baronial  families  that  had  been  wise  enough  to  cast  away  the 
feudal  aspirations  of  their  forefathers,  and  the  rising  houses 
which  had  sprung  from  the  ministerial  nobility. 

The  third  class,  which  clung  to  John  as  long  as  he  seemed  T'le  third 

°  ^  class,  who 

to  have  any  hope  in  resistance,  was  headed  by  those  earls  joined  the 

•'       >■  _  barons  after 

who  were  closely  connected  by  blood  or  by  marriage  with  the  their  entrj- 

•'  .  into  London, 

royal  house  :  Earl  William  of  Salisbury,  the  king's  natural 

brother;  William  ofWarenne,  the  son  of  Earl  Hamelin  and 
cousin  of  John,  and  Henry  carl  of  Cornwall,  grandson  of 
Henry  I.  With  them  were  William  de  Forz,  titular  count  of 
Aumale  and  lord  of  Holdcrness,  a  feudal  adventurer  of  the  worst 
stamp,  whose  father  had  been  one  of  the  captains  of  Richard's 
crusading  fleet ;  Ranulf  carl  of  Chester,  and  William  Marshall 
eai'l  of.  Pembroke,  two  men  of  long  and  varied  experience  as 
well  as  great  social  importance,  who  seem  up  to  the  last  moment 
to  liave  hojied  that  their  own  influence  with  the  king  might 
make  it  unnecessary  for  them  to  go  into  open  opposition.  In  The  present 
the  second  rank  come  Oeofi"rey  de  Lucy,  Geoff'rey  de  Furnival, 
Thomas  Basset,  Henry  de  Cornhell,  Hugh  de  Neville,  and 
William  Briwere,  the  men  who  were  at  present  in  power  in  the 
Curia  Regis  and  Exchequer  ;  who  were  bound  in  lionour  to 
adhere  to  their  master  or  to  resign  their  dignities,  and  who  had 
in  many  cases  been  too  willing  ministers  of  the  iniquities  that 
provoked  the  .struggle. 

TIk!  few  who  adhered  to  John  to  the  last  were  chiefly  those  The  fourth 
who  had  everything  to  fear  and  nothing  to  hope  from  the  victory  p  "rLo'im?  * 
of  the  confederates  ;  Richard  de  Marisco,  the  chancellor,  Peter 
de  Mauley,  Falkes  de  Breaute,  Philip  .sou  of  Mark,  Gerard  do 
Atie,  Eugclard  de  Cygonies,  Robert  de  Gaugi,  and  others  whose 
'  M.  Paris,  pp.  253-255. 
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names  testify  to  their  foreign  extraction,  and  some  of  whom 
were  expressly  excluded  by  the  Great  Charter  from  ever  holding 
office  in  England  \ 

The  king's       Of  the  bishops,  Peter  des  Eoches  the  justiciar  was  probably 

party  among 

the  bishops,  the  only  one  who  heartily  supported  John  :  he  was  a  foreign 
favourite  and  an  unpopular  man.  Pandulf  the  papal  envoy  was 
also  on  the  king's  side ;  and  some  of  the  bishops  who  had  been 
lately  consecrated,  such  as  Walter  Gray  of  Worcester,  who  had 
been  chancellor  for  some  years,  and  Benedict  of  Rochester, 
probably  avoided  taking  up  any  decided  position.  Even  arch- 
bishop Langton  himself,  although  he  sympathised  with,  and 
partly  inspired  and  advised  the  confederates,  remained  in 
attendance  on  the  king. 

ciassifica-        It  is  worth  while  to  compare  with  these  lists  the  names  of 

tion  or  the 

twenty-five  those  counsellors  by  whose  advice  John  declares  that  he  issues 
executors. 

the  charter,  as  well  as  those  of  the  twenty-five  barons  to  whom 
the  execution  was  committed.  The  former  body  is  composed  of 
the  bishops,  with  Stephen  Langton  and  Pandulf  at  their  head, 
and  those  earls  and  barons  who  only  left  -Tolm  after  the  adhesion 
of  the  Londoners  :  it  contains  none  of  the  northern  barons,  none 
of  the  second  list  of  confederates,  and  the  selection  was  perhaps 
made  in  the  hope  of  binding  the  persons  whom  it  includes  to  the 
continued  support  of  the  hard-won  liberties.  The  twenty-five 
executors  are  selected  from  the  two  latter  classes ;  they  are  as 
follows :  of  the  north  country  lords,  Eustace  de  Vesci,  William 
de  Mowbray,  Robert  de  Eos,  John  de  Lacy,  Richard  de  Percy ; 
of  the  Stamford  confederates,  the  earls  of  Hertford,  Gloucester, 
Winchester,  Hereford,  Norfolk,  and  Oxford  ;  Robert  Fitz- 
Walter,  AVilliam  Marshall  the  younger,  Gilbert  de  Clare,  Hugh 
Bigod,  William  Mallet,  John  Fitz-Robert,  Roger  de  Mumbezou, 
Richard  do  ]\Tuntfitcliet,  William  de  Huntingfield.  Two  of  the 
third  list,  W' illiani  of  Aumale  and  William  of  Albini,  represent 
a  body  less  hostile  to  John.  Geoffi'ey  de  Say,  who  is  found 
shortly  .after  in  arms  against  John,  and  the  mayor  of  London, 
complete  the  number  ^ 


'  Art.  50. 

*  M.  Paris,  p.  262 ;  Select  Charters,  p.  298. 
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In  a  further  stage  of  our  inquiry  we  shall  he  ahle  to  trace  the  Importance 
,  ,  .  ^  .  of  these  lists, 

subsequent  divisions  of  party  and  policy  that  sprang  out  of  these 

several  combinations,  in  that  altered  state  of  affairs  which  fol- 
lowed the  French  invasion,  and  through  the  difficulties  which 
beset  the  minority  of  Henry  III.  The  analysis  of  the  lists  con- 
firms the  evidence  of  the  historians,  and  proves  that  the  first  cry 
for  freedom  came  from  the  Xorth,  that  it  was  taken  up  and 
maintained  by  the  strength  of  the  baronial  party,  which  had 
learned  the  benefit  of  law,  peace,  and  good  government,  and  that 
the  demands  of  the  confederates  took  a  definite  and  defensible 
form  under  the  hand  of  the  archbishop,  and  on  the  model  of 
Henry  I's  charter :  that  this  basis  of  agreement  was  accepted 
by  the  people  at  large,  and  especially  by  the  Londoners,  who  to 
some  extent  represent  the  town  population  of  the  kingdom;  and 
was  finally  adhered  to  by  the  most  important  members  of  the 
government,  with  William  Marshall  at  their  head.  John  re- 
mained contumacious  till  all  but  his  foreign  creatures  had  for- 
saken him,  and  when  he  yielded,  he  yielded  with  a  full  intention 
of  eluding  by  papal  connivance  all  his  promises.  .  The  Great 
Charter  is  then  the  act  of  the  united  nation,  the  church,  the 
barons,  and  the  commons,  for  the  first  time  thoroughly  at  one. 
It  is  in  form  only  the  act  of  the  king  :  in  substance  and  in 
historical  position  it  is  the  first  effort  of  a  corporate  life  that 
has  reached  full  consciousness,  resolved  to  act  for  itself  and  able 
to  carry  out  the  resolution. 


CHAPTER  XIII. 


ADMINISTRATIVE  AND  REPBESENTATIVE  INSTITUTIONS.  \ 

156.  Character  of  the  period,  1155-1215;  amalgamation  and  national 
unity; — in  blood. — 157.  In  language  and  law. — 158.  The  king. — 
159.  The  national  Council.- — 160.  Legislation.  — 161.  Taxation. — 
162.  Military  organisation. — 163.  Judicature. — 164.  The  institution  of 
Juries.— 165.  The  Towns.— 166.  The  Clergy.— 167.  Conclusion. 

diSer       1^6-  The  great  cliavacteristic  of  the  English  constitutional 
constitution  system,  in  that  view  of  it  which  is  offered  in  these  pages, — the 
principle  of  its  growth,  the  secret  of  its  construction, — is  the 
continuous  development  of  representative  institutions  from  the 
first  elementary  stage,  in  which  they  are  employed  for  local  pur- 
poses and  in  the  simplest  form,  to  that  in  which  the  national 
parliament  appears  as  the  concentration  of  all  local  and  pro- 
vincial machiueiy,  the  depository  of  the  collective  powers  of 
Anglo-Saxon  the  three  estates  of  the  realm.    We  have  traced  in  the  Anglo- 
tutions.***'"    Saxon  history  the  origin  and  growth  of  the  local  institutions, 
and  in  the  history  of  the  Norman  reigns  tlie  creation  of 
a  strong  administrative  system.    Not  that  the  Anglo-Saxon 
Norman      rule  had  no  administrative  mechanism,  or  that  the  Norman 
insti'^tions.  polity  was  wanting  in  its  local  and  provincial  organism,  but 
that  tlie  strength  of  the  former  was  in  the  lower,  and  that 
of  the  latter  in  the  upper  ranges  of  the  social  system,  and  that 
thp  stronger  parts  of  each  were  permanent.    In  the  reigns 
of  the  three  kings,  whose  histoiy  was  sketched  in  the  last 
chapter,  we  trace  a  most  important  step  in  advance,  the  inter- 
Ijenetration,  the  growing  together,  of  the  local  machinery  and 
the  administrative  organisation.   AVe  have  akeady  examined  the 
great  crisis  by  which  they  were  brought  together ;  now  we  begin 
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to  trace  the  process  by  which  the  administrative  order  is  worked  Period  of 

11  •      •    i-  interpeue- 

into  the  comnion  hiw  of  the  people,  and  tlie  common  institutions  tration. 

of  the  people  are  admitted  to  a  share  in  the  administration  of 

the  state  ;  the  beginning  of  the  pi'ocess  which  is  completed  in 

national  self-government. 

The  period  is  one  of  amalgamation,  of  consolidation,  of  con- 
tinuous growing  together  and  new  development,  which  dis- 
tinguishes the  process  of  organic  life  from  that  of  mere  mechanic 
contrivance,  internal  law  ft-om  external  order. 

The  nation  becomes  one  and  realises  its  oneness ;  this  real-  Reaiisntion 

of  iia  ional 

isation  is  necessary  before  the  growth  can  begin.    It  is  com-  unity, 
pleted  under  Henry  II  and  his  sons.    It  finds  its  first  distinct 
expression  in  Magna  Carta.    It  is  a  result,  not  perhaps  of  the 
design  and  purpose  of  the  great  king,  but  of  the  converging  lines 
of  the  policy  by  which  he  tried  to  raise  the  people  at  large,  and  to 
w  '  liken  the  feudatories  and  the  principle  of  feudalism  in  them. 
Henry  is  scarcely  an  English  king,  but  he  is  still  less  a  French 
feudatory.    In  his  own  eyes  he  is  the  creator  of  an  empire,  pf^jj^'^'j^j.y'.g 
He  rules  England  by  Englishmen  and  for  English  purposes,  policy.  ' 
Normandy  by  Normans  and  for  Norman  pu7-po.scs ;  the  end  of  all 
his  policy  being  the  strengthening  of  his  own  power.    He  recog- 
nises the  true  way  of  strengthening  his  power,  by  strengthening 
the  basis  on  which  it  rests,  the  soundness,  the  security,  the  sense 
of  a  common  interest  in  the  maintenance  of  peace  and  order. 

The  national  unity  is  completed  in  two  ways.    The  English  ^^^^^^  •'f 
have  united  ;  the  English  and  the  Norman  liave  united  also. 
The  threefold  division  of  the  districts,  the  Dane  law,  the  West-  Extinction 
Saxon  and  the  Mercian  law,  which  subsisted  so  long,  disappears  tinctious. 
after  the  reign  of  Steplien.    The  terms  are  become  archaisms 
which  occur  in  the  pages  of  the  historians  in  a  way  that  pi'oves 
them  to  have  become  obsolete ' ;   the  writers  themselves  are 
uncertain  which  shires  fall  into  the  several  divisions.  Traces 
of  slight  differences  of  custom  may  be  discovered  in  the  vary- 
ing rules  of  the  county  courts,  which,  as  Glanvill  tells  us,  are 
80  numerous  that  it  is  impossible  to  put  tlicm  on  record^; 

'  Siine<m  of  Dtirliiim,  od.  Iliiidc,  i.  220-222. 
'  Glanvill,  Do  Lcgibus  Angliao,  lib.  xii.  c.  6. 
M  U 
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but  they  are  now  mere  local  by-laws,  no  real  evidence  of  per- 
manent divisions  of  nationality.    In  the  same  way  Norman  and 
Englishman  are  one.    Frequent  intermarriages  have  so  united 
them,  that  without  a  careful  investigation  of  pedigree  it  caunot 
be  ascertained, — so  at  least  the  author  of  the  Dialogus  de 
Scaccario  affirms, — who  is  English  and  who  Norman*.    If  this 
be  considered  a  loose  statement,  for  scarcely  two  generations 
have  passed  away  since  the  Norman  blood  was  first  introduced, 
it  is  conclusive  evidence  as  to  the  common  consciousness  of 
union.    The  earls,  the  greater  barons,  the  courtiers,  might  be  of 
pure  Norman  blood,  but  they  were  few  in  number :  the  royal 
race  was  as  much  English  as  it  was  Norman.    Tlie  numbei's  of 
Norman  settlers  in  England  are  easily  exaggerated ;  it  is  not 
probable  that  except  in  the  baronial  and  knightly  ranks  the 
infusion  was  very  great,  and  it  is  very  probable  indeed  that, 
where  there  was  such  infusion,  it  gained  groimd  by  peaceable 
settlement  and  marriage.    It  is  ti"ue  that  Norman  lineage  was 
vulgarly  regarded  as  the  more  honourable,  but  the  very  fact 
that  it  was  vulgarly  so  regarded  would  lead  to  its  being  claimed 
far  more  widely  than  facts  would  warrant  :  the  bestowal  of 
Norman  baptismal  names  would  thus  supplant,  and  did  sup- 
plant, the  old  English  ones,  and  the  Norman  Christian  name 
would  then  be  alleged  as  proof  of  Norman  descent.    But  it  is 
far  from  improbable,  though  it  may  not  have  been  actually 
proved,  that  the  vast  majority  of  surnames  derived  from  English 
places  are  evidence  of  pure  English  descent,  whilst  only  those 
which  are  derived  from  Norman  places  afford  even  a  presumptive 
evidence  of  Norman  descent.    The  subject  of  surnames  scarcely 
rises  into  prominence  before  the  fourteenth  century  ;  but  an 
examination  of  the  indices  to  the  Rolls  of  the  Exchequer  and 
Curia  Regis  shows  a  continuous  increase  in  number  and  inii)ort 
ance  of  persons  bearing  English  names  :  as  early  as  the  reign  ot 
Henry  I  we  find  among  the  barons  Hugh  of  Bochland,  Rainei 

'  'Jam  cohabitantibus  Anglicis  et  Normannis  et  alterutrum  uxoris 
ducentibiis  vel  ilubentibus,  .sic  permixtae  sunt  nationes  ut  vix  iliscerni  possit 
hodie,  de  liberifi  lo(iuor,  quis  Anglicus  quis  Norniannus  sit  genere  ;  exceptis 
(lunitaxat  iiscriptitiis  qui  villani  dicuntur."  DiaJogus,  i.  c.  lO  ;  Select 
Charters,  p.  193. 
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of  Bath,  and  Alfred  of  Lincoln,  with  many  other  names  which  English 
show  either  that  Englishmen  had  taken  Norman  names  in 
baptism,  or  that  Normans  were  willing  to  sink  their  local 
surnames  in  the  mass  of  the  national  nomenclature. 

157.    The  union  of  blood  would  be  naturally  expressed  in  Unity  and 

1  •  1    •  1  1      i>  1    ■  -1     Kfovvth  of 

unity  of  language,  a  pomt  which  is  capable  of  being  more  strictly  languiiKe. 

tested.    Although  French  is  for  a  long  period  the  language  of 

the  palace,  there  is  no  break  in  the  continuity  of  the  English  as 

a  literary  language.    It  was  the  tongue,  not  only  of  the  people 

of  the  towns  and  villages,  but  of  a  large  proportion  of  those  who 

could  read  and  could  enjoy  the  pursuit  of  knowledge.    The  Modifica- 

1111     tions  ol  ver- 

growth  of  the  vernacular  literature  was  perhaps  retarded  by  the  njicuiar  lite- 
influx  of  Norman  lords  and  clerks,  and  its  character  was  no  doubt 
modified  by  foreign  influences  under  Henry  II  and  his  sons,  as 
it  was  in  a  far  greater  degree  affected  by  the  infusion  of  French 
under  Henry  III  and  Edward  I  :  but  it  was  never  stopped. 
It  was  at  its  period  of  slowest  gi-owth  as  rapid  in  its  develop- 
ment as  were  most  of  the  other  literatures  of  Europe.  Latin 
was  still  the  language  of  learning,  of  law,  and  of  ritual.  The 
Englis^h  had  to  struggle  with  French  as  well  as  with  Latin  for 
its  hold  on  the  sermon  and  the  popular  poem  :  when  it  had 
forced  its  way  to  light,  the  books  in  which  it  was  used  had  their 
own  perils  to  undergo  from  the  contempt  of  the  learned  and 
the  profane  familiarity  of  the  ignorant.    But  the  fact  that  it  Continuity, 
survived,  and  at  last  prevailed,  is  sufficient  to  prove  its  strength,  victory  of 
Tiie  last  memoranda  of  the  Peterborough  Chronicle  belong  to 
the  year  ii 54  :  the  last  extant  English  charter  can  scarcely  be 
earlier  than  1155.     There  are  English  sermons  of  tlie  same 
century,  and  early  in  the  next  we  reach  the  date  of  Layamon's  Fratrmt-nt- 
Brute  and  the  Ormulum.    These  are  fragments  of  the  literature  n"2ur  m- 

1  .  1   .  .         ,  1-1  p  1    counloil  (or. 

01  a  language  which  is  passing  through  rapid  stages  of  growth, 

and  which  has  not  attained  a  classical  standard.  Only  frag- 
ments are  left,  for  the  successive  stages  pass  so  quickly  that  the 
nionumcsnts  of  one  generation  are  only  half  intelligible  to  the 
next.  The  growth  of  the  language  and  that  of  the  litiralure 
proceed  in  an  inverse  ratio.  If  we  were  to  argue  from  those 
fragments,  we  should  infer,  that  whilst  in  the  departiueiit  of 

N  n  2 
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Relation  of  law  the  use  of  the  native  tongue  was  necessarily  continuous,  it 

amrntera-    had  to  rise  through  the  stages  of  the  song  and  the  sermon  to 

process  of*^    that  point  of  development  at  which  those  who  required  history 

mTnt"'^'       and  deeper  poetry  demanded  them  in  their  own  language. 

Such  a  sequence  may  imply  the  increase  of  education  in  the 

English,  but  it  more  probably  implies  the  disuse  of  French 

in  the  classes  that  had  a  taste  for  learning  :  and  it  is  still 

more  probable  that  the  two  literatures  advanced  by  equal  steps 

until  the  crisis  came  which  banished  French  fi-om  popular 

Scrarisof  conversation.  There  are  traces  that  seem  to  show  that  English 
English  in  .       ,  , 

conversa-  was  becoming  the  familiar  conversational  language  of  the  higher 
classes.  The  story  of  Helewisia  de  Morville,  preserved  by 
William  of  Canterbury  in  his  life  of  Becket,  exhibits  the  wife  of 
one  of  the  murderers  as  using  English.  '  Huwe  of  Morvill,  war, 
war,  Liulf  haveth  his  sword  ydrawen,'  was  her  cry  when  she 
invoked  the  aid  of  her  husband  to  punish  the  stubborn  virtue  of 
her  English  favourite^.  Giraldus  Cambrensis,  a  man  of  liigh 
Norman  descent,  could  not  only  read  but  criticise  the  language 
of  the  Chronicles  and  of  Alfred,  and  compare  the  dialects  of 
northern  and  southern  England  ^.  Hugh  of  Nuuant,  a  Norman 
of  the  Normans,  mentions  it  as  a  strange  thing  that  William 
Longchamp  the  chancellor  was  ignorant  of  the  language  of  the 
people,  and  regards  it  in  special  connexion  with  his  hatred  and  con- 
tempt of  the  English  ^.  Latin  was  the  ordinary  language  of  the 
monks  of  Durham,  yet  they  conversed  in  English  with  S.  Codric, 
who  spoke  French  only  by  miracle'*.  Tlie  liymn  which  the 
Blessed  Virgin  taught  the  same  saint  was  in  English''',  and  in 
English  it  is  recorded  for  the  reading  of  ijishop  Hugh  de  Puiset 
At  Canterbury,  in  the  miraculous  history  of  Dunstan,  written  by 
Eadmer,  it  is  the  devil  that  speaks  French"  and  corrects  the  indif- 
ferent idiom  of  an  English  monk.  S.  Hugh  of  Lincoln,  who  was 
a  Burguiidiaii  by  birth,  did  not  understand  the  dialects  of  Kent 

'  Will.  Cant.  ap.  Giles,  ii.  31.  ^  Gir.  Cam.  0pp.  vi.  177,  17R. 

"  Bon.  Pet.  ii.  219:  '  lllo  non  respondebat  (juia  liniiuani  An<j;licanam 
pror.sus  ignorabat.'  .See  also  Gir.  Cainb.  V.  GallViili,  in  Anglia  i^aora. 
ii.  407. 

*  V.  S.  Godric,  pp.  203,  206.  ^  Ibid.  p.  208. 

*  Eadmer,  V.  S.  Dunstani,  p.  236. 
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and  Huntingdonshire,  but  he  was  addressed  by  the  natives  as  if  English 
it  were  naturally  to  be  expected  that  he  would  comprehend  spoiTn."'^ 
what  they  said Little  can   be  safely  inferred   from  such 
scattered  notices,  but  tliat  it  was  not  uncommon  for  educated 
people  to  sj)eak  both  languages.    Of  any  commixture  of  French  No  commui- 
and  English  at  this  period  there  is  no  trace  :  the  language  of  French  with 
Chaucer  owes  its  French  elements  to  a  later  infusion  :  the  ' 
structure  of  our  language  is  affected  by  the  foreign  influence  as 
yet  in  a  way  which  may  be  called  mechanical  rather  than 
chemical :  it  loses  its  inflexions,  but  it  does  not  readily  accept 
new  grammatical  forms,  nor  does  it  adopt,  to  any  great  extent, 
a  new  vocabulary. 

The  uniformity  of  legal  system  in  its  application  to  Norman  ConsoUclu- 

,.,  lie  •      f  11       p  tioiiofthe 

and  Jiinglishraan  alike,  would  01  necessity  lollow  irom  a  state  01  legal  system. 

society  in  which  Norman  was  undistinguishable  from  English- 
man :  but  except  in  one  or  two  points  of  transient  interest,  it  is 
not  likely  that  any  great  distinctions  of  legal  procedure  had  ever 
separated  the  two  races.  The  Norman  character  of  the  Curia 
Regis  and  the  English  character  of  the  shiremoot  stand  in  con- 
trast not  so  much  because  the  former  was  Norman  and  the 
latter  English,  but  because  of  the  different  social  principles  from 
which  they  spring.  The  I^nglishnian  where  he  is  a  tenant-in- 
cliief  has  his  claims  decided  in  the  Curia  Regis ;  the  Norman 
vavassor  and  the  English  ceorl  alike  are  treated  in  the  shire- 
moot'^. The,  trial  by  battle  and  the  inquest  bj'  jury  in  its 
.several  forms  are,  after  the  first  pressure  of  the  Conquest  is  over, 
dealt  with  by  both  alike.  The  last  vestige  of  difference,  the 
presentment  of  ICnglishry,  loses  what  significance  it  ever  had. 
The  tenures  are  the  same  for  all ;  the  Englishman  is  not  dis- 
qualified from  being  a  tenant  in  chief :  the  Norman  may  hold 
land  in  villenage  :  tlie  free  and  common  socage  of  tiic  new 
Hystcm  is  really  the  free  possession  of  the  old,  and  the  man 
who  holds  his  acres  by  suit  and  service  at  the  county  court  ^  is  as 
free  as  if  he  continued  to  call  his  land  elliel  or  Imhiwl,  over 

'  Matfiia  Vita  S.  TIii;;(iiiis,  p[).  157,  26*?. 
■  Writ  (if  Ilfiiry  I,  (|ii()ti;<l  .-iljovo,  p.  _^(;0. 

'  '  I'ur  Mfctani  coiiiitatuH  «;t  de  lieiidernot,  unde  Hcutajjiuiii  dari  ntm 
debet.'    Kut.  Pip.  3  Joh. ;  Ma<lox,  HiHt.  Excb.  p.  467. 
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The  villein    which  none  but  the  king  had  soken.    The  one  class  which  is  an 

class.  .  T  • 

exception  to  all  these  generalisations,  that  ot  the  rustict  or  nativi, 

is,  it  would  appear,  exclusively  English :  hut  even  these,  where 
they  have  recognised  claims  to  justice,  claim  it  according;  to  its 
fullest  and  newest  improvements.  The  system  of  recogiiitieu  is 
as  applicable  to  the  proof  or  disproof  of  villein  extraction  as  to 
the  assize  of  niort-d'ancester  or  novel  disseisin :  nor  does  the 
disqualification  under  which  the  nistic  lies,  for  ordination  or  for 
the  judicial  work  of  the  jury  and  assize,  arise  from  his  nation- 
ality, but  from  his  status.  The  claims  of  his  lord  forbid  him  to 
seek  emancipation  by  tonsure ;  the  precarious  nature  of  his 
tenure  forbids  him  to  testify  in  matters  touching  the  freer  and 
fuller  tenure  of  other  men's  property. 

Enelishmen  Still  great  promotion  in  Church  and  State  does  not  yet  com- 
rsircly  pro*  ox  *j 

moted.  monly  fall  to  the  lot  of  the  simple  Englishman.  Wulfstan  of 
Worcester,  the  last  of  the  Anglo-Saxon  bishops,  dies  in  1095; 
Kobert,  the  scholar  of  Melun,  the  first  Engli.<h  bishop  of  any 
note  after  the  Conquest,  belongs  to  the  reign  of  Heniy  II 
The  Scot,  the  Welshman,  and  the  Breton  reach  episcopal  thrones 
before  the  Englishman.  Archbishop  Baldwin,  who  was  pro- 
moted to  Canterbury  by  Henry  II,  seems  to  have  been  an 
Englishman  of  humble  birth ;  Stephen  Langton  was  also  an 
Englishman,  but  by  this  time  the  term  includes  men  of  either 
descent,  and  henceforth  the  prelates  of  foreign  extraction  form 
the  exceptions  ratlier  than  the  rule.  In  the  service  of  the  State 
however  it  is,  as  we  have  seen  already,  by  no  means  improbable 
that  English  sheriffs  and  judges  were  employed  by  Henry  I : 
and  English  scholars  and  lawyers  were  rising  into  distinction  in 
Sicily  and  even  in  France. 

Charaoter  of  The  unioii  of  the  races  resembles  not  merely  the  mechanical 
the  union  ...  1     i-      1  1       ,  . 

«i  racKs.  union  of  two  bodies  bound  together  by  force,  or  even  by  mutual 
attraction,  in  which,  however  tight  the  connexion,  each  retains 
its  individual  mass  and  consistency  :  it  is  more  like  a  chemical 
commixture  in  which,  although  skilled  analysis  may  distin- 


'  Robtrt  is  distinctly  tlcscrihcil  l)y  Robert  de  Monte,  as  genere  Am/licns 
(ed.  Pertz,  vi.  .Si.l);  .John  of  I'nghain,  wlio  was  made  bishop  of  WorcestLT 
in  1 151,  may  also  have  been  Unglish. 
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4uish  the  injn-edients,  they  are  so  united  both  in  bulk  and  Itesult  of 

^  .  .  ,  .      the  commii- 

iii  qualities,  that  the  result  of  the  commixture  is  something  ture. 

altogether  distinct  from  the  elements  of  which  it  is  composed. 

The  infusion  of  a  little  that  is  Norman  affects  the  whole  system 

of  the  English,  and  the  mass  which  results  is  something  different 

from  either  the  one  or  the  other.    True  the  great  proportion  of 

the  bulk  must  be  English,  but  for  all  that  it  is  not,  and  nothing 

will  ever  make  it,  as  if  that  foreign  element  had  never  been 

there. 

The  commixture  of  institutions  is  somewhat  similar  :  the  Commixtme 

.  .  .of  institu- 

new  machinery  which  owes  its  existence  to  the  new  conception  tions. 

of  royal  power,  the  Curia  Regis  and  Exchequer,  does  not  remain 

side  by  side  and  unconnected  with  the  shiremoot  and  the 

kindred  institutions  ;  it  becomes  just  as  much  a  part  of  tlie  Growth  of 

,  .  o   t      t  •       •       the  common 

common  law  as  the  other :  the  ancient  system  ot  the  shire  rises  law. 

to  the  highest  functions  of  government ;  the  authority  of  royal 

justice  permeates  the  lowest  regions  of  the  popular  organisation. 

The  new  consolidating  process  is  one  of  organism,  not  of  mere 

irieclianism  :  the  child's  puzzle,  the  perfect  chronometer,  the 

living  creature,  symbolise  three  kinds  or  sfeiges  of  creative  skill, 

order,  organisation,  law  ;  the  point  that  our  history  reaches  at 

the  date  of  Magna  Carta  may  be  fixed  as  the  transition  ft'om  the 

f^econd  to  the  third  stage. 

In  tracing  the  minute  steps  of  the  process  by  which  the  com-  Plan  of  the 

.  -  ....  ,       ,  ,  followiiiK 

mixture  01  race  and  institutions  was  so  comineted  as  to  produce  Chapter, 
an  organisation  which  grew  into  con.scious  life,  we  may  follow  a 
principle  of  arrangement  different  from  that  used  in  the  eleventh 
and  earlier  chaptcis;  and  after  examining  the  position  of  the 
king,  divide  tiie  discussion  under  the  four  heads  of  legislation, 
taxation,  the  military  system,  and  judicature  ;  closing  the  Iiistory 
of  the  period  with  an  attempt  to  trace  the  origin  and  develop- 
ment of  that  representative  princiiile,  which  we  shall  find  run- 
ning througii  all  the  changes  of  administrative  policy,  and  form- 
ing as  it  were  the  blending  inllucnce  which  enables  the  other 
elements  to  assimilate,  or  jjerhaps  the  brcatii  of  life  which  turns 
mere  organism  into  living  and  conscious  personality. 

158.  Tlic  very  idea  of  kingship  had  developed  since  the  age  The  King. 
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Growth  of    of  the  Conqueror.    This  had  been  one  result  of  the  struggle 
the  idea  of        .  ^  ....  .  . 

kingsliip.      with  the  Church.   The  divine  origin  of  royalty  had  been  insisted 

on  as  an  argument  to  force  on  the  kings  the  sense  of  responsi- 
bility. This  lesson  had  heen  familiar  to  the  ancient  English 
rulers,  and  its  application  had  been  summarily  brought  home. 
Edwy,  like  Rehoboam,  had  spurned  the  counsels  of  the  fathers, 
and  the  men  of  the  north  had  left  him,  and  taken  Edgar  to  he 
king.  But  the  truth  was  less  familiar,  and  the  application  less 
impressive  to  the  Norman.  The  Conqueror  had  won  England 
by  the  sword  ;  and  though  he  tried  to  rule  it  as  a  national  king, 
it  was  not  as  one  who  would  be  brought  to  account :  William 
Rufus  had  defied  God  and  man  :  Henry  I  had  compelled  Anselni 
to  give  him  a  most  forcible  reminder  of  the  source  fi-om  which 
both  king  and  prelate  derived  their  power  :  Stephen  had  sinned 
against  God  and  the  people,  and  the  hand  of  supreme  power  was 
traced  in  his  huniiiiation.  The  events  that  were  taking  ])lace 
Moral  and  on  the  Continent  conveyed  further  lessons.  In  the  old  struggles 
sftion  of  tlie  between  pope  and  emperor  the  zeal  of  righteousness  was  on  the 
side  of  the  latter  :  since  the  reign  of  Plenry  IV  the  balance  of 
moral  influence  was  with  the  popes ;  and  the  importance  of  that 
balance  had  been  exemplified  both  in  Germany  and  in  France. 
Scholastic  Tlie  power  of  the  pen  was  in  the  hSinds  of  the  clergy  :  Hugh  of 
ship.  "  Fleury  had  elaborately  explained  to  Henry  I  the  duties  and 
rights  which  his  position  owed  to  its  being  ordained  of  God 
John  of  Salisbury,  following  Plutarch  and  setting  up  Trajan  as 
the  model  of  princes,  had  urged  the  contrast  between  the  tyrant 
and  the  king  such  as  he  hoped  to  find  in  Henry  II  ^.  Yet  these 
influences  were  thwarted  by  another  set  of  ideas,  not  indeed 
running  counter  to  them,  but  directed  to  a  different  aim.  The 
clergy  had  exalted  royalty  in  order  to  enforce  its  responsibilities 
Ijc^al  theory  on  the  conscience  of  the  king  ;  the  lawyers  exalted  it  in  order  to 

of  absolute  .  .  '  ,  .  • 

Hoveroignty.  strengthen  its  authority  as  the  source  of  law  and  justice ;  making 
the  law  honourable  by  magnifying  the  attributes  of  the  law- 
giver. And  as  the  lawyers  grew  more  i)owerfiil  as  a  class,  the 
theory  of  I'oyalty  apj)roacliod  more  closely  to  absolutism  :  their 

'  See  his  work  in  Haluzo's  Miscellanea,  ii.  184  sq. 
^  In  the  Pulyoraticus.tliroughout. 
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lansuas:e  has  a  tone,  a  force,  and  a  consistent  logic  that  is  Inttuence  of 

•  ,         ,  •  o  ,       1       1  ^  1  imperial 

wanting  to  the  exhortations  of  the  churchmen.    Yet  even  to  the  idea. 

lawj'cr  this  ideal  king  was  not  the  man  who  sat  on  the  throne, 

but  the  power  that  would  enforce  the  law.    Glanvill  cites  and 

applies  to  Henry  II  the  maxim  of  the  Institutes,  '  quod  principi 

placuit,  legis  habet  vigorem,' — a  principle  which,  as  Fortescue 

points  out,  is  absolutely  foreign  to  the  ideas  of  English  law^; 

and  the  author  of  the  Dialogus  de  Scaccario,  who,  although 

himself  a  priest,  represented  both,  in  life  and  in  doctrine  the 

ministerial  lawyer,  lays  down  that  the  deeds  of  kings  are  not  to 

be  discussed  or  condemned  by  inferior  men,  their  hearts  are  in 

the  hands  of  God,  and  it  is  by  divine  not  by  human  judgment  that 

their  cause  nmst  stand  or  fall '".    Happily  a  theory  of  absolutism  Practical 

.,  ,       .  ,  .  limitations. 

IS  compatible  with  very  strong  and  strict  limitations  in  practice  : 

yet  it  was  probaldy  under  the  idea  that  the  king  is  the  sovereign 
lord  of  his  people  that  Richard  I  and  John  forsook  the  time- 
honoured  practice  of  issuing  a  charter  of  liberties  at  the  coro- 
nation. John's  idea  of  his  own  position  was  definitely  that  of  John's  idea 
an  absolute  prince  ;  when  he  heard  the  demands  of  the  barons  position, 
he  inquired  why  they  had  not  asked  for  the  kingdom  also,  and 
swore  that  he  would  never  grant  them  such  liberties  as  would 
make  him  himself  a  slave  ^:  yet  the  liberties  they  asked  were 
those  whicli  his  forefathers  had  been  glad  to  offer  to  their  people. 
Curiously  enough  it  is  in  John  that  the  territorial  idea  of  royalty 
reaches  its  typical  enunciation  :  all  the  kings  before  him  had 
called  themselves  on  their  gi-eat  seals  kings  of  the  English  :  John 
is  the  first  whose  title  appears  on  that  solemn  and  sovereign  em- 
bieni  as  Hex  A  wjliae,. 

The  growth  of  real  power  in  the  kind's  hands  had  advanced  nrowthof 

real  power. 

in  proportion  to  the  tiieory.  Every  measure  of  internal  policy 
by  which  the  great  vassals  had  been  repressed,  or  the  people 
strengthened  to  keep  them  in  check,  had  increased  the  direct 
influence  of  the  crown  ;  and  the  whole  tendency  of  the  minis- 
terial system  liad  been  in  the  same  direction.  Hence  it  was 
that  John  was  ul)le  so  long  to  play  the  j)art  of  a  tyrant,  and  that 


'  Di;  laiulihuH  Lesjuin  An>;liac,  ch.  9. 
'  DialogUH,  pracf. ;  Select  Charters,  p.  161.  '  M.  PariH,  p.  254. 
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the  barons  had  to  enforce  the  Charter  by  measures  which  for  the 
time  were  an  exercise  on  their  jiart  of  sovereign  power. 

Somewhat  of  the  greatness  of  the  royal  position  was  owing 
to  the  claim,  which  at  this  period  was  successfully  urged,  to  the 
supreme  rule  of  the  British  islands  ;  a  claim  which  had  been 
made  under  the  descendants  of  Alfred,  and  was  regarded  by 
tradition  as  really  established  by  Edgar.  The  princes  of  Wales 
had  acknowledged  the  suzerainty  of  the  Conqueror,  and  had 
been  from  time  to  time  forced  into  formal  submission  by 
William  Rufus  and  Henry  I  :  but  Stephen  had  been  able  to 
do  little  on  that  side  of  the  island.  The  three  Welsh  wars  of 
Henry  II  were  not  amongst  his  most  successful  expeditions,  yet 
by  arms  or  by  negotiations  he  managed  to  secure  the  homage 
of  the  princes  ^,  on  one  of  whom  he  bestowed  his  own  sister  in 
marriage^.  On  Richard's  accession  the  homage  was  again  de- 
manded, and  a  scutage  was  raised  on  the  pretext  of  an  expedition 
to  enforce  it.  Yet  when  Rhys  ap  Griffith,  the  king  of  South 
Wales,  came  to  Oxford  for  the  purpose  of  negotiation,  Richard 
refused  to  meet  him^,  and  it  does  not  appear  that  he  ever 
renewed  his  homage.  On  the  death  of  Rhys,  the  disputed 
succession  to  his  principality  was  settled  by  archbishop  Hubert 
as  justiciar'',  and  Griffith  his  successor  appeared  as  a  vassal  of 
the  English  king  at  the  court  of  John  There  seems  to  liave 
been  no  reluctance  to  accept  the  nominal  superiority  of  England, 
so  long  as  it  was  compatible  with  practical  independence.  But 
the  fact  that  their  bishops  received  their  consecration  at  Canter- 
bury, and  were,  from  the  reign  of  Henry  I,  elected  and  admitted 
under  the  authority  of  the  kings  of  England,  is  sufficient  to  prove 
that  anything  like  real  sovereignty  was  lost  to  the  so-called  kings 


'  Henry's  three  Welsh  wars  were  in  1157,  1163,  and  1 165.  Homage 
was  perlormed  by  the  princes  at  Woodstock  July  I,  116,;:  and  they 
attended  his  court  at  (Jloucester  in  1 175.  In  1177  tliey  swore  fealty  at 
Oxford  in  May.  In  1184  they  ))rovokcd  the  kins;  to  prt'iiare  for  another 
expedition  ;  hut  when  lie  had  reached  Worcester,  Rhys  ap  Griffith  met  him 
and  did  homaf;e.  The  South  Welsh  were  airain  in  anus  in  11S6.  The 
princes  of  North  Wales,  after  the  marriage  of  David  with  tlie  king's  sister, 
were  faithful,  and  adhered  to  Henry  in  the  rebellion  of  II7.^- 

Boned,  i.  162.  ^  Bened.  ii.  97.  *  lloveden,  iv.  Jl. 

'  Hoveden,  iv.  142. 
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of  Wales.     They  were  divided  amongst  themselves,  and  the  I'olicyof 
.  ...  .  .  VV^elsU 

highest  object  of  their  political  aims  was  from  time  to  time  to  princes. 

throw  their  weight  on  the  side  of  the  disaffected  barons  who 

were  their  neighbours  :  creating  difficulties  in  the  way  of  the 

king  of  England,  which  prevented  him  from  meddling  with  them. 

But  his  formal  suzerainty  was  admitted.    '  What  Christian,'  says 

Matthew  Paris,  '  knows  not  that  the  piince  of  Wales  is  a  petty 

%  iissal  (vassalulus)  of  the  king  of  England  *  % ' 

It  was  very  different  with  Scotland,  although  Malcolm  Can-  S"<^2t'"'}.°f 

'  °  the  Scottisli 

more  had  under  the  spell  of  the  Conqueror's  power  done  formal  homage. 

homage  to  him,  and  each  of  the  sons  of  Margaret  had  in  turn 

sought  support  against  his  competitors  at  the  coui't  of  Henry  I. 

Tlie  complicated  question  of  the  Scottish  homage,  an  obligation 

liased,  it  is  said,  on  the  commendation  of  the  Scots  to  Edward 

till,'  Elder,  on  the  grant  of  Cumberland  by  Edmund  to  Malcolm, 

and  on  the  grant  of  Lothian  by  Edgar  or  Canute  to  the  king  of 

Scots,  was  one  of  those  diplomatic  knots  which  are  kept  unsolved 

liy  mutual  reservations  until  the  time  conies  when  they  must  be 

cut  by  the  sword.    And  to  these  obscure  points  a  new  compli-  its  compli- 
_   •'  '  '  cations. 

cation  was  added  when  David  of  Scotland,  who  had  obtained  the 
English  earldom  of  Huntingdon,  succeeded  to  his  brother's  throne. 
Henry  the  son  of  David  received  the  earldom  of  Northumberland 
from  Stephen,  and  his  father  kept  during  the  wliole  of  Stephen's 
reign  a  hold  on  that  county  as  well  as  Cumberland  and  West- 
moreland, partly  in  the  alleged  interest  of  his  niece  the  empress, 
partly  j)erhaj)3  with  the  intention  of  claiming  tliose  territories  as 
rightfully  belonging  to  his  Cumbrian  principality.  Henry  II 
not  only  obtained  the  restoration  of  the  northern  counties  from 
Malcolm  IV,  but  compelled  him  to  do  homage":  William  the 
Lion,  who  succeeded  Malcolm,  acted  throughout  his  wholi;  reign 
as  a  vassal  of  England,  attending  the  royal  courts  and  acquiescing 
for  the  moFt  part  in  a  sui)criority  which  it  would  have  been  folly 

'  M.  PiiriK,  p.  626. 

'  Malcolm  IV  (li<l  honiajje  to  Henry  II  at  ('licHtor  in  1157  ;  lio  attended 
liim  at  tlii^  siege  of  'r<)ul<)iiH(r,  and  wa.s  kiii;,'liti'd  hy  him  at  I'onrs  in  I  1 59. 
He  did  honiayu  to  the  younger  Henry  at  Woodxtoiik  in  1163.  Thu»o 
liomagcH  were  apparently  due  for  the  county  of  Huntin{,'don. 
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hom^e  to  dispute'.  After  the  unsuccessful  attempt  in  1174  to  assist 
to  1189'^  the  rebellious  earls,  in  which  he  was  defeated  and  captured, 
Henry  II  imposed  on  him  the  most  abject  terms  of  submission : 
compelling  him  to  surrender  the  castles  of  Lothian,  and  to 
enforce  on  his  bishops  and  barons  a  direct  oath  of  fealty  to  the 
English  crown.  From  tliat  obligation  Eichard  released  him  for 
the  sum  of  ten  thousand  mai^ks  ;  but  neither  Hem-y's  exaction 
of  the  homage,  nor  Richard's  renunciation  of  it,  affected  the 
pre-existent  claims.  With  William  the  Lion  it  was  a  far  more 
important  object  to  recover  Northumberland,  Cumberland,  and 
Westmoreland,  than  to  vindicate  his  formal  independence.  The 
states  he  ruled  or  claimed  to  rule  were  as  yet  unconsolidated  : 
he  had  little  authority  in  the  real  Scotland  that  lay  beyond  the 
Forth,  and  from  which  his  royal  title  was  derived.  The  English- 
speaking  provinces,  which  he  held  as  lord  of  Lothian  and  of 
Strath  Clyde,  were  as  yet  no  more  Scottish  than  the  counties 
which  he  wished  to  add  to  them.  Yet  both  he  and  his  people 
The  Scottish  aimed  at  an  independence  very  different  from  that  of  Wales, 
immediately  The  Scottish  bishops,  who  from  the  beginning  of  the  twelfth 
on  Romel*  century  had  struggled  against  the  attempt  to  reduce  them  to 
dependence  on  York  or  Canterbury,  refused  to  submit  them- 
selves to  the  English  Church,  even  when  they  swore  fealty  to 
the  English  king  ;  and  actually  obtained  from  Pope  Clement  111 
a  declaration  that  they  were  subject  immediately  and  solely  to 
the  ajiostolic  see  itself.    The  Scottish  barons,  even  before  they 

'  Willi.am  succeeded  liis  brother  in  1165  ;  in  T166  he  followed  Henry  11 
to  Nonuandy,  according  to  the  Chroni<  le  of  Melrose,  as  a  vassal,  but  re- 
turned shortly  after.  In  1 170  he  and  his  brotlier  David  did  homage  to  the 
younger  Henry,  according  to  Lord  Hailes  for  Huntingdon,  according  to 
Lord  Lyttelton  for  Lolliian  :  tliere  is  no  decisive  evidence  on  the  point. 
After  liis  release  from  imprisonment  he  freiiuentlv  attended  the  English 
court;  especially  at  Northampton  in  1176,  at  Winchester  in  1177,  at 
Nottingham  in  1179,  in  Normandy  in  1181,  at  Nottingham  in  the  same 
year,  at  London  in  1  i  S5,  at  Marlboi  oiigh  in  1 186.  He  atttuded  on  Richard 
at  Canterbury  in  1 189,  and  was  there  relieved  from  the  bondage  imposed 
by  Henry  II  ;  and  was  again  at  court  in  1194  at  Nottingham.  In  1200 
he  did  homage  to  John  at  Lincoln,  'salvo  jure  suo.'  At  thi.s  time  the 
county  of  Huntingdon  was  in  the  hands  of  his  brother  David;  it  is  there- 
fore dilticult  to  see  for  what  the  homage  could  iiave  been  due,  unless  it 
were  for  tlie  traditional  claim.  I'ossildy  William  yielded  it  iii  the  hope  of 
recoveriug  tiie  northciii  counties,  iu  which  he  did  not  succeed. 
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liad  Leen  i-eleaseel  by  Richard,  refused  to  be  bound  by  the  Refusal  to^ 
Kuglish  undertaking  to  pay  the  Saladin  tithe When  it  is  din  tithe, 
remembered  that  a  large  portion  of  these  barons  were  adven- 
turers of  Norman  descent,  who  had  obtained  estates  in  the 
Lowlands,  too  far  from  the  English  court  to  fear  royal  inter- 
li  rence,  it  is  not  difficult  to  see  how  the  feudal  principle  gained 
its  footing  in  Scotland  in  such  strength  as  to  colour  all  its  later 
liistory.    The  Scottish  constitution,  as  it  appears  under  king  Enf^lish  in- 
David,  was  a  copy  of  the  English  system  as  it  existed  under  Scotland. 
[Icnryl,  but  without  the  safeguards  which  the  royal  strength 
-iiould  Iiave  imposed  on  the  great  vassals.    Hence  the  internal 
\\  eakness  which  so  long  counteracted  the  determined  efforts  of 
the  people  for  national  independence. 

The  anomalous  condition  of  the  principality  of  Galloway,  which,  Q^jf^^jJ^"^ 
as  an  outlying  portion  of  the  Strath  Clyde  kingdom,  clung  to  g"^landand 
English  protection  to  evade  incorporation  with  Scotland,  and  was 
from  the  beginning  of  tiie  twelfth  century  subject  ecclesiastically 
to  York,  gave  the  English  kings  another  standing-point  beyond 
the  border^.  But  although  Henry  II  raised  an  army  for  the 
reduction  of  Galloway  in  1186,  and  even  marched  as  far  north- 
wards as  Carlisle,  his  successors  did  not  regard  the  question  as 
worthy  of  a  struggle.  Alan  of  Galloway  appears  amongst  the 
})arons  by  whose  counsel  John  issued  the  charter,  and  the  bishops 

'  Bened.  ii.  44. 

(Jalloway  \\'iiH  under  the  rule  of  Fergus,  an  almost  independent 
prince  (princeps),  who  was  connected  by  nian-ia'je  with  Henry  I,  until  the 
year  lifio,  when  the. country  was  subdued  by  Malcolm.  Feryus  then  be- 
came a  canon  and  died  tlio  next  year.  On  the  outbreak  of  war  in  1 173, 
the  sons  of  Fergus  expelled  the  Scottish  officers  from  their  country, 
and  in  1174  Henry  .«(;nt  envoys  to  invite  them  to  l)econie  liis  vassals. 
They  however  <(uarrelled  among  themselves,  and  Henry,  finding  that  they 
intended  to  make  a  tool  of  him,  abstained  from  further  negotiations  ;  and 
William  did  homage  for  Galloway  as  well  as  Scotland.  Jn  11 76  the 
king  of  Scots  compelled  Gilliert  of  Galloway,  wlio  had  murdered  his 
own  brother  Uhtred,  to  do  homage  to  Henry,  as  a  Scottish  baron,  und;T  the 
terms  of  the  treaty  of  Kalaiae.  In  I184  (Jilhi  rt  rebellird  against  William 
the  I.,ion,  and  died  before  the  war  Was  over,  in  1 1S5,  leaving  his  heir  in 
Henry's  liatids.  The  territory  was  seized  by  his  nephew,  Uoii.ild,  against 
whom  Henry  marclicd  in  i  186.  Ronald  however  met  him  at  ('arlisle  and 
did  homage:  he  retaine<i  the  principality  until  he  died  in  1200  at  the 
Enjilish  court.  Alan,  his  son  and  successor,  married  .a  daughter  of  David 
of  Huntini;(lon,  and  was  the  father  of  Dervurguilla  Bulhol.  Galloway 
furnished  a  portion  of  Henry  ll's  mercenary  troops. 
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Galloway  of  Wliithem  received  consecration  and  mission  at  \ork,  down 
deiiendent  i         •  i  n       c    i  p 

ecclesiasti-    to  the  middle  01  the  lourteentli  century ;  but  the  territoiy  was 
York.         giadually  and  completely  incorporated  with  Scotland,  as  Scot- 
land gradually  and  completely  realised  her  own  national  identity  : 
Dervorguilla,  the  heiress  of  the  princes  of  Galloway,  was  the 
mother  of  John  Balliol,  king  of  Scots. 
Claims  of  the     Over  Ireland  as  a  whole  the  claims  of  the  Anglo-Saxon  kings 

kinirs  on  .  -^^  ,  . 

Ireland.  were  only  titular.  Edgar  however,  who  had  obtained  the  sub- 
mission of  the  Northumbrian  Danes,  had  apparently  acted  as 
patron  also  of  the  Ostmen  in  Ireland Canute  may  not  im- 
probably have  done  the  same ;  and  when  those  settlers  sought 
and  obtained  an  ecclesiastical  organisation  in  the  reign  of  the 
Conqueror  they  received  their  bishops  from  Canterbury.  But 
nothing  more  had  been  done;  and  it  is  uncertain  whether  in 
the  most  extensive  claims  of  the  Anglo-Saxon  kings  to  the  '  im- 
perium'  of  all  the  British  isles  ^,  Ireland  was  even  in  thought 
included.    Henry  II  however,  very  early  in  his  reign,  conceived 

The  bull      the  notion  of  conquering  the  sister  island.    In  his  first  year  he 

Lauddbiliter.  .  .  a      •       t  i 

obtained  from  the  English  Pope,  Adrian  IV,  the  bull  Laucla- 
hiliter,  in  which,  by  virtue  of  a  forced  construction  of  the 
forged  donation  of  Constantine,  the  pontiff,  as  lord  of  all  islands, 
Henry  pro-  bestowed  Ireland  on  the  English  king  ^  In  the  council  of 
quest  of  °"  Winchester,  held  the  same  year,  Henry  proposed  an  expedition 
to  conquer  the  country  as  a  kingdom  for  his  brother  William, 
but  was  dissuaded  by  the  empress  "* ;  and  the  gift  remained  a  dead 
letter  until  1167,  when  the  quarrels  of  the  native  princes  opened 
the  way  for  the  piratical  attempts  of  Richard  orf  Clare.  In  1 1 7 1 
Henry  himself,  determined  to  avoid  the  Roman  legation,  went, 

'  Coins  of  Etl)elred  and  Canute,  if  not  also  of  Edgar,  -were  struck  at 
Dublin  ;  Robertson,  Essays,  p.  198  ;  Ruding,  Annals  of  the  Coinage,  i.  262- 
276;  and  Nicholas  of  Worcester  in  a  letter  to  Eadnier  counts  the  Uing  of 
Dublin  among  Edgar's  vassals  ;  Memorials  of  Dunstan,  p.  423.  Cf  Kemble, 
Cod.  Dipl.  ii.  404. 

^  'Ego  Aethelied  gentis  gubernator  Angligenae  totiusqiie  inanlae  co- 
regulus  Britanuicac  et  caeterarum  insularum  in  circuitu  adjacentiuni.' 
Kemble,  C'od.  Di])l.  iii.  323;  cf.  348,  iv.  13. 

"  Giralilus  Candircnsis,  0pp.  v.  ,^i6.  Cf.  Job.  Salisb.  Metalogicus,  iv. 
c.  42.  John  of  Salisbury  brought  an  emerald  ring  from  the  pope  to 
Henry  II  by  way  of  investiture. 

*  Robert  de  Monte,  A.u.  1155. 
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as  we  have  already  seen,  to  Ireland  and  received  the  formal  The  sub- 
obedience  of  both  kings  and  prelates,  the  king  of  Connaught,  the  I'Su"^ 
who  alone  resisted,  making  his  submission  by  treaty  in  1 1 7  5  ^  tiie"feutial"^ 
In  1 177  John  was  made  lord  of  Ireland,  and  received  the  homage  ireiaiKl"''^ 
of  some  of  the  barons,  amongst  whona  his  father  portioned  out 
the  country,  which  was  as  yet  unconquered  ^.    In  11 85  he  was 
sent  over  to  exercise  authority  in  person,  but  he  signally  failed 
to  show  any  capacity  for  government,  and  was  recalled  in  dis- 

\  grace.  Henry  seems  to  have  thought  that  a  formal  coronation 
might  secure  for  his  son  the  obedience  of  the  Irish,  and  obtained 
from  Urban  III  licence  to  make  him  king,  the  licence  being 

.  accompanied  by  a  crown  of  gold  and  peacock's  feathers^.    But  John  and  his 

successors 

although  a  special  legate  was  sent  for  the  purpose  in  1187,  John  lords  of  ire- 
was  never  crowned,  and  the  kings  of  England  remained  lords 
only  of  Ireland  until  Henry  VIII  took  the  title  of  king  without 
coronation.  John,  during  the  years  of  the  Interdict,  made  an 
expedition  to  Ireland,  in  which  he  had  some  success,  bringing 
the  English  settlers,  who  already  aimed  at  independence,  into 
something  like  order.  But  the  lordship  of  Ireland  was  little 
more  than  honorary ;  the  native  population  were  driven  into 
semibarbarism,  and  the  intruding  race  Avere  scarcely  subject  even 
in  name  to  the  English  crown.  The  resignation  of  the  kingdom 
of  England  to  the  pope  in  1 2 1 3  was,  however,  accompanied  by 
the  surrender  and  restoration  of  Ireland  also  ;  and  of  the  annual 
tribute  of  a  thousand  marks,  three-tenths  were  assigned  to  Ire- 
land, whilst  seven-tenths  were  to  be  paid  for  England.  The  fact  New  eccle- 
that  Ireland  had  in  1151  received  a  new  ecclesiastical  consti- constitution 
tution  from  Pope  Eugenius  probably  saved  it  from  annexation 
to  the  province  of  (Canterbury,  or  to  the  jurisdiction  of  the 
|)rimate  of  England. 

Whilst  the  king  of  England  was  thus  asserting  and  partially  iloii]ii^..s 
realising  imperial  claims  over  his  neighbours  in  the  British  kmi(»'i\ir 
islands,  he  was  in  his  continental  relations  involved  in  a  net  of 
homages  and  other  kindred  obligations,  which  might  seem  to 
derogate  from  the  idea  of  royalty  as  much  as  the  former  mag- 
nified it.    As  duko  of  Normandy  he  was  a  vassal  of  the  king 

'  Benedict,  i.  101-103.  '  II"-  >•  'Ci,  165.  »  Hovcilon,  ii.  307. 
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Homacefor  of  France:  and  as  dukes  of  Aqiiitaine,  counts  of  Poictou,  and 

Normaiiuy.  t  '  ; 

counts  of  Anjou,  Henry  II  and  his  sons  stood  in  still  more  com- 
plicated feudal  connexion.  The  Norman  kings  had  avoided  as 
much  as  possible  even  the  semblance  of  dependence.  The  Con- 
queror Tvas  not  called  on  after  the  Conquest  to  do  homage  to 
his  suzerain,  and  William  E-ufus  never  was  duke  of  Xormandy. 
Henry  I  claimed  the  duchy  during  the  life  of  Robert,  but  he 
avoided  the  necessity  of  the  ceremony  by  making  his  son  receive 
the  formal  investiture  ^ ;  and  Stephen  followed  the  same  plan,  to 
secure  Normandy  for  Eustace'^.  In  these  cases  the  roj^al  dig- 
nity was  saved  by  throwing  the  duty  of  homage  upon  the  heir ; 
David  king  of  Scots  had  allowed  his  son  Henry  to  take  the  oath 
to  Stephen,  and  thus  avoided  a  ceremony  which,  although  it 
might  not  have  humiliated,  would  certainly  have  compromised 

Homage  of   him  ^.    Henry  II  had  performed  all  the  feudal  ceremonies  due 

Henry  II  for  .  ,„        -       i-ii-ni-i  i 

Normandy,   to  Lewis  V 11  betore  he  obtamed  the  Jlinglish  crown ;  and  on 

Aquitaiiie.  the  succession  of  Philip  would  willingly  have  devolved  the  re- 
newal of  homage  on  the  sons  amongst  whom  his  great  foreign 
dominion  was  to  be  divided^.  When  however,  after  the  death 
of  his  eldeit  son,  he  found  himself  in  1183  obliged  to  make  a 
fresh  settlement  of  his  estates,  with  that  politic  craft  which  he 
embodied  in  his  saying  that  it  was  easier  to  repent  of  words 
than  of  deeds,  he  sacrificed  his  pride  to  his  secui'ity,  and  did 
formal  homage  to  his  young  rival".  Richard  had  done  the 
same  before  his  accession,  and  was  not  called  on  to  repeat  it 

Homage  of  John,  after  in  vain  attempting  to  avoid  it,  and  after  seeing 
John. 

Arthur  invested  with  Normandy  and  the  other  paternal  fiefs, 
yielded,  as  his  father  liad  done,  to  expediency,  and  performed  in 

'  William  the  Ethcling  did  homage  for  Normandy  in  11 19.  Cent.  F. 
Wi?.  ;  W.  Malme.sb.  G.  K.  v.  §  419. 

"  In  1137;  Hen.  Hunt.  fol.  222  ;  Hoveden,  i.  192. 

•''  Hen.  Hunt.  fol.  221,  222;  Hoveden,  i.  190,  191. 

*  He  did  lioiuage  for  Normandy  in  1151  to  Lewis  VII.  K.  de  Monte 
(Bouquet,  xiii.  29^). 

■'■  The  younger  Henry  acted  as  seneschal  of  France  at  the  coronation  of 
Philij)  II.    Bened.  i.  242. 

"  Hoveden,  ii.  284;  Bened.  i.  306. 

'  At  least  no  mention  is  made  of  tlie  repetition  of  the  ceremony  in  the 
account  of  his  interview  with  Philip  immediately  after  his  father's  death, 
Bened.  ii.  74. 


via.]  Besignation  of  the  Crown.  561 

A.u.  I2CO  the  homage  which  was  a  few  years  latei"  made  one  of 

the  pleas  for  his  forfeiture       His  mother  was  still  alive,  and 

fiom  her  he  chose  to  hold  Aquitaine,  she  in  her  tui-u  doing  the 

homage  to  the  suzerain^. 

If  the  royal  consecration  was  supposed  to  confer  such  dignity  Disparape- 

Ml  -1  mciitofthe 

that  it  was  a  point  of  honour  to  avoid,  if  possible,  the  simple  Crown  by 

siUTcndcr. 

ceremonies  of  homage  and  fealty  for  fiefs  for  which  it  was  justly 
due,  it  was  only  in  the  greuitest  emergency  and  under  the  most 
humiliating  circumstances  that  the  wearer  of  the  crown  could 
divest  himself  of  his  right  and  receive  it  again  as  the  gift  of  his 
temporary  master.    Yet  this,  if  we  are  to  believe  the  historians, 
happened  twice  in  the  short  period  before  us.    Richard  was  Cases  of 
c  ompelled  to  resign  the  crown  of  England  to  Henry  VI  during  John, 
liis  captivity;  and  John  surrendered  his  kingdom  to  Inno- 
cent III  :  in  both  cases  it  was  restored  as  a  fief,  subject  to 
tribute  :  and  in  the  former  case  the  bargain  was  annulled  by 
the  emperor  before  his  death,  although  Richard  was  regarded 
by  the  electors  who  chose  Otto  IV  as  one  of  the  principal 
members  of  the  emj)ire It  has  been  stated  that  Henry  II 
made  a  similar  surrender,  or  took  a  similar  oath  to  the  pope 
on  the  occasion  of  his  absolution  at  Avrauches :  this  however  No  such  act 
was  not  the  case;  the  fealty  which  he  swore  was  merely  promised  Henry^ii. 
to  Alexander  III  as  the  Cathqlic  pope,  not  as  his  feudal  lord, 
and  the  oath  simply  bound  him  not  to  recognise  the  antipope*. 
John  during  his  brother's  life  was  said  to  have  undertaken  to 
hold  the  kingdom  as  a  fief  under  Philip  II  if  he  would  help  him 
to  win  it ;  but  this  may  have  been  a  mere  rumour It  can  view  of  the 
scarcely  be  thought  probable  that  either  Henry  VI  or  Inno-  ^'JS.-ror! 
cent  III,  although  both  entertained  an  idea  of  universal  empire, 
deliberately  contrived   the   reduction   of  England  to  feudal 
dependence ;   both  took  advantage  of  the  opj)ortunity  which 

'  'Recepit  hoinagiutn  regis  Angliae  de  omnibuH  ton-is  et  feoilis  et 
teneinentiH  (niae  uiuniain  rex  RicardufT  aut  Heiiricus  pater  ejus  tcnuit  de  eo 
vel  do  praedeeesHoribuH  suis ;'  11.  C'oj^i^esiiale,  ]>.  172.    C'f.  Hovedeti,  iv.  115. 

'  Rot.  Cliart.  p.  130;  Riij'ord  (Boucpiet,  xvii.  50);  W.  Covciit.  ii. 
pref.  xxxiv.  Ilovedon,  iii.  202,  203  ;  iv.  37,  3S. 

*  It  is  not  clear  however  tiiat  the  pope  did  not  intend  II'  iiry  to  bind 
himself  to  homaj^e  and  fealty,  and  ho  to  hold  tho  kinj^doni  of  thi^  papacy. 
•See  Robertson's  Becket,  p.  303.  °  Hovedeu,  iii.  204. 
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Humiliating  deprived  theii'  victims  for  the  moment  of  the  power  of  resistance. 

character  of      .  . 

the  act.  Eichard  made  his  surrender  with  the  advice  of  his  mother,  his 
most  experienced  counsellor ;  and  John  accepted  his  humiliation 
with  the  counsel  and  consent  of  all  parties,  bitterly  as  they  felt 
it,  and  strongly  as  they  resented  the  conduct  by  which  he  had 
made  it  necessary  ^.  In  neither  case  would  much  heroism  have 
been  shown  by  resistance  to  the  demand  :  Richard's  misfortune 
and  John's  misgovernment  had  left  them  practically  without 
alternative. 

Disuse  of  The  ceremonial  attributes  and  pomp  of  royalty  changed  but 
the  corona-  .  mi      ^  -,  ,•  ^ 

tion-days.    little  under  these  sovereigns.    I  he  form  and  matter  of  the 

coronation  service  remained,  so  far  as  we  have  documentary 
evidence,  unaltered :  Henry  II  during  his  first  three  years  wore 
his  crown  in  solemn  state  on  the  great  festivals,  though  he  so  far 
varied  the  ancient  rule  as  to  hold  his  court  on  those  days  at 
S.  Edmund's,  Lincoln,  and  Worcester :  but  after  a.d.  i  i  58  he 
gave  up  the  custom  altogether.  Richard  only  once,  after  his  con- 
secration, wore  his  crown  in  state  ;  and  John  went  through  the 
ceremony  twice,  once  on  the  occasion  of  his  wife's  coronation^. 
The  venerable  practice  was  distasteful  to  Henry  II,  who  dis- 
liked public  ceremonial  and  grudged  needless  expense.  Richard's 
constant  absence  from  England,  and  John's  unfriendly  relations 
with  Archbishop  Langton  and  the  barons,  jirevented  its  revival. 
The  custom  The  improvement  in  the  legal  machinery  of  the  kingdom  had 
deprived  it  of  its  former  usefulness,  and  the  performance  of  the 
gi'and  serjeanties  which  were  due  at  the  coronations  might  by 
agreement  take  place  on  other  occasions,  as  at  the  great  court 
Pomp  of  held  at  Guildford  in  1186  ^.  In  other  points  both  Richard  and 
?ohru'^'^  ^""^  John  showed  themselves  inclined  to  advance  rather  than  abate 
the  pomp  of  their  position.  Richard  is  the  first  king  who 
regularly  uses  the  plural  '  we'  in  the  granting  of  charters;  John, 


'  Matthew  Paris  says  tliat  the  surrender  was  itiatlo  by  the  unanimous 
consent  of  all  parties  (p.  235).  The  Barnwell  canon,  copied  by  Walter  of 
Coventry,  allows  that  the  act  was  politic,  although  it  a|)pcan'd  to  many  an 
'  ignominious  and  enormous  yoke  of  slavery'  (ii.  210).  In  the  document 
itself  .John  states  that  he  acts  '  communi  consilio  baronum  suoruin.' 

"  Jlovedin,  iv.  169,  182;  above,  p.  517. 

^  Benedict,  ii.  3  ;  above,  p.  489,  n.  4. 
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as  we  have  seen,  is  the  first  who  formally  calls  himself  the  king  John  is  /(<•«■ 
of  the  land  instead  of  the  king  of  the  people.  AmjUae. 

The  long  absences  of  the  kings  threw  additional  power,  or  a  Regency  in 
firmer  tenure  of  power,  into  the  hands  of  the  justiciars.    Yet  it  abscme!  ^ 
may  be  questioned  whether  Henry  II  did  not  contemplate  the 
institution  of  a  practice  according  to  wliich  either  himself  or  his 
eldest  son  should  be  constantly  present  in  England.  The  younger  The  .younger 
Henry  is  found,  both  before  and  after  his  coronation,  acting  in 
his  father's  place  :  not  only  as  the  centre  of  courtly  pomp,  but 
transacting  business,  issuing  writs,  presiding  in  the  Curia,  and 
discharging  other  functions  which  seem  to  belong  to  regency 

During  the  interregnum  which  followed  Henry's  death,  his  Queen 

.J  1  1    •      1  I  1  •    •       1  •  ^  Eleanor. 

Widow  acted  m  her  son  s  name,  proclainung  his  peace  and 

directing  the  oaths  of  fealty  to  be  taken  to  him  ;  and  during  his 
captivity  she  is  found  at  the  head  of  the  administration  both 
in  England  and  Normandy,  acting  with  rather  than  through 
the  justiciar.  John,  after  the  fall  of  Longchamp  in  1 191,  was  John, 
recognised  by  the  barons  as  ruler  of  the  kingdom  ^  in  his 
brother's  stead.  These  facts  seem  to  indicate  that  the  viceregal  Thejusti- 
character  which  the  justiciar  certainly  possessed,  was  not  with- 
out its  limits  :  whilst  from  the  fact  that  earl  Robert  of  Leicester 
is  found  acting  together  with  the  justiciar  Richard  de  Lucy ' 
during  the  absence  of  Henry  and  his  sous,  it  may  be  argued  that 
the  king  avoided  trusting  even  that  most  loyal  servant  with  a 
monopoly  of  ministerial  power.  But  we  have  not  sufficient 
evidence  to  define  the  exact  position  of  either  the  members  of 
the  royal  family  or  the  justiciar ;  and  it  is  very  probable  that  it 
was  not  settled  even  at  this  time  by  any  other  rule  than  that  of 
temporary  convenience. 

1 59.  The  national  council  under  Henry  II  and  his  sons  seems 

'  He  was  present  at  Becket'a  election  to  the  primacy  in  1 162;  I{.  do 
Diceto,  c.  532  :  also  wlien  liecket  received  the  quittance,  in  the  Exclicquor, 
of  his  accounts  as  chimcellor;  Vita  S.  T.  V,.,  (Jriin,  p.  15  ;  Ko.'cr  of  I'on- 
tiifny,  pp.  107,  108.  He  must  luive  been  quite  an  infant  at  the  time.  After 
his  coronation  lie  liad  a  (■haiic(dh)r  and  a  seal-lH  arer  or  vico-cliancellor,  and 
that  at  a  time  wlion  his  fatlicr  had  dispensed  willi  a  ciiancollor. 

'  '  Sunnnus  rector  tutius  re;;tii  ;'  U.  DevizoH,  |).      ;  al)oV(,',  ]>.  500. 

'  As  for  example  in  I  165,  wiien  he  refused  tlie  kiss  of  peace  t'>  the  .udi- 
biahop  of  Cologne  as  a  schiBmalic ;  K.  Diceto,  c.  539. 
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The  national  in  oue  aspect  to  be  a  realisation  of  the  principle  which  was  intro- 

two  aspects ;  ducecl  at  the  Conquest,  and  had  been  developed  and  grown  into 

court  and  as  consistency  under  the  Norman  kings,  that  of  a  complete  council 

towards  the  of  feudal  tenants-in-chief.    In  another  aspect  it  appears  to  be  in 

tfonoF'^*^    a  stage  of  transition  towards  that  combined  representation  of 

estates.  three  estates   and  of  the  several  provincial  communities 

which  especially  marks  our  constitution,  and  which  perhaps  was 

the  ideal  imperfectly  grasped  and  more  imperfectly  realised,  at 

which  the  statesmen  of  the  middle  ages  almost  unconsciously 

aimed.    The  constituent  members  of  this  assembly  are  the  same 

Gradual  as  under  the  Norman  kings,  but  greater  prominence  and  a  more 
definition  of   ,  „   .  .  .  .        -        ,         .  •      i  •  p  i 

the  position  dennite  position  are  assigned  to  the  minor  teuants-in-chiei ;  there 

tenants.      is  a  growing  recognition  of  their  real  constitutional  importance, 

a  gradual  definition  of  their  title  to  be  represented  and  of  the 

manner  of  representation,  and  a  growing  tendency  to  admit  not 

only  tliem,  but  the  whole  body  of  smaller  landowners,  of  whom 

the  minor  tenants-in-chief  are  but  an  insignificant  portion,  to  tlie 

same  I'ights.    This  latter  tendency  may  be  described  as  directed 

towards  the  concentration  of  the  representation  of  the  counties 

in  the  national  parliament, — the  combination  of  the  shiremoots 

Avith  the  witenagemot  of  the  kingdom. 

Possible  ar-      The  royal  council,  as  distinct  from  the  mere  assembly  and 

of'the'"""'''  court  of  the  household,  might  consist  of  either  the  magnates,  the 

greater  barons,  the  '  jDroceres  '  of  the  Conqueror's  reign  ;  or  of 

the  whole  body  of  tenants-in-chief,  as  was  the  accepted  usage 

under  Henry  II ;  or  of  the  whole  body  of  landowners,  whoever 

their  feudal  lords  might  be,  whicli  was  the  case  in  the  great 

councils  of  1086  and  11 16,  and  which,  when  the  representative 

principle  was  fully  recognised,  became  the  theory  of  the  medieval 

constitution.    Tliese  three  bodies  were  divided  by  certain  lines, 

The  greater  although  those  lines  were  not  very  definite.  The  greater  barons 
and  lesser  "  ■'  .  *  . 

barons.       held  a  much  greater  extent  of  land  than  the  minor  tcnants-m- 

chief :  they  made  a  separate  agreement  with  the  Crown  for  their 

reliefs,  and  probably  for  their  other  payments  in  aid '  :  they  had 

as  we  learn  from  Magna  Carta,  their  several  summonses  to  the 

great  councils,  and  they  led  their  vassals  to  the  host  under  their 

*  Dialogus  de  Scaccario,  ii.  cc.  10,  24. 
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own  banner.  The  entire  body  of  tenants-in-chief  included  besides  The  entire 
these  the  minor  barons,  the  knightly  body,  and  the  socage  tenants  t«nants-in- 
of  the  crown,  who  paid  their  reliefs  to  the  sheriff,  were  sum- 
moned to  court  or  council  through  his  writ,  and  appeared  under 

his  banner  in  the  military  levy  of  the  county.    The  general  body  The  gcnerai 

f  .  bodyof  IVee- 

of  freeholders  comprised,  besides  these  two  bodies,  all  the  feudal  liol<Jeis. 

tenants  of  the  barons  and  the  freemen  of  the  towns  and  villages, 

who  had  a  right  or  duty  of  appearing  in  the  county  court,  who 

were  armed  in  the  fyrd  or  under  the  assize  of  arms,  who  were 

bound  to  the  Crown  simply  by  the  oath  of  allegiance  taken  in 

the  shiremoot,  and  were  qualified  to  determine  by  their  sworn 

evidence  the  rights  of  their  neiglibours,  the  assessment  of  tbeir 

goods,  and  the  report  of  their  neighbourhood  as  to  criminals. 

These  three  ijossible  assemblies  may  be  regarded  amiin  as  the  Ordinar.v, 
1  1     •      •  1-  1-  11  ?    1   /.  extnior- 

asserably  in  its  ordmary,  extraordinary,  and  theoretical  form  :  diiiary.  and 
.  .,  -I        ll  theoretical 

the  national  council  usually  contained  only  the  magnates  ;  on  fonns. 
gi'eat  occasions  it  contained  the  whole  body  of  the  tenants-in- 
chief;  in  idea  it  was  the  representation  of  the  nation;  and  on  one 
or  two  very  rare  occasions  that  idea  was  partially  realised.  But 
there  were  departments  of  national  action  in  which  the  uncer- 
tainty and  iiidefinitcness  of  such  a  tlieoiy  were  inadmissible. 
For  the  payment  of  taxes  all  men  must  be  brought  under  con- 
tribution ;  for  the  efficiency  of  the  national  host  all  men  must  be 
lirought  together  in  arms.  For  tlie  first  of  these  purposes  they 
might  be  visited  in  detail,  for  the  second  they  must  be  assembled 
in  person.    Accordingly  we  find  that  the  military  levies  in  which  M'i'i^r.v 

Henry  II  brought  together  the  whole  kingdom  in  arm.s,  as  for  general  us- 
.  .  ,  ,     .  .  sembly  or 

the  siege  of  Bridgnorth  in  11 55  or  for  the  expedition  to  the  nation. 
Normandy  in  1177,  may  have  really  been  steps  towards  the 
assembling  of  the  nation  for  other  purposes  ;  and  when,  as  in 
the  latter  case,  we  find  the  king  acting  by  the  counsel  of  the 
assembled  host ',  we  recur  in  thought  to  that  ancient  time  when 

'  Hcnud.  i.  178:  '  Venerunt  eliam  illuc  ad  evun  coniites  ot  haronea  et 
niilite<  regiii  per  summonitionein  Huain,  paniti  etiui.s  et  arniis  wecum  trans- 
fretare  in  Xornianniain.  .  .  .  Con'^regati-s  itaquo  oniniliu.s  in  urbe  Wintoniae 
rex  per  coiiHilium  toriiia  transfrttalioneni  Kuain  diHtulit.'  Immediately 
after,  the  '  coiiHiliarii  'of  the  king  ore  nientioind  a.s  aiiv'nini,'  liiui  about  the 
garriuons  of  the  castles. 
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M'l  its  of 
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the  only  general  assembly  was  tliat  of  the  nation  in  arms.  But 
the  nation  in  arms  was  merely  the  meeting  of  the  shires  in 
arms :  the  men  who  in  council  or  in  judgment  made  up  the 
county  court,  in  arms  composed  the  *  exercitus  scirae :'  on 
occasion  of  taxation  or  local  consultation  they  were  the  wise 
men,  the  legales  homines  of  the  shiremoot.  The  king's  general 
council  is  then  one  day  to  comprise  the  collective  wisdom  of  the 
shires,  as  his  army  comprises  their  collective  strength.  But  it 
is  very  rarely  as  yet  that  the  principle  of  national  concentration, 
which  has  been  applied  to  the  host,  is  applied  to  the  council. 

The  point  at  which  the  growth  of  this  principle  had  arrived 
during  the  period  before  us  is  marked  by  the  fourteenth  article 
of  the  Great  Charter :  '  To  have  the  common  council  of  the 
kingdom'  for  the  assessment  of  extraordinary  aids  and  scutages, 
'  we  will  cause  to  be  summoned  the  archbishops,  bisliojis,  abbots, 
earls,  and  greater  barons  singly  by  our  letters ;  and  besides  we 
will  cause  to  be  summoned  in  general  by  our  shei'iffs  and  bailiffs 
all  those  who  hold  of  us  in  chief ;  to  a  certain  day,  that  is  to 
say,  at  a  term  of  forty  days  at  least ;  and  to  a  certain  place  ; 
and  in  all  the  letters  of  such  summons  we  will  express  the  cause 
of  the  summons  ;  and  the  summons  having  been  so  made,  the 
business  shall  on  the  day  assigned  proceed  according  to  the 
counsel  of  those  who  shall  be  present,  although  not  all  who  have 
been  summoned  shall  have  come.'  The  council  is  thus  no 
longer  limited  to  the  magnates :  but  it  is  not  extended  so  as  to 
include  the  whole  nation,  it  halts  at  the  tenants-in-chief  :  nor 
arc  its  functions  of  advising  on  all  matters  recognised,  it  is 
simply  to  be  assembled  for  the  imposing  of  taxation.  The  pro- 
vision, that  the  determination  of  the  members  present  shall  be 
regarded  as  the  proceeding  of  the  whole  body  summoned,  enun- 
ciates in  words  the  principle  which  had  long  been  acted  upon, 
that  absence,  like  silence,  on  such  occasion  implies  consent. 

The  use  of  a  written  summons  to  call  together  the  council 
must  have  been  very  ancient,  but  we  have  no  evidence  of  the 
date  at  which  it  became  the  rule.    The  great  courts  held  on  tlu' 
festivals  of  the  Church  might  not  indeed  require  such  a  sum 
uions,  but  every  special  assembly  of  tliti  sort — and  very  many 
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^uch  occur  from  the  earliest  days  of  the  Xornian  reigns — must  Two  sorts  of 

.    .  .         ,  .  writs  of 

have  been  convoked  by  a  distinct  writ.    Such  writs  were  of-'-ummons: 
-  ,  .  the  special, 

two  kinds  :  there  was  first  a  special  summons  declaring  the 

<  ;(use  of  meeting,  addressed  to  eveiy  man  whose  presence  was 

;il)solutely  requisite  ;  thus  for  the  sessions  of  the  Exchequer  each 

of  the  king's  debtors  was  summoned  by  a  writ  declaring  the 

sum  for  which  he  was  called  upon  to  account '  :  and  secondly  and  the 

general. 

there  was  a  general  summons  such  as  those  addressed  to  the 

several  counties  through  their  sheriffs  to  bring  together  the 

shiremoot  to  meet  the  justices  or  the  officers  of  the  forest  ^. 

The  former  was  delivered  directly  to  the  person  to  whom  it 

was  addressed ;  the  latter  was  proclaimed  by  the  servants  of 

the  sheriff  in  the  villages  and  market  towns,  and  obeyed  by 

those  who  were  generally  described  in  the  writ  itself,  as  their 

business,  inclination,  or  fear  of  the  penalty  for  non-attendance, 

might  dispose  them.    On  this  analogy  the  writs  of  summons  to  Summons  of 

•       1  -1  <•  1  thopreater 

the  national  council  were  probably  01  two  sorts  :  those  barons  who  barons. 

in  their  military,  fiscal,  and  legal  transactions  dealt  directly  with 

the  king  were  summoned  by  special  writ :  those  tenants-in-chief  Summons  of 

"  ...  .  the  minor 

who  transacted  their  business  with  the  sheriff  were  convened,  tenants. 

not  by  a  writ  in  which  they  were  severally  named,  but  by  a 

general  summons.  Of  the  greater  ijarons  the  first  person  sum-  Importance 
"  °  _    *  of  summons. 

moned  was  the  archbishop  of  Canterbury,  and  it  is  from  the 
mention  by  the  historians  of  the  offence  offered  to  Becket  by 
neglecting  this  customary  respect  that  we  learn  the  existence  of 
the  double  system  of  summons  in  the  early  years  of  Henry  II 
The  Pipe  Ilolls  however  contain  very  frequent  mention  of  pay- 
ments made  to  the  summoners,  and  that  in  direct  connexion  with 
meetings  of  the  council^  In  1175  Henry  went  so  far  as  to 
forbid  those  who  had  been  lately  in  arms  against  him  to  api)car 
at  his  court  at  all  without  summons*.    It  is  a  strange  thing  that 

'  See  the  chapters  on  Summons  in  the  Dialoffus  tie  Scaccario,  i.  cc.  1,  3. 
^  Such  an;  the  'conimunes  summuuitiones  '  mentioned  in  Art.  44  of  the 
Great  Charter. 

'  See  ahove,  p.  467.  There  is  still  earlier  evidence  of  the  special  suni- 
mons:  Giliiert  Folint,  in  reference  to  the  homage  and  oaths  taken  to 
the  empress,  tajs,  '(.oruni  n:unque  qui  statuto  consilio  priipriis,  ut  dieitur, 
consueverant  a|i|>i.'Il:iri  nouiinilius,  nemo  pl.tno  ri  lictus  est  qui  non  ei  con- 
silium do  obtiueiidi)  et  tuendo  jmst  regis  obituni  retJTio  .  .  .  promitteret." 
S.  T.  C.  V.  9^.  «  P.  467,  note  3.  »  See  above,  p.  483. 
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First  extant  SO  very  few  of  these  early  writs  are  now  in  existence  :  the  most 

writ,  of  1205.        .  .  1     1  •  1         c  n  !•  1 

ancient  that  we  have  is  one  addressed  to  the  bishop  of  bahsbury 

in  1205,  ten  years  before  the  granting  of  the  charter.  This 
document  fixes  the  date  of  the  assembly,  which  is  to  be  held  at 
London  on  the  Sunday  before  Ascension  Day,  and  the  cause  of 
the  meeting,  which  is  to  discuss  the  message  brought  by  the 
envoys  from  Philip  of  France  ;  and  it  also  contains  a  clause  of 
general  summons,  directing  the  bishop  to  warn  the  abbots  and 
priors  of  his  diocese  to  be  present  on  the  occasion  ^  Of  the  general 
forms  of  summons  addressed  to  the  sheriffs,  we  have  no  speci- 
mens earlier  than  the  date  at  which  representative  institutions 
had  been  to  a  great  extent  adopted  :  but  if  we  may  judge  of 
their  tenour  from  the  like  writs  issued  for  military  and  fiscal 
purposes,  they  must  have  enumerated  the  classes  of  persons 
summoned  in  much  the  same  way  as  they  were  enumerated  in 
the  writs  ordering  the  assembly  of  the  county  court       Of  this 

Summons  of  however  it  is  impossible  to  be  quite  certain.  That  the  county 
the  county  7  c-  t-       ^  i-  • 

court.         court  had  a  special  form  of  summons  for  the  purpose  of  taxation 

we  learn  from  a  writ  of  Henry  I,  which  has  been  already 
quoted It  is  probable  that  the  clause  of  !Magna  Carta  repre- 
sents no  more  than  the  recognised  theory  of  the  system  of  sum- 
mons;  a  system  which  was  already  passing  away;  for  besides 
that  council  at  S.  Alban's  in  12 13  in  which  the  several  town- 
ships of  royal  demesne  were  represented  as  in  the  county  court 
by  the  reeve  and  four  best  men,  a  council  was  called  at  Oxford 
Summons  of  in  the  same  year  in  which  each  county  was  represented  by  four 
knights  in  discreet  men,  who  were  to  attend  on  the  king  '  to  talk  with  him 
on  the  business  of  the  kingdom.'  In  the  writ  by  which  this 
council  is  summoned,  and  which  is  dated  on  the  7th  of  No- 
vember at  AVitney,  we  have  the  first  extant  evidence  of  the 
representation  of  the  counties  in  the  council* ;  they  were  already 
accustomed  to  elect  small  numbers  of  knights  for  legal  and  fiscal 
purposes,  and  the  practice  of  making  such  elections  to  expedite 

■  .Select  Charters,  p.  274. 

^  Kxaini)les,  of  the  reign  of  Henry  ITI,  arc  in  the  Select  Charters,  pp. 
334.  .^49.  365. 

*  Above,  p.  393.  *  Select  Charters,  p.  ?79 ;  above,  p.  528. 
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the  proceedings  of  the  itiuerant  justices  is  confirmed  by  the 
(Jreat  Charter  itself.  It  is  then  just  possible  that  the  14th 
■  lause  may  have  been  intended  to  cover  the  practice  of  county 
representation  which  had  been  used  two  years  before.  The 
further  development  of  the  system  belongs  to  a  later  stage  of 
our  inquiries. 

The  character  of  the  persons  summoned  requires  no  com-  Members  of 
ment  :  the  archbishops  and  bishops  were  the  same  in  number  as 
'before,  but  the  abbots  and  priors  were  a  rapidly  increasing  body. 
The  number  of  earls  increased  very  slowly  :  it  may  be  questioned 
whether  Henry  II  founded  any  new  earldoms,  or  whether  the 
two  or  three  ascribed  to  him  were  not  merely  those  which, 
having  been  created  by  his  mother  or  Stephen,  he  vouchsafed  to 
confirm  ^    None  were  created  by  Richard  ;  and  by  John  only  Earldoms 
the  earldom  of  Winchester,  which  was  founded  in  favour  of  one  baroni^.* 
of  the  coheirs  of  the  earldom  of  Leicester,  the  latter  title  being 
taken  by  the  other  coheir.    The  number  of  great  baronies  how- 
ever was  probably  on  the  increase,  although  we  have  not  suf- 
ficient data,  either  as  to  the  possessors  or  as  to  the  exact  character 
of  such  baronies,  to  warrant  a  very  positive  statement.    The  Minor 
number  of  minor  tcnants-in-chief  who  attended  cannot  even  clergy, 
be  conjectured  :  but,  as  the  clergy  of  inferior  dignity  formed 
an  appreciable  part  of  the  council,  it  is  probable  that  the 
knights  who,  without  yet  ])ossessing  a  representative  character, 
came  up  frOm  the  shires  in  consequence  of  the  general  sum- 
mons, were  a  considerable  body  :  and  sometimes  they  were  very 
numerous.    The  presence  of  a  large  number  of  deans  and  arch- 
deaccms  is  mentioned  on  some  special  occasions  ^,  which  seem  to 
indicate  a  plan  of  assembling  the  three  estates  in  something  like 

'  William  of  Albini  of  Arundel  wjih  made  oarl  of  tho  county  of  Sussex 
by  charter  1 1 55  ;  and  Aul)roy  do  Vcre,  carl  of  Oxford,  about  the  s.anui  time. 
Henry  confirmed  the  earldoms  of  N.orfolk  and  Hereford,  and  the  f,'rant  to 
A\ibrey  de  Vere  was  no  doubt  a  confirmation  also.  Riclianl  gave  charters 
to  William  of  Arundel  and  Roger  liigod  :  .lolin  restored  tlm  eiiildom  of 
Hereford  in  favour  of  Henry  de  J'.ohun,  and  created  that  of  Winchester  for 
Saer  de  Quincy.  See  the  Fifth  Keport  on  tlio  Dignity  of  a  Peer,  App. 
pp.  I;5- 

For  example  on  the  occasion  of  tho  Spanish  award  in  1177,  Beued.  i. 
145  ;  and  at  S.  Faul'ii  in  1213,  M.  Paris,  p.  240. 


570 


Constitutional  History. 


[chap. 


Times  of 

holding 

councils. 


Name  of 
parliament. 


Subjects  of 
deliberation. 


completeness  :  but  we  have  uo  reason  to  suppose  that  they  were 
ever  summoned  as  a  matter  of  right  or  as  tenauts-in-chief. 

The  times  of  assembly  were  veiy  irregular.  In  many  cases, 
especially  in  the  early  years  of  Henry  II,  they  coincided  with  the 
great  festivals,  or  with  the  terminal  days  which  were  already 
beginning  to  be  observed  by  the  lawyers.  But  so  great  a  num- 
ber of  occasional  councils  were  called  by  Henry,  and  so  few  by 
his  sons,  that  obviously  no  settled  rule  can  have  been  observed. 
And  the  same  remark  is  true  as  regards  the  place  of  meeting. 
The  festival  courts  were  still  frequently  kept  at  Winchester  and 
Westminster  ;  but  for  the  great  national  gatherings  for  homage, 
for  proclamation  of  Crusade,  or  the  like,  some  central  position, 
such  as  Northampton  or  its  neighbourhood,  was  often  preferred. 
Yet  some  of  Henry  Il's  most  important  acts  were  done  in 
councils  held  in  the  forest  palaces,  such  as  Clarendon  and  Wood- 
stock. Richard's  two  councils  were  held  in  middle  England, 
one  at  Pipewell  in  Northamptonshire,  the  other  at  Nottingham ; 
both  places  in  which  the  weariness  of  state  business  might  be 
lightened  by  the  royal  amusement  of  the  chase. 

The  name  given  to  these  sessions  of  council  was  often  ex- 
pressed by  the  Latin  colloquium^:  and  it  is  by  no  means 
unlikely  that  the  name  of  parliament,  wliicli  is  used  as  early  as 
1 175  by  Jordan  Fantosme^,  may  have  been  in  common  use. 
But  of  this  we  have  no  distinct  instance  in  the  Latin  Chroniclers 
for  some  years  further,  although  when  the  term  comes  into  use 
it  is  applied  retrospectively  ;  and  in  a  record  of  the  twenty- 
eighth  year  of  I^enry  III  the  assembly  in  which  the  Great  Charter 
was  granted  is  mentioned  as  the  '  Parliamentum  Runimedaj.' 

The  subjects  on  which  the  kings  asked  the  advice  of  tlie  body 
thus  constituted  were  very  numerous  :  it  might  almost  seem 
that  Henry  II  consulted  his  court  and  council  on  every  matter 
of  importance  that  arose  dmnng  his  reign  ;  all  the  business  tliat 
Richard  personally  transacted  was  done  in  his  great  councils  ,' 

'  E.  g.  M.  Paris,  p.  240. 

^  Jordan  Fantosnio,  p.  14.  It  is  used  also  by  Wace.  It  is  applied 
by  Otto  Morena  to  the  diet  or  parliament  of  Roneaglia  lield  by  Frcderiek  I 
in  115+  ;  Leibnitz,  Scr.  Rer.  lininswic.  i.  809.  It  is  first  used  in  Euf^laud 
by  a  contemporary  writer  in  i  246,  namely  by  M.  I'aris,  p.  696  :  see  Hody, 
History  of  Convocation,  p.  32O. 
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and  even  John,  who  acted  far  more  in  the  manner  and  spirit  of  General  de- 
Tii'fi  T11-1-  n  liberations, 

a  despot  than  did  his  father  or  brother,  did  httle  in  the  hrst 

half  of  his  reign  without  a  formal  show  of  respect  towards  his 

constitutional  advisers.   Nor  is  there  any  reason  to  suppose  that 

such  a  proceeding  was,  in  the  great  proportion  of  instances, 

merely  a  matter  of  form  :  a  sovereign  who  is  practically  absolute 

asks  counsel  whenever  he  wants  it ;  and  such  a  sovereign,  if  he 

is  a  man  of  good  sense,  with  reason  for  self-confidence,  is  not 

trammelled  by  the  jealousies  or  by  the  need  of  self-assertion 

which  are  inseparable  from  the  j^osition  of  a  monarch  whose 

prerogatives  are  constitutionally  limited.     Hence  it  was  per-  Misceiia- 

1  !•  !•!  ii-ii-  !•    "6()us  mat- 

haps  that  these  kings,  besides  constantly  laying  beioi-e  their  ters. 

barons  all  questions  touching  the  state  of  the  kingdom  \ — 
matters  of  public  policy  such  as  the  destruction  of  the  illegal 
castles  and  the  maintenance  of  the  royal  hold  on  the  for- 
tresses, matters  relating  to  legislation,  to  the  administration  of 
justice,  to  taxation,  and  to  military  organisation, — also  took 
their  opinion  on  peace  and  war,  alliances,  royal  marriages, 
and  even  in  questions  of  arbitration  between  foreign  powers 
which  had  been  specially  referred  to  the  king  for  decision".  Of 
such  deliberations  abundant  instances  have  been  given  in  the 
last  chapter.  It  is  very  rarely  that  any  record  is  preserved  of 
opposition  to  or  even  remonstrance  against  the  royal  will.  In  Opposition 
1 1 75  Richard  de  Lucy  ventured  to  remind  Henry  II,  when  he  wili.'^ 
was  enforcing  the  law  against  the  destroyers  of  the  forests,  that 
the  waste  of  vert  and  venison  had  been  authorised  by  his  own 
writ ;  but  his  mediation  was  summarily  set  aside  '  :  the  remon- 
strances likewise  of  the  one  or  two  counsellors  who  during  the 
Bccket  (juarrel  interposed  on  behalf  of  the  archbishop,  were 
either  tacitly  disregarded  or  resented  as  an  advocacy  of  the  king's 
enemy.    Still  less  are  we  to  look  for  any  power  of  initiating 

'  Such  was  the  asHeml)ly  at  Bermondsey  in  1 154  '  de  Btatu  regni 
fJervase,  c.  1.^77:  that'<le  statuti.s  rejjni  '  at  London  in  1170,  and  that 
at  Northani[iti>n  in  11 76;  Bened.  1.  4,  107. 

'  In  1 1  76  Henry  II  cdnsulted  hin  council  before  assenting  to  the  niar- 
riaje  of  his  dau'^'liter  Jolianna;  in  1 1  77  lie  consulted  the  un  at  iVMsenibly  of 
feudal  tenants  held  at  Winchester,  on  the  expediency  of  |irocc(  dini,'  with 
the  war.  In  ii!;5  lio  had  consulted  thetu  on  an  cxpeilition  to  Ireland. 
In  1177  I'C  took  their  advice  on  tlie  Spanish  arbitration.  Henodict,  i.  116, 
142,  178  ;  It,  de  Monte,  A.U.  I155.  '  Bened.  i.  94. 
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measures  of  either  public  policy  or  particular  reform  in  any 
Position  of  bands  but  those  of  the  kiug\  The  justiciar  however  probably 
as  spokes-  advised  the  king  on  all  these  matters,  and  perhaps  suggested 
™unciK*''^  the  administrative  changes  which  he  had  to  work  out  in  their 
details  ;  in  this  respect  acting  as  the  spokesman  of  the  barons, 
as  the  archbishop  acted  as  the  spokesman  of  the  Church,  and 
exercisinj:  over  the  king;  a  less  overt  but  more  effectual  in- 
fluence  than  could  have  been  asserted  by  the  barons  except  at 
the  risk  of  rebellion.  John  certainly  chafed  under  the  advice  of 
the  justiciar,  without  venturing  to  dismiss  him.  In  all  these 
matters  the  regard,  even  if  merely  formal,  shown  by  the  king  to 
the  advice  and  consent  of  his  barons  has  a  constitutional  value, 
as  affording  a  precedent  and  suggesting  a  method  for  securing 
the  exercise  of  the  right  of  advising  and  consenting  when  the 
balance  of  power  was  changed,  and  advice  and  consent  meant 
more  than  mere  helpless  acquiescence.  The  part  taken  by  the 
national  council  in  legislation,  taxation,  and  judicature  may  be 
noticed  as  we  proceed  with  the  examination  of  those  departments 
of  public  work. 

Position  of  The  ecclesiastical  councils  of  the  period  did  their  work  with 
TOuncils.  very  little  interfei-ence  from  the  secular  power,  and  with  very 
little  variation  from  the  earlier  model.  Their  privilege  of  legis- 
lating with  the  royal  acquiescence  was  not  disputed,  and  their 
right  to  a  voice  in  the  bestowal  of  their  contributions  towards 
the  wants  of  the  state  came  into  gradual  recognition  in  the  reign 
of  John  :  but  although  his  expedients  for  the  raising  of  money 
may  now  and  then  have  served  as  precedents  upon  which  the 
claim  to  give  or  to  refuse  might  be  raised  on  behalf  of  the 
several  orders  in  Church  and  State,  no  complete  system  of 
separate  action  by  the  clergy  on  secular  matters  was  as  yet  de- 
vised, nor  was  their  position  as  a  portion  of  the  common  council 
of  tiie  realm  defined  by  the  Great  Charter  apart  from  that  of 
the  other  tenants-in-chief  The  theory  of  the  Three  Estates  had 
yet  to  be  worked  into  practice  ;  although  there  were  signs  of  its 
growing  importance. 


'  Yet  the  assize  of  measures  in  1197  was  made  not  only  with  the  ailvice 
but  by  the  jpch'U'om  of  the  magnates.    See  page  575. 
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160.  Great  as  was  the  legal  reputation  of  Henry  II,  and  gi-eatly  Legislation, 
as  the  legal  system  of  England  advanced  under  him  and  his 
sons,  tlie  documentary  remains  of  the  legislation  of  the  period  are 
very  scanty.  The  work  of  Glanvill  is  not  a  book  of  statutes, 
but  a  manual  of  practice;  and  although  it  incorporates  no  doubt 
the  words  of  ordinances  which  had  the  force  of  laws,  it  nowhere 
gives  the  literal  text  of  such  enactments.  The  formal  edicts  J?orin  of 
known  under  the  name  of  Assizes,  the  Assizes  of  Clarendon  and  tlus  Assize. 
Northampton,  the  Assize  of  Arms,  the  Assize  of  the  Forest,  and 
the  Assizes  of  Measures  are  the  only  relics  of  the  legislative 
work  of  the  period.  These  edicts  are  chiefly  composed  of  new 
regulations  for  the  enforcement  of  royal  justice.  They  are  not 
direct  re-enactments  or  amendments  of  the  ancient  customary 
law,  and  are  not  drawn  up  in  the  form  of  perpetual  statutes  : 
l)ut  they  rather  enunciate  and  declare  new  methods  of  judicial 
procedure,  which  would  either  work  into  or  supersede  the  pro- 
cedure of  the  common  law,  whether  practised  in  the  popular  or 
in  the  feudal  courts.  In  this  respect  they  strongly  resemble 
the  Capitularies  of  the  Frank  kings,  or  to  go  farther  back,  the 
edicts  of  the  Roman  i)raetors  :  they  might  indeed,  as  to  both 
form  and  matter,  be  called  Capitularies.  The  term  Assize,  which 
comes  into  use  in  this  meaning  about  the  middle  of  the  twelfth 
century,  both  on  the  Continent  and  in  England,  appears  to  be 
tiie  proper  Norman  name  for  such  edicts ' ;  but  it  is  uncertain 

'  Lookiiifj  at  tlie  word  asHsa  simply  we  mi^lit  incline  to  refjard  it  as 
the  lex  asxisa  or  xenUnlia  asuUa,  the  settled  edict  of  tiie  kiu<j,  just  as  the 
redditus  ainixnn  was  the  fixed  or  assessed  rent  of  an  estate.  It  is  however 
used  so  early  in  tlie  sense  of  a  fessvm  that  tlie  foniier  cannot  be  regarded 
as  the  .sole  exi)lanation.  In  the  Assize  of  .Jerusalem  it  simply  means  a  law  : 
and  the  same  in  Hunry's  leffislation.  Secondarily,  it  moans  a  form  of  trial 
established  by  the  particular  law,  as  the  Great  Assize,  the  Assiz.e  of  Mort 
d'Ancester;  and  thirdly,  the  court  held  to  hold  such  trials;  in  which  sense  it 
is  commonly  used  at  the  present  day.  Yet  it  occurs  in  the  Norman  law  books 
in  the  twelfth  century,  and  api):ireiitly  in  the  Pipe  Roll  of  2  Henry  II,  in  the 
sense  of  a  scHsion,  and  that  is  taken  by  many  antii(uaries  as  the  |)riinai  y  mean- 
ing. The  formation  of  a.«;sisus  from  abarbaroiis  useof  Jissido  or  assidco  (instead 
of  a.ssessus)  miy;lit  be  |)ar.ill(;led  witli  tlie  deiivation  of  tolta  in  malnlulta 
from  toUo  in  the  sense  of  takintj  toll  ;  but  the  word  accido,  to  tax,  may,  so 
far  as  the  (ihsUus  redditus  is  concenied,  bo  the  true  origin  of  this  form,  ns 
it  is  of  the  modern  excise.  On  the  other  hand,  it  is  impossible  not  to 
a,S8ociate  the  aii»ize  of  Henry  II  with  the  imlniM  of  Iiia  and  Edmund. 
Possibly  the  use  of  tlie  word  in  so  many  senses  may  jioint  to  a  coulusion 
of  three  different  origins.    Cf.  the  derivation  of  taxo,  to  tax,  from  raaau:, 
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Origin  of  the  whether  it  received  this  particular  application  from  the  mere 
Assize. 

fact  that  it  was  a  settlement  like  the  Anglo-Saxon  asetniss  or 
the  French  etahlissement,  or  from  a  verbal  connexion  with  the 
session  of  the  court  in  which  it  was  passed,  or  from  the  fact  that 
it  furnished  a  plan  on  which  sessions  of  the  courts  reformed  by 
it  should  be  held.  The  as^size  thus  differs  widely  from  the 
charter  of  liberties,  the  form  which  the  legislation  of  Henry  I 
and  Stephen  had  taken,  and  is  peculiar  in  English  history'  to 
the  period  before  us,  as  the  form  of  Provisions  marks  the  legis- 
lative period  of  Henry  III,  and  that  of  Statute  and  Ordinance 

Its  character  belongs  to  that  of  Edward  I  and  his  successors.  It  possesses 
of  edict  or  ... 

decree.  moreover  the  characteristic  oi  tentative  or  temporary  enact- 
ment, rather  than  the  universal  and  perpetual  character  which  a 
law,  however  superficially,  seems  to  claim  ^  :  its  duration  is 
specified  in  the  form ;  it  is  to  be  in  force  so  long  as  the  king 
pleases  ;  it  may  have  a  retrospective  efficacy,  to  be  applied  to 
the  determination  of  suits  which  have  arisen  since  the  king's 
accession,  or  since  his  last  visit  to  England  ^ ;  it  is  liable  to  be 
set  aside  by  the  judges  where  tliey  find  it  impossible  to  ad- 
minister it  fairly.  But,  on  the  other  hand,  it  is  to  the  assize 
that  the  most  important  legal  changes  of  the  period  owe  their 
origin  :  the  institution  of  jury  and  the  whole  procedure  of  the 
Curia  Regis  can  have  come  into  existence  in  no  other  way. 
In  the  di-awing  up  of  the  assize,  the  king  acted  by  the  advice 

to  ordain,  or  regulate  :  and  the  use  of  the  word  tallare  =  accidere,  taxare. 
The  form  asdsia,  suggests  further  difficulties,  but  there  is  no  reason  to  look 
for  an  Arabic  derivation,  as  is  done  in  the  editions  of  Du  Cange. 

'  The  special  sanctity  of  the  term  law,  as  used  in  Holy  Scripture  and  in 
the  Roman  juris|)rudencc,  may  pi  rliaps  account  for  the  variety  of  expres- 
sions, such  as  those  qtioted  above,  by  means  of  which  men  avoided  giving 
the  title  of  law  to  their  occasional  enactments.  The  Assizes  of  England, 
Jerusalem,  Sicily,  and  Romania,  the  Establishmetit-t  of  S.  Lewis,  the 
Recesses  of  the  German  diets,  and  many  other  like  expressions,  illustrate 
this  reluctance. 

'■'  The  Assize  of  Clarendon  is  to  be  held  good  as  long  as  it  pleases  the 
king.  Tliat  of  Northam))tf)n  directs  inquiry  into  disseisins  made  since  the 
king's  last  coming  to  England  ;  and  the  view  of  this  Assize  is  to  e.\tend 
from  the  date  of  tlie  Assize  of  Clarendon  to  the  time  of  its  own  jniblication  ; 
'  atenebit  a  tempore  (pio  assisa  facta  fuit  apud  Clarendonam  continue  usque 
ad  lioc  tem])us.'  Kiclianl's  Assize  of  Measures  was  set  aside  hy  the  justices 
because  the  merchants  declared  it  to  be  impracticable.  See  Select  Char- 
ters, pp.  139,  144  ;  Ifoveden,  iv.  172.  John's  Assize  of  Wiucs  was  set  aside 
in  the  same  way;  ibid.  p.  100. 
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and  consent  of  liis  national  council.    This  is  distinctly  stated  in  Assizes 

the  preauihle  or  title  of  the  Assizes  of  Clarendon  and  Wood-  tlie  coimsel 
,        ,      .  -1,1  1  .     •  •  consent 

stock  :  the  lormer  is  made  '  de  assensu  archiepiscoporum,  epi-  of  the 

scoporum,  abbatum,  cqmitum,  baronum,  totius  Angliae  ^  the 
latter  '  per  consilium  et  assensum  archiepiscoporum,  episcoporum 
et  baronum,  comitum  et  nobilium  Angliae  ^'  The  Assize  of 
Northampton  was  the  work,  we  are  told,  of  the  king,  made  by 
the  counsel  of  King  Henry  his  son  and  by  the  counsel  of  his 
earls,  barons,  knights,  and  vassals  (homines)  in  a  great  council, 
consisting  of  bishops,  earls,  barons,  and  the  rest,  held  '  de  statutis 
regni  The  ordinance  by  which  trial  by  the  Great  Assize 
was  instituted,  was,  according  to  Glanvill,  an  act  of  royal  bene- 
ficence, bestowed  on  the  nation  by  the  clemency  of  the  prince 

according  to  the  counsel  of  the  magnates      The  Assize  of  j\Iea-  instances  of 

■  ■  •  \ssiz6s> 

sures  was  issued  in  the  name  of  Richard  I  by  the  justiciar  in  ii  97 ,  " 

as  made  by  the  lord  Richard  king  of  England  at  Westminster, 
although  the  king  was  at  the  time  in  France,  by  the  petition 
and  advice  of  his  bishops  and  all  his  barons^.  In  this  act  of 
legislation  the  justiciar  represented  the  king.  The  instructions 
given  to  the  itinerant  justices  had  likewise  the  force  of  laws,  and 
might  with  justice  be  termed  Assizes.  They  too  were  issued  by 
the  justiciar  in  the  king's  absence,  and  contained  old  as  well  as 
new  regulations  for  the  courts.  The  Assize  of  Arms  issued  in 
n  8 1  is  not  distinctly  said  to  be  framed  under  the  advice  of  the 
council,  and  it  may  possibly  have  been  regarded  by  the  barons 
with  some  jealousy  as  puttmg  arms  into  the  hands  of  the  people  ; 
but  when  John  in  1205  summoned  the  nation  to  arms  in  con- 
formity with  the  principle  embodied  in  his  father's  assize,  he 
declares  tliat  it  is  so  provided  witli  the  assent  of  the  'arch- 
bishops, bishops,  earls,  barons,  and  all  our  faithful  of  England  ".' 
These  instances  are  sufficient  to  i)rove  the  share  taken  by  tlie 
national  council  in  legislation.  The  duty  of  proclaiming  the 
law  in  the  country  fell  upon  the  sheriil's  and  tlie  itinerant 

'  Select  C'harterK,  p.  137.  '  Ibid.  p.  ifo.  '  Iliid.  p.  124. 

'  '  Est  autem  in.if^n.-i  assiKa  rc<;alo  (luoddani  beneficiuni,  clcnientia  prin- 
ci|iii(  de  ooiiHilio  proceruiii  pupuliH  indultuin."    Glanvill,  ii.  c.  7. 

°  Hovedeii,  iv.  33.  »  Select  Charters,  p.  373. 


576 


Constitutional  History. 


[chap. 


Prociama-    .justices,  whose  credentials  contained  perhaps  the  first  ereneral 

new  laws  in  promulsration.  The  Great  Charter  was  read,  by  the  kinsr's 
the  country.  ,     •,      •       ,       i  • 

order,  pubncly  m  every  county,   no  doubt  in  the  shiremoot 

and  hundred  court ' ;  duplicates  of  it  were  deiDOsited  in  the 
cathedral  churches. 

In  all  this  there  was  nothing  new  :  it  was  simply  the  main- 
tenance of  ancient  forms,  which  prove  their  strength  by  re- 
Importance  taiuing  their  vitality  under  the  strongest  of  our  kin^s.  The 
ofconstitu-  _    ^  •'  °  o  ■ 

tional  forms,  advice  and  consent  of  the  council  may  have  been,  no  doubt 

in  many  cases  was,  a  mere  formality  :  the  enacting  power  was 
regarded  as  belonging  to  the  king,  who  could  put  in  respite 
or  dispense  with  the  very  measures  that  he  had  ordained. 
Yet  in  this  an  advantage  may  be  incidentally  traced.    If  the 
barons  imder  Henry  II  had  jiossessed  greater  legislative  power, 
they  might  have  kept  it  to  themselves,  as  they  did  to  a  certain 
extent  keep  to  themselves  the  judicial  power  of  the  later  par- 
Lejrislative    liament ;  but  as  it  was,  legislation  was  one  of  the  nominal  l  ights 
Sfy  ac"-     that  belonged  to  the  whole  council  as  the  representative  of  the 
Parlianient   nation,  and  the  real  exercise  of  which  was  not  attained  until  the ' 
become  re-''  barons  had  made  common  cause  with  the  people,  and  incor- 
presentatne.  p^j^j^^g^  their  representatives  in  their  own   assembly.  The 
period  of  national  as  distinct  from  royal  legislation  begins  when 
the  council  has  reached  its  constitutional  development  as  tlie 
national  parliament.    The  legislation  of  the  Great  Charter  was 
to  a  certain  extent  an  anticipation,  a  type,  a  precedent,  and  a  firm 
step  in  advance  towards  that  consummation. 
Taxation:        l^^-  '^^^  subject  of  taxation  may  be  arranged  under  three 
tiiree  points,  ijg^js, — the  authority  by  which  the  imposi  is  legalised,  the  de- 
scription of  persons  and  property  on  which  it  is  levied,  and  tlie 
determination  of  the  amount  for  which  the  individual  is  liable  ; 
in  other  words,  the  grant,  the  incidence,  and  the  as.scsismcnt. 
Norman  The  reticence  of  historians  during  the  reigns  of  the  Norman 

taxation.  j^jjjgg  leaves  us  in  doubt  whether  the  imposts  which  they  levied 
were  or  were  not  exacted  simply  by  their  own  sovereign  will. 
Two  records  have  been  mentioned,  however,  of  the  reign  of 

*  Select  Charters,  p.  298  :  'quam  etiain  losji  publice  praecipimus  pi 
totam  bailliani  vcstrani.'    See  above,  pp.  115,  116. 
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Henry  I,  in  one  of  which  the  king  describes  a  particular  tax  as  Form  of 

'  the  aid  which  my  barons  gave  me,'  whilst  in  another  he  speaks  a  taxf  by 

of  the  summoning  of  the  county  courts  in  cases  in  which  his  th^king's 
,  ..  •      -i  1      T-i         ii      i  necessities, 

own  royal  necessities  require  it rrom  the  two  passages  it 

may  be  inferred  that-  some  form  was  observed,  by  which  the 

king  signified,  both  to  Ids  assembled  vassals  and  to  the  country 

at  large  through  the  sheriffs,  the  sums  which  he  Avanted,  and 

the  plea  on  which  he  demanded  them.    The  same  method  was 

observed  by  Henry  II  and  Richard  I ;  and  it  is  only  towards 

the  end  of  the  reign  of  Richard  that  we  can  trace  anything  like 

a  formal  grant  or  discussion  of  a  grant  in  the  national  council^. 

It  is  commonly  said  that  the  king  took  a  scutage,  an  aid,  or  a 

carucage ;  and  where  the  barons  are  said  to  have  given  it,  the 

expression  may  be  interpreted  of  the  mere  payment  of  the 

money.    Of  any  debate  or  discussion  on  such  exactions  in  the  Cases  of 

...  .,  ,  ,  ...  debate  on 

national  council  we  have  rare  evidence :   the  opposition  oi  taxation. 

S.  Thomas  to  tlie  king's  manipulation  of  the  Danegeld,  and  the 

refusal  by  S.  Hugh  of  Lincoln  to  furnish  money  for  Richard's 

war  in  France,  are  however  sufficient  to  prove  that  the  taxation 

was  a  subject  of  deliberation,  although  not  sufficient  to  prove 

that  the  result  of  such  discussion  would  be  the  authoritative 

imposition  of  the  tax^.    For  the  shadow  of  the  feudal  fiction,  Want  of 

that  the  tax-payer  made  a  voluntary  offering  to  relieve  tlie  o/repr^ 

wants  of  his  ruler,  seems  to  have  subsisted  throughout  the 

period  :  and  the  theory  that  the  promise  of  the  tax  bound  only 

the  individual  who  made  it,  helped  to  increase  the  financial 

complications  of  the  reign  of  John.    Archbishop  Theobald  had 

denounced  the  scutage  of  1156,  and  it  is  doubtful  whether  it  was 

*  Ahovc,  pp.  371,  393. 

'  In  1159  Henry  '  scutatpum  accepit  ;'  Gerv.  c.  1381  :  in  H94  Tliclwini 
'constituit  sibi  dari '  a  carucaf^e  ;  Hovcden,  iii.  242:  in  1 198  '  ccpit  .  .  . 
quinque  Holidon  du  auxilio;'  11).  iv.  46.  In  1201  we  find  the  word  'ex- 
postulan.s'  uwed  of  tlio  kin^j's  proposition  of  a  tax  for  the  collection  of 
which  '  exiit  odictuiii  a  justitiariis ;.'  ]{.  Cojif^eshale.  In  1203  John  '  cepit 
ah  eis  Heptiniani  jjartcni  oniiiiuiii  iiiobiliuin  Kiioruni ; '  M.  I'ari.M,  ]>.  209.  In 
1204  'conceHKa  Hunt  auxilia  niilitaria;'  ibid.  209.  in  1207  '  convenit 
epiacopoH  et  abbateM  ut  perniittcrent  personas  daro  regi  certani  Huniinani;' 
Ann.  Waverl.  p.  25S.  A  ^Tadual  change  in  tlio  tone  of  demand  may  bo 
tracealde  in  thin,  yet  Jolin  waa  really  becoming  more  despotic  all  the  time. 

"  Sec  above,  pp.  463,  509. 
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Opposition 
to  taxation, 
personal 
not  repre- 
sentative. 


Taxes  for 
Richard's 
ransom. 


Growth  of 
tho  idea  of 
connecting 
taxation 
with  repre- 
sentation. 


raised  ou  his  lands.  S.  Thomas  had  declared  at  "Woodstock  that 
the  lands  of  his  church  should  not  pay  a  penny  to  the  Danegeld ; 
the  opposition  of  S.  Hugh  -was  based  not  on  his  right  as  a  mem- 
ber of  the  national  council,  but  on  the  immunities  of  his  church ; 
and  when  Archbishop  Geoffrey  in  1201  and  1207  forbade  the 
royal  officers  to  collect  the  carucage  on  his  estates,  it  was  on 
the  ground  that  he  himself  had  not  promised  the  payment.  The 
pressing  necessity  of  raising  the  ransom  of  Richard  probably 
marks  an  epoch  in  this  as  in  some  other  points  of  financial 
interest.  The  gentle  terms  donum  or  auxilium  had  signified 
under  his  father's  strong  hand  as  much  as  Danegeld  or  tallage ; 
but  now  not  only  was  the  king  absent  and  the  kingdom  in  a 
critical  condition,  but  the  legal  reforms  in  the  matter  of  assess- 
ment had  raised  up  in  the  minds  of  the  people  at  large  a  growing 
sense  of  their  rights.  The  taxes  raised  for  the  ransom  were  im- 
posed by  the  justiciar,  probably  but  not  certainly,  with  the 
advice  of  the  barons^,  and  were  no  doubt  collected  without  any 
general  resistance  ;  but  both  the  amount  and  the  incidence  were 
carefully  criticised,  and  in  some  cases  payment  was  absolutely 
refused.  The  clergy  of  York,  when  the  king's  necessities  were 
laid  before  them  by  the  archbishop  in  their  chapter,  declared  that 
he  was  infringing  their  liberties,  and  closed  their  church  as  in 
the  time  of  interdict  ^. 

This  idea,  which  is  indeed  the  rudimentary  form  of  the  prin- 
ciple that  representation  should  accompany  taxation,  gained 
ground  after  the  practice  arose  of  bringing  personal  property 
and  income  under  contribution.  It  was  the  demand  of  a  quarter 
of  their  revenues,  not  a  direct  tax  upon  their  land,  that  provoked 
the  opposition  of  the  canons  of  York  ;  and  although  Archbishop 
Geoffrey  is  found  more  than  once  in  trouble  for  forbidding  the 
collection  of  a  carucage,  the  next  gi-eat  case  in  which  resistance 
was  offered  to  the  demands  of  the  Cro\ra  occurred  in  reference 
to  the  exaction  of  a  thirteenth  of  moveable  property  in  1207. 

'  Above,  p.  501. 

'  Hoveden,  iii.  222:  '  Vocavit,  inonuit  ct  rojavit  ut  quartam  partem 
reddituiini  suorum  ad  prai^futi  re;;is  libcrationeni  confeiTunt  ;  .  .  .  qui  re- 
nuentcM  et  concanonicos  ruos  in  partes  suas  tralientes,  asserebant  euin  .  .  . 
libertatea  ccclesiae  suae  vcUe  subvertcre.' 
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On  this  occasion  it  was  not  an  isolated  chapter,  but  a  whole  Protest  of 
estate  of  the  realm  that  protested.    The  king  in  a  great  council  a^ainst"^* 
held  on  January  8  at  London  proposed  to  the  bishops  and  iuTao?" 
abbots  that  they  should  permit  the  parsons  and  beneficed  clerks 
to  give  him  a  certain  portion  of  their  revenues.    The  prelates 
refused  to  do  so.    The  matter  was  debated  in  an  adjourned 
council  at  Oxford  on  February  9,  and  there  the  bishops  repeated 
their  refusal  in  still  stronger  terms.    The  king  therefore  gave  imposition 
up  that  particular  mode  of  procedure,  and  obtained  from  the  thirteenth, 
national  council  a  grant  of  an  aid  of  a  thirteenth  of  all  chattels 
from  the  laity.    That  done,  having  forbidden  the  clergy  to  hold 
a  council  at  S.  Alban's,  he  issued,  May  26,  a  writ,  to  the  arch- 
deacons and  the  rest  of  the  clergy,  informing  them  of  the  grant 
of  aid,  and  bidding  them  follow  the  good  example^   Archbishop  Kxiieof 
Geoffrey,  Avho  acted  as  the  spokesman  of  the  clergy,  now  gave 
up  the  struggle  and  went  into  exile  ;  other  circumstances  were 
leading  to  a  crisis :  the  thirteenth  was  no  doubt  generally 
collected ;  but  early  in  the  following  year  the  interdict  was 
imposed  and  constitutional  law  was  in  abeyance  during  the 

remainder  of  the  reign.     The  twelfth  article  of  the  charter.  Growth  of 

.         ,  . ,  the  taxative 

in  which  the  king  promises  that  no  scutage  or  aid,  save  the  principle,  in 

three  regular  aids,  should  henccfoi-th  be  imposed  without  the  the  Great 
advice  and  consent  of  the  national  council,  does  not  explicitly 
mention  the  imposition  of  a  tax  on  moveables,  nor  does  it  pro- 
vide for  the  representation  in  the  council  of  the  great  majority 
of  those  from  whom  such  a  tax  would  be  raised.  But  in  this, 
as  in  other  points,  the  progress  of  events  was  outstripping  and 
superseding  the  exact  legal  definitions  of  right.  The  fourteenth 
article  does  not  provide  for  the  representation  of  the  shires,  or 
for  the  participation  of  the  clergy  as  an  estate  of  the  realm, 

'  Ann.  Waverley,  p.  758;  M.  Paris),  p.  221.  The  writ  addre8se<l  to  the 
arcliduaconH,  after  relioaining  tlic  grant  made  by  the  ardibishops,  l>i8hop.s, 
abbots,  priors,  and  nui'^'nates,  proceccfs  :  '  Veruni  (|uia  de  vobis  confidituus 
(juo(f  niis  ct  fioiioriTu  no.Htruin  diiigitis  et  (fefensionein  rtgiii  nostri  et 
reciipcrationiiri  terraruin  nostrariiin  allectatis,  vos  rogaimi«  atteiitiim, 
(piatenus  tale  auxiliiwn  nobis  ex  ])arte  vestra  facialis  ut  indo  vol)is  gratiiw 
dare  debeainus ;  et  qnocf  alii  reetores  eecle^iaruni  vicini  ve.stri  ad  auxiliuni 
nobis  faciendum  exiMiiplo  vestro  Tacilius  inviteutur.'  May  26,  1 207.  Patent 
Itoll,  8  John;  ed.  Hardy,  i.  72. 
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distinct  from  their  character  as  feudal  freeholders,  yet  in  both 
respects  the  succeeding  history  shows  that  the  right  was  be- 
coming practically  established.  So  neither  is  the  principle  as 
yet  formally  laid  down  that  a  vote  of  the  supreme  coimcil  is 
to  bind  all  the  subjects  of  the  realm  in  matter  of  taxation 
without  a  fui-ther  consent  of  the  individual.  The  prevalence 
of  the  idea  that  such  consent  was  necessary  brings  the  subject 
of  the  grant  into  close  connexion  with  that  of  the  assessment. 
But  before  approaching  that  point,  the  question  of  incidence  re- 
quires consideration. 

The  indirect  taxation  of  this  period  is  obscure  and  of  no  great 
importance.  The  prisage  of  wine,  the  fines  payable  by  the 
merchants  for  leave  to  import  jjarticular  sorts  of  goods,  the 
especial  temptation  which  the  stores  of  wool  held  out  to  the 
king's  servants,  the  whole  machinery  of  the  customs,  although 
referred  to  in  the  Great  Charter  as  '  antiquae  et  rectae  consue- 
tudines^,'  were,  so  far  as  touches  constitutional  history,  still 
in  embryo.  The  existing  practice  rested  on  the  ancient  right  of 
toll,  and  not  on  any  historical  legislative  enactment.  Although, 
then,  these  sources  furnished  an  appreciable  revenue  to  Richard  I 
and  Johu^,  the  general  taxation  of  the  country  may  for  our 
present  jiurpose  be  regarded  as  direct  taxation  only. 

The  taxable  property  may  be  divided  into  laud  and  moveables, 
and  again,  according  to  the  character  of  their  owners,  into  lay 
and  clerical ;  these  may  be  subdivided  in  the  former  case  ac- 
cording as  the  layman  is  a  tenant-in-chief,  a  knight,  a  freeholder, 
a  burgher,  or  a  villein,  in  the  latter  according  as  the  possessor 
is  a  prelate,  a  beneficed  clerk,  a  chapter,  or  a  religious  house. 
Each  division  of  property  was  brought  under  contribution  at 
a  different  period,  and  for  each  there  was  a  distinct  name  and 
method  of  taxation. 

All  the  imposts  of  the  Anglo-Saxon  and  Norman  reigns  wore, 
so  far  as  we  know,  raised  on  the  land,  and  according  to  com- 
putation by  the  hide  :  the  exceptions  to  the  rule  would  be  only 
in  the  cases  of  those  churches  which  claimed  entire  immunity, 
and  those  boroughs  which  paid  a  composition  for  their  taxc 

'  Article  31.  Madox,  Hist.  Exch.  pp.  529  aq. 
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in  a  settled  sum,  as  they  paid  the  composition  for  the  ferm  in  Taxation 

the  shape  of  an  annual  rent.    This  generalisation  covers  both 

the  national  taxes  like  the  Danegeld,  and  the  feudal  exactions 

by  way  of  aid ;  both  were  levied  on  the  hide.    Heniy  I  had 

exempted  from  such  payments  the  lands  held  in  demesne  by 

his  kniglits  and  barons,  in  consideration  of  the  expenses  of  their 

equipments  1 ;  but  this  clause  of  his  charter  can  have  been  only 

partially  observed.    Henry  II,  fi'om  the  very  beginning  of  his 

reign,  seems  to  have  determined  on  attempting  important  changes. 

He  brought  at  once  under  contribution  the  lands  held  by  the  Of  Cliurch 

"      .  .  ''  lands. 

churches,  which  had  often  claimed,  but  had  never  perhaps  secured 
immunity. 

In  the  Assize  of  Arms  in  1 1 8 1  he  took  a  long  step  towards  Taxation 

of  ffoods 

taxing  rent  and  chattels,  obliging  the  owner  of  such  property  introduced, 
to  equip  himself  with  arms  according  to  the  amount  which  he 
possessed^.  In  the  ordinance  of  the  Saladin  Tithe  personal 
property  is  rendered  liable  to  pay  its  tenth  ^.  Under  Richard  I 
the  rule  is  extended :  for  the  king's  ransom  every  man  pays  a 
fourth  part  of  his  moveables* :  in  1204  John  exacted  a  seventh  Sevenths 

and 

of  the  same  from  the  barons^,  and  in  1207  a  tliirteenth  from  thirteenths, 
the  whole  of  the  laity  This  change  in  the  character  of  taxa- 
tion serves  to  illustrate  the  great  development  of  material  wealth 
in  the  country  which  followed  the  reforms  of  Henry  II,  The 
burdens  would  not  have  been  transferred  from  the  land  to  the 
chattels  if  the  latter  had  not  been  found  much  more  productive 
of  revenue  than  the  former. 

But  this  was  not  the  only  change.    Henry  II  adopted  the  Now  system 

.  °  .  .  of  rating 

knight's  fee  instead  of  the  hide  as  the  basis  of  rating  for  the  land, 
knights  and  barons :  and  on  this  liasis  established  a  somewhat 
minute  system  of  distinctions.  As  early  as  his  second  year  we  The  scutage. 
find  him  collecting  a  scutage,  a  new  form  of  taxation,  at  twenty 
shillings  on  the  'scutum'  or  knight's  fee,  from  the  knights  who 
held  land  under  the  churches''.  In  1159,  for  the  war  of  Tou- 
louse, he  raised  a  nmch  larger  sum  under  the  same  name,  from 
the  tenants  by  knight  service ;  as  a  commutation  for  personal 

'  Above,  p.  305.       '  II).  p.  488.  "  lb.  j).  4S9.  '  lb.  p.  501. 

°  lb.  p.  523;  M.  Paris,  j).  2^9.  '  Above,  p.  5^3.         '  lb.  p.  454. 
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service  he  accepted  two  marks  from  each,  and  with  the  proceeds 
paid  an  army  of  mercenaries  ^.  The  word  scutage,  from  its  use 
on  this  occasion,  acquired  the  additional  sense  of  a  payment  in 
commutation  of  personal  service,  in  which  it  is  most  frequently 
used.  In  1163,  as  has  been  already  mentioned^,  the  ancient 
Danegeld  disappears  from  the  Rolls ;  but  it  is  succeeded  by  a 
tax  which,  under  the  name  of  donum  or  auxilium,  and  probably 
levied  on  a  new  computation  of  hidage,  must  have  been  a  repro- 
duction of  the  old  usage.  Such  a  change  must  indeed  have  been 
necessary,  the  Danegeld  having  become  in  the  long  lapse  of  years 
a  mere  composition  paid  by  the  sheriff  to  the  Exchequer,  while 
the  balance  of  the  whole  sums  exacted  on  that  account  went  to 
swell  his  own  income.  Under  Eichard  the  same  tax  appears 
under  the  name  of  carucage :  the  normal  tax  being  laid  on  the 
carucate  instead  of  the  hide,  and  each  carucate  containing  a  fixed 
extent  of  one  hundred  acres 

Each  of  these  names  represents  the  taxation  of  a  particular 
class :  the  scutage  affects  the  tenants  in  chivalry ;  the  donum, 
hidage  or  carucage,  affects  all  holders  of  land ;  the  tenth, 
seventh,  and  thirteenth,  all  people  in  the  realm.  Each  lias  its 
customary  amount;  the  scutage  of  11 56  was  twenty  shillings 
on  the  fee*;  those  of  11 59  and  1161  were  two  marks;  the 
scutage  of  Ireland  in  1 1 7 1  was  twenty  shillings,  and  that  of 
Galloway  in  11 86  at  the  same  rate.  Tlie  scutages  of  Richard's 
reign, — one  for  Wales  in  the  first  year  and  two  for  Normandy 
in  the  sixth  and  ciglith, — were,  in  the  first  case  ten,  in  the  other 
cases  twenty  shillings.  John  in  his  first  year  raised  a  scutage 
of  two  marks ;  on  nine  other  occasions  he  demanded  the  same 
sum,  besides  the  enormous  fines  which  lie  extorted  from  his 
barons  on  similar  pretexts.  Other  aids  to  which  the  name  is 
not  commonly  given  were  raised  in  the  same  way  and  at  similar 
rates.  Such  were  especially  the  aid  pur  fiUe  niaricr,  collected 
by  Henry  in  1168  as  twenty  shillings  on  the  fee,  and  that  for 
the  ransom  of  Richard  I  at  tlie  same  amount. 


*  Al)ove,  p.  456.  ^  III.  p.  463.  '  Hovcilen,  IV.  47* 

*  Tlie  following  particulars  .are  from  the  Pipe  Holla  and  Kcd  Book  of 
the  Excherpicr,  an  cited  by  Mudo.x. 
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The  carucage  of  Richard  was  probably  intended,  as  the  Dane-  Rate  of 
geld  had  been,  to  be  fixed  at  two  shillings  on  the  carucate.  In 
1 198  however  it  was  raised  to  five,  and  John  in  the  first  year  of 
his  reign  fixed  it  at  three  shillings  \ 

Under  the  general  head  of  donum,  auxiliura,  and  the  like,  The  tallages, 
come  a  long  series  of  imposts,  which  were  theoretically  gifts  of 
the  nation  to  the  king,  and  the  amount  of  which  was  determined 
by  the  itinerant  justices  after  separate  negotiation  with  the 
payers.  The  most  important  of  these,  that  which  fell  upon  the 
towns  and  demesne  lands  of  the  Crown,  is  known  as  the  tallage. 
This  mufct  have  affected  other  property  besides  land,  but  the 
particular  method  in  which  it  was  to  be  collected  was  determined 
by  the  community  on  which  it  fell  -,  or  by  special  arrangement 
with  the  justices. 

It  was  only  on  rare  occasions  that  all  these  methods  of  raising  Varieties 
money  were  resorted  to  at  once.    Such  an  occasion  might  be  the  programnie. 
aid  to  marry  the  king's  daughter,  or  to  ransom  his  person ;  but 
not  the  ordinary  contributions  towards  the  regular  expenses  of 
the  Crown.    On  those  great  occasions,  the  knights  paid  aid  or 
scutage,  the  freeholders  carucage,  the  towns  tallage  :  the  whole 
and  each  part  bore  the  name  of  auxilium.    More  frequently  only  The  BudiKt 
one  tax  was  raised  at  once;  a  year  marked  by  a  scutage  was 
not  marked  by  a  donum  or  a  carucage.   It  was  the  accumulation 
and  increased  rate  of  these  exactions  that  created  the  discontent 
felt  under  Hubert  Walter's  administration  in  the  later  years  of 
Richard  and  llie  early  years  of  John.   In  this  division  of  burdens,  Growth  of 
and  distinction  of  class  interests,  may  be  traced  another  step  estates, 
towards  the  system  of  three  estates  :  the  clergy  and  laity  were 
divided  by  profession  and  peculiar  rights  and  immunities;  scutage 
and  carucage  drew  a  line  between  the  tenant  in  chivalry  and  the 
freeholder,  which  at  a  later  time  helped  to  divide  the  lords  from 
the  commons.    The  clergy  had  in  their  spiritual  assemblies  a 
vantage-ground,  which  they  used  during  the  thirteenth  century, 
to  vindicate  great  Ul)erties  ;  and  their  action  led  the  way  to 
general  representative  assembling,  and  made  easier  for  the  com- 
mons the  assertion  of  their  own  definite  position. 

■  Above,  p.  516.  '  See  below,  pp.  585  scj. 
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Assessment      The  method  of  assessment  varied  according  to  the  incidence 

of  tiSiXBS 

of  the  tax.  So  long  as  all  the  taxation  fell  on  the  land,  Domes- 
Domesday  daybook  continued  to  be  the  rate-book  of  the  kingdom^;  all 
the  rate-  .  . 

book  of  land,  assessments  that  could  not  be  arranged  directly  by  it,  such  as 

the  contributions  of  the  boroughs,  were  specially  adjusted  by  the 

sheriffs,  or  by  the  officers  of  the  Exchequer  in  their  occasional 

visitations  ^  or  were  permanently  fixed  in  a  definite  proportion 

and  at  round  sums This  system  must  have  proved  sufficient 

so  long  as  the  changes  of  occupation,  which  had  occurred  since 

the  Domesday  Survey,  could  be  kept  in  living  memory.  As  soon 

however  as  Henry  II  began  to  rate  the  land  by  the  knight's  fee, 

The  tenants  a  new  expedient  was  requisite.    Hence,  when  he  was  preparing 

service  are  to  levv  the  aid  pur  fille  marier,  the  king:  issued  a  writ  to  all  the 
caUedon  .        .        „    ,     ^  ,    i     •  , 

to  declare  tenants-in-chief  of  the  Crown,  lay  and  clerical,  directing  each  of 
their  several  i         <•  i    •  i  i 

liability.      them  to  send  in  a  cartel  or  repoi't  oi  the  number  oi  knights 

fees  for  the  service  of  which  he  was  legally  liable*.  This  was 
done,  and  the  reports  so  made  are  still  preserved  in  the  Black 
Book  of  the  Exchequer,  to  which  reference  has  been  more  than 
once  made  in  former  chapters.  The  scutages  continued  to  be 
exacted  on  the  same  assessment,  compared  from  year  to  year 
with  the  Pipe  Rolls,  until  the  reign  of  John,  who  on  several 
occasions  took  advantage  of  the  reluctance  which  liis  barons 
showed  for  foreign  war  to  make  arbitrary  exactions.  A  clause 
of  the  Great  Charter  issued  by  Henry  III  in  1 2 1 7  directs  that 
the  scutages  shall  be  taken  as  they  were  in  his  grandfather's 
time.  A  few  years  after  this,  Alexander  of  Swerford,  who  com- 
piled the  Red  Book  of  the  Exchequer,  reduced  the  computation 

*  Dialogus  de  Scacc.  i.  c.  16. 

^  '  Novei'is  itaque  quod  i)luninum  interest  si  donum  vel  auxilium  civi- 
tatis  per  singula  capita  connnorautiuni  in  ea  a  justitiis  coiistitiiatnr,  vol  si 
cives  sumniam  ali  luain  (juao  principe  digna  videatur  justitiarii.s  otferant  et 
ab  eis  accipiatur.'    Dialogus,  ii.  c.  13. 

'  See  above,  p.  382. 

*  One  of  the  auHwers  to  tiiis  demand  probably  preserves  the  exact  words 
of  tiie  writ :  '  Milii  et  aliis  cimiparibus  niois  per  litteras  vestr.as  innotnit,  ut 
per  fidem  et  ligantiam  ([uani  vobi.s  debonuis,  vobis  per  breve  nostrum 
j)endens  extra  siuillum  niandarenuis  quot  inilites  liabemus  de  veteri  Iboda- 
nieiito  de  tempore  Honrici  avi  vcstri,  et  quot  niilites  habi  amus  de  novo 
feodainento  post  tenipus  regis  Henrici  avi  vestri,  et  quot  militcs  hal)e;unus 
super  dominium  nostrum.'    Liber  Niger,  i.  148. 
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of  knights'  fees  to  somethins  like  order  by  a  careful  examination  Assessment 
°    .  ®  ofscutage. 

of  the  Pipe  Rolls ;  but  so  long  as  scutages  were  collected  at  all, 

the  assessment  of  the  individual  depended  very  much  on  his 

own  report,  which  the  Exchequer  had  little  means  of  checking. 

The  donum,  auxilium,  or  tallage,  which  Henry  imposed  in  Assessment 
lieu  of  the  ancient  Danegeld,  was  assessed  by  the  officers  of  the  by^tl'nerant 
Exchequer.  In  11 68  the  whole  of  England  was  visited  \>y  a  the  Ex- 
small  commission  of  judges  and  clerks,  who  rated  the  sums  by 
which  the  freeholders  and  the  towns  were  to  supplement  the 
contributions  of  the  knights.  In  1173  a  tallage  on  the  royal 
demesne  was  assessed  by  six  detachments  of  Exchequer  officers, 
and  throughout  the  remainder  of  the  reign  the  fiscal  circuits 
correspond  with  those  of  the  justices,  or  tlie  fiscal  business  is 
done  by  the  justices  in  their  judicial  circuits.  This  method  of 
assessment,  like  that  of  scutage,  failed  to  secure  either  party 
against  the  other  ;  either  the  justices  had  to  accept  the  return 
of  the  tax-payer,  or  the  tax-payer  had  to  pay  as  the  judges 
directed  him  Little  help  could  be  expected  from  the  sheriff, 
who  indeed  was  generally  an  officer  of  the  Exchequer.  The 
assessment  of  the  justices  sometimes  varied  considerably  from 
that  of  the  payer,  and  in  one  recorded  instance  we  find  the 
tender  of  the  former  accepted  in  preference  to  the  valuation  of 
the  latter.  In  11 68  the  men  of  Honicastle  pay  £29  139.  ^d. 
for  an  aid,  '  quod  ipsi  assederunt  inter  se  concessu  justitiai'um 
aliter  (juam  justitiae  It  is  obvious  that  an  exaction,  the 
amount  of  which  was  settled  as  in  these  two  cases  by  the  state- 
ment of  the  payer,  was  removed  by  only  one  step  from  the 
character  of  a  voluntary  contril)ution.  That  step  might  be  a 
very  wide  one,  and  the  liberty  which  it  implied  might  be  very 
limited,  but  the  right  of  grant  and  the  right  of  assessment  were 
brouglit  into  immediate  juxtaposition. 

Wiien  however,  as  was  the  case  undiir  the  Assize  of  Arms  Porsonnl 
and  the  Saladin  Tithe,  personal  i)ropcrty  was  to  bo  rated,  it  r"i!urea 
hecame  clear  that  no  sate  assessment  could  be  based  cither  on  uasossmeni. 
the  taxpayer's  statement  of  his  own  liability,  or  on  the  unin- 

'  See  above,  p.  <;S4,  note  2. 

'  I'ipf  Jloll,  14  llun.  II  ;  MaJox,  Hint.  Exch.  p.  407. 
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Application  formed  opinion  of  the  sheriff  and  justices'.  To  remedy  this, 
of  the  jury  '■  ^ 

principle  to  Heurv  had  I'ecourse  to  his  favourite  expedient  of  the  jury.  He 
assessment  .  i  •  i  i 

of  personal  directed  that  the  quautity  and  character  of  ai'raour  which  each 
property 

mail  was  to  provide  should  he  determined  hy  the  report  of  a 
number  of  sworn  knights  and  other  lawful  men  of  each  neigh- 
bourhood, wlio  were  to  draw  up  a  list  of  tlie  men  within  their 
district,  with  a  distinct  statement  of  their  liability  ^  In  the 
collection  of  the  Saladin  Tithe,  in  which  the  king  himself  took 
an  active  part,  the  same  plan  Avas  adopted  :  where  suspicion 
arose  that  any  man  was  contributing  less  than  his  share,  four 
or  six  lawful  men  of  the  parish  were  chosen  to  declare  on  oath 
what  he  ought  to  give^.  The  great  precedent  for  this  pro- 
ceeding was  found  of  course  in  the  plan  by  which  the  Domesday 
Survey  had  been  made,  and  the  occasional  recognitions  of  fiscal 
It  is  applied  liability  which  had  been  taken  under  special  writs.  The  plan 
carucage.  ^^''^s  SO  successful  that  in  1198  it  was  applied  to  the  assessment 
of  the  carucage,  an  account  of  which  has  been  given  already'. 
The  assessment  of  the  thirteenth  in  a.d.  1207  was  however  not 
made  by  juries,  but  by  the  oath  of  the  individual  payer  taken 
before  the  justices*;  the  contributions  of  the  clergy  being  a 
matter  of  special  arrangement  made  by  the  archdeacons  ^.  The 
carucage  of  11 98  is  then  the  land-mark  of  the  progress  which 
the  representative  principle  expressed  by  the  jury  had  as  yet 
attained  in  the  matter  of  taxation. 
Question  of  '^'he  further  question,  which  ai-ose  chiefly  in  the  towns,  how 
of  lallagos.  the  sums  agreed  to  between  the  special  community  and  the 
Exchequer  were  to  be  adjusted  so  as  to  iiisure  the  fair  treat- 
ment of  individuals,  also  came  into  importance  as  soon  as  per- 
sonal property  was  liable  to  assessment.  We  learn  from  the 
story  of  William  Fitz-Osbert,  that  in  London  the  taxes  were 
raised  by  capitation  or  poll-tax,  every  citizen  ])oor  or  rich  con- 
tributing the  same  amount,  the  unfairness  of  the  rule  being 
com])cnsated  by  the  lightness  of  the  burden  wliich  so  many 

'  Bened.  i.  p.  278;  Select  Cli.artcrs,  p.  147. 

"  Bened.  ii.  31  ;  Select  Ch.vrters,  p.  152. 

'  Above,  p.  510. 

*  Patent  Rolls,  ed.  Hardy,  i.  72  ;  Select  Cliartens,  p.  275. 

'  Above,  p.  579,  note  1. 
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ioined  in  bearing.    William  came  forward  as  the  advocate  of  William 
the  poor,  and  declared  that  an  assessment  should  be  made  by  and 

1  •  •  ■  1  •  1  1      1    i.  ({''aduated 

which  each  man  should  pay  in  proportion  to  his  wealth  :  but  we  taxation. 

are  not  told  by  what  means  he  intended  to  carry  out  the  idea, 

and  his  intemperate  conduct  produced  the  riot  with  which  our 

knowledge  of  the  matter  terminates 

The  whole  subject  of  taxation  illustrates  the  gradual  way  in  Summary  of 
•    .  ^  .  .  .        °  ■'       the  subject, 

which  king  and  people  were  realising  the  idea  of  self-govern- 
ment. The  application  of  a  representative  scheme  to  the  work 
of  assessment,  and  the  recognition  that  the  liabihty  of  the  payer 
was  based  on  his  own  express  consent,  either  to  the  grant  itself  or 
to  the  amount  of  his  own  contribution,  mark  a  state  of  things  in 
which  tlie  concentration  of  local  interests  in  one  general  council 
was  all  that  was  needed  to  secure  the  tax-payer  from  ai'bitrary 
treatment  on  the  part  of  either  the  sovereign  or  his  ministers. 
This  becomes  still  more  evident  as  we  approach  the  wider  but 
eciually  important  sphere  of  judicial  action,  in  which  not  only 
the  principle,  but  the  actual  details  of  the  representative  system 
seem  progressively  to  assert  themselves.  Before  entering  upon 
tliis,  however,  some  notice  must  be  taken  of  the  military  system 
of  Henry  II  and  his  sons,  which,  as  exemplified  both  in  the 
scutage  and  in  the  Assize  of  Arms,  may  be  regarded  in  close 
connexion  with  his  expedients  of  taxation. 

162.  Henry  found  on  his  accession  the  three  kinds  of  military  Themilitarj- 
force,  wliicli  we  have  described  in  a  former  chapter^,  in  full  e.xist- 
cuce,  but  very  incompletely  organised,  and  in  consequence  of  the 
recent  troubles,  either  burdensome  to  the  nation  or  thoroughly 
ineffective.  Tlie  standing  army  of  mercenaries  he  was  bound 
by  tlie  treaty,  which  secured  him  the  succession,  to  disband  and 
l)anish  ;  the  general  body  of  tenants  in  chivalry  was  broken  up 
among  liic  feudatories  who  had  Iicon  fighliiig  each  for  himself; 
and  tlio  national  force  of  the  fynl,  which  by  its  very  nature  was 
capable  of  only  slight  discipline  and  occasional  usefulness,  had 
shared  in  tlic  general  disorder  of  the  country  conse(|U(Mit  on  the 
paralysis  of  govcriiinent.  Henry  from  the  very  first  years  of 
liis  reign  saw  that  peace  was  his  true  interest,  Imt  fliat  with  so 

'  Above,  p.  508.  Above,  p.  431  Hij. 
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wide  an  extent  of  territory  to  defend,  and  so  many  jealous 
enemies  to  keep  in  check,  he  could  have  no  peace  unless  he 
were  strong  enough  to  prevent  war.  Each  then  of  these  three 
expedients  he  saw  would  have  its  uses,  whilst  each  had  its 
defects.  The  mercenary  force  was  hateful  to  the  nation  ;  the 
feudal  levy  was  divided  according  to  the  interests  of  its  leaders, 
was  not  trustworthy  in  emergency,  and,  owing  to  the  strict  rules 
as  to  the  nature  and  duration  of  service,  was  incapable  of  being 
freely  bandied  :  the  national  militia  was  either  useless  for  foreign 
warfare,  or  could  be  made  useful  only  by  being  treated  as  a 
mercenary  force,  an  expedient  which  wasted  at  once  the  blood 
and  the  treasure  of  the  kingdom.  The  obvious  policy  was  to 
use  mercenaries  for  foreign  warfare,  and  to  employ  the  national 
militia  for  defence  and  for  the  maintenance  of  peace.  The 
feudal  levy,  like  the  rest  of  the  machinery  of  feudalism  which 
could  not  be  got  rid  of,  might  be  made  occasionally  useful  in 
both  ways,  but  would  be  more  useful  still,  if  it  could  be  made 
to  contribute  to  the  support  of  the  crown  in  ways  which  would 
leave  the  king  unembarrassed  by  the  minutiae  of  feudal  custom. 

This  policy  Heniy  maintained  more  or  less  continuously. 
He  fought  his  wars  on  the  Continent  by  means  of  mercenaries ' : 
he  had  a  standing  force  of  10,000  Brabanfons,  and  a  large 
number  of  Welsh  and  Gahvegian  soldiers.  Richard  followed 
the  example,  and  in  addition  to  these  embodied  a  force  of 
Basques  and  Navarrese,  two  races  whose  military  malpractices 
had  been  condemned  by  the  Lateran  Council  of  11 79,  and  who 
with  the  Braban9ons  and  Catalans  enjoy  the  evil  reputation  of 
being  the  forerunners  of  the  free  companies  of  the  next  age. 
Many  of  these  were  probably  Crusaders  who  had  returned  pen- 
niless from  the  East,  or  mere  bandits  and  brigands  who  by 
taking  foreign  service  had  escaped  the  justice  of  their  native 
lords.  John,  like  his  father  and  brother,  maintained  a  great 
host  of  these  adventurers,  and  with  them  fought  the  battles  and 
conducted  the  cruel  ravages  which  mark  the  dose  of  his  reim. 

'  '  Mavult  enim  princeps  stijiendiarios  qnani  Jomeatioos  bellicia  a])i)onere 
casibus.'    Dialogus,  i.  c.  9.    '  Nolens  vexare  a'^r.irios  niilitea  nec  burj^en- 

sem  nec  rusticorum  ninltitiidinfin  duxit,  uolidarios  vero  milites 

iiinunieroH.'    K.  de  Monte,  A.U.  1 159. 
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The  mercenary  force  only  comes  within  our  view  in  two  points  :  Mercenaries 

.  ...  broufihtto 

it  was  a  breach  of  the  compact  of  WaUingford,  in  spirit  at  least,  England 

that  such  a  host  ever  set  foot  on  English  soil ;  and  it  was  only  exceptional 

from  tiie  revenue  of  his  kingdom  that  Henry  could  draw  funds 

to  pay  its  expenses.    The  king  faithfully  obsen'ed  the  condition  : 

on  one  occasion  only  were  his  mercenaries  brought  to  England, 

and  then  it  was  to  repel  invasion,  for  the  purpose  of  which 

a  force  of  Flemish  soldiers  had  already  landed.    They  stayed 

in  England  for  a  month,  and  left  with  the  king  on  his  return 

to  France'.    Richard  had  no  inclination,  as  he  had  indeed  no 

temptation,  to  break  the  rule :  and  John's  mercenary  army, 

raised  to  repel  the  French  invasion  of  12 13,  in  itself  perhaps 

justified  by  the  emergency,  became  one  of  the  great  occasions 

of  his  downfall.    The  direct  question  of  the  payment  of  the  mer-  Payment  of 

...  1  ....  mercenaries 

cenanes  only  once  arises,  that  is  in  1198,  when  the  justiciar  refused, 
proposed  that  it  should  be  met  l)y  a  grant  for  the  express  purpose 
of  maintaining  a  body  of  knights,  and  was  defeated'  by  the  resolu- 
tion of  S.  Hugii  But  in  this  case  the  force  required  was  asked 
rather  as  a  substitute  for  personal  service  than  as  an  engine  of 
national  defence,  and  on  that  ground  it  was  refused. 

Henry's  manipulation  of  the  feudal  host  is  a  more  complex  Henry's 

manuf^e- 

matter,  for  there  can  be  little  doubt  that  he  desired  to  weaken  mentofthe 
c     1       •      1      T  ■       •        1    ■  feudal  force, 

the  great  feudatories  by  disarming  their  vassals,  as  well  as  to 

obtain  a  more  complete  command  of  the  resources  that  lay 

within  his  reach.    The  first  expedient  to  which  he  had  recourse  Joint 

was  to  break  through  the  net  of  feudal  custom  by  demanding  """'P™®"'' 

that  every  three  knights  should,  instead  of  serving  in  person, 

equip  one  of  their  number,  ])roba))ly  for  a  threefold  tcnn  of 

service.    This  was  done  in  the  Welsh  war  of  11 57,  and  furni.shed 

the  king  with  a  body  of  knights,  one-third  of  the  whole  knightly 

force  of  the  kingdom,  for  a  space  of  four  months  instead  of 

the  usual  forty  days'.    A  similar,  if  not  the  same,  plan  was 

adojjted  by  Richard,  who  in  the  council  of  Nottingham  in  1194 

demanded  a  third  part  of  the  knight-service  of  the  kingdom 

for  his  war  in  Normandy*:  and  .John  in  1205,  by  the  advice 

'  Bened.  i.  74.  ^  Above,  p.  509.  '  R.  do  Monte,  A.D.  1157. 

*  Hovedeu,  iii.  243. 
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of  the  council,  directed  that  every  nine  knights  should  join  to 
equip  a  tenth  with  wages  of  two  shillings  a  day  for  the  defence 
of  the  country  ^.  The  principle  involved  in  this  arrange- 
ment is  exactly  analogous  to  that  adopted  by  Charles  the  Great 
in  the  capitulary  of  a.d.  807,  in  which  he  directs  that  wheu 
there  is  war  in  Spain  or  with  the  Avars,  every  five  Saxon 
warriors  are  to  join  to  equip  a  sixth  ;  when  the  war  is  in 
Bohemia,  every  two  are  to  equip  a  third  ;  for  the  direct  defence 
of  the  country  each  is  to  present  himself  in  person  ^  This  rule 
is  in  dii'ect  agreement  with  the  Frank  system  of  armament  by 
which  the  poorer  landowners  combined  to  equip  a  fully-armed 
warrior,  as  was  the  Berkshire  custom  recorded  in  Domesday 
The  coincidence  may  be  accidental,  but  it  forms  one  of  a  great 
number  of  small  points  in  which  Henry's  administrative  expe- 
dients seem  to  be  borrowed  from  the  Karoliugiau  laws. 

A  second  and  more  comprehensive  measure  is  found  in  the 
institution  of  scutage,  which  we  have  already  examined  under 
the  head  of  taxation.  The  transition  by  which  the  fyrdwite  or 
jjenaltj'  for  neglecting  the  summons  to  arms, — a  fine  which  was 
provided  for  also  in  the  most  ancient  laws  of  the  Germanic 
races*, — was  so  modified  as  to  become  an  honourable  commutation 
for  personal  service,  was  not  so  great  as  might  appear  at  first 
sight.  Richard  Fitz-Neal  distinctly  ascribes  it  to  Henry's  Avish 
to  spare  the  blood  of  his  subjects ' ;  it  had  however  the  further 
merit  of  providing  the  king  with  money  to  pay  an  army  which 
he  could  handle  as  he  pleased  ;  it  helped  to  disarm  a  dangerous 
element  in  the  country ;  and  it  solved,  or  rather  waived  for  the 
time,  the  already  threatening  question  of  the  liability  to  foreign 
service.  That  it  was  used  by  John,  like  everything  else,  as  an  en- 
gine for  extortion,  or  that  in  later  reigns  it  was  made  an  excuse 
for  unrighteous  exaction  is  no  argument  against  its  original 
usefulness.  The  land-tax  ef  the  present  day  is  the  link  which 
binds  us,  directly  in  this  point,  with  the  custom  of  our  forefathers. 

■  Patent  Rolls,  i.  55  ;  Select  Charters,  pp.  273,  274.      '  Baluze,  i.  318- 
3  Baluze,  i.  317,  318;  above,  p.  117;  Waitz,  D.  V.  G.  iv.  471  sq. 
*  See  W.iitz,  I).  V.  G.  iv.  470  ;  Baluze,  i.  299,  300.    Tlie  lieribuniiuni  of 
the  Franks,  in  tlie  sense  of  a  ftne  for  not  going  to  war,  coircsponils  with 
the  Anglo-Saxon  fyrdwite.  °  Above,  p.  588,  note  1 . 
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The  Assize  of  Arms  in  1181  uras  intended  to  reform  and  Assize  of 
re-arm  the  national  force  of  tlie  fyrd.  It  directed  that  the  whole  constitution 
free  population,  the  communa  liherorum  hominum,  should  fur- 
nish themselves  with  arms.  The  owner  of  a  knight's  fee  must 
possess  a  coat  of  mail,  a  helmet,  a  shield,  and  a  lance ;  the  free- 
man possessing  sixteen  marks  of  rent  or  chattels  must  have  the 
same ;  the  owner  of  ten  marks  must  possess  a  hauberk,  a  head- 
piece of  iron,  and  a  lance  ;  and  all  burghers  and  freemen  a 
wambais,  head-piece,  and  lance  ^.  Hei-e  again  we  find  a  strict 
analog)'  with  the  Karolingian  system,  which  no  doubt  had  had  in 
this  respect  a  continuous  existence  on  the  Continent ;  a  similar 
assize  was  issued  by  Philip  of  Flanders  and  Philip  of  France  at 
the  same  time  ^.  Every  man  who  possessed  twelve  mansi  was, 
by  the  capitulaiy  of  a.d.  805,  obliged  to  possess  a  brunia  or  coat 
of  mail ' :  by  one  of  a.d.  779  it  is  forbidden  that  any  should  give 
or  sell  such  arms  to  a  stranger*:  by  that  of  a.d.  812  he  who 
possesses  more  than  the  necessarj-  equipment  must  employ  it,  or 
alienate  it,  in  the  royal  service  ^ :  all  these  are  minor  points  in 
which  the  language  of  the  Assize  almost  exactly  coincides.  It 
stands  however  in  still  closer  relation  to  the  sj'stem  of  the 
Lombard  kings. 

The  Assize  of  Arms  embodied  a  principle  of  perpetual  utilitv,  importance 

^  .       ^  ^     *  ' '  of  the  Assize 

and  one  the  history  of  which  is  easilj"  traceable,  from  the  first  of  Anns. 

germ  of  the  obligation  in  the  trinoda  necessitas,  down  to  the 

militia  armament  of  the  present  times  :  the  several  questions,  all 

of  them  imi)ortant  in  their  day,  connected  with  distraint  of 

knighthood,  the  commission  of  array  and  the  like,  directly 

'  Bened.  i.  278.  '  Bened.  i.  269,  270. 

'  B;iluze,  i.  297,  301,  &c.  The  capitulary  '  de  expe  iitione  Romana,' 
which  directs  that  each  man  shall  have  a  brunia  for  ever}'  ten  mani^i,  is  a 
fabrication  ;  Pertz,  Legg.  ii.  App.  p.  ,^  ;  but  the  edict  of  the  Lombard  king 
Haistulf  (a.d.  750)  furnisiie.s  a  very  iniport-tnt  parallel :  '  Stetit  ut  ille  homo 
qui  habet  8eptein  ciHas  inassarias  habeat  loricani  suain  cum  reliqua  concia- 
tura  sua,  debeat  habere  et  cavalloa  ;  et  si  super  habutrrit  per  isto  numero 
debeat  habere  cal>allo8  et  p  liqua  annatura  :  item  placuit  ut  illi  homines 
qui  non  habent  casaa  massarias  et  habeiit  40  jugi.s  teira;  habeant  cavallum 
et  scutum  et  lanceam  ;  item  de  niinoribus  liominibus  jiriiicipi  plaouit  ut, 
si  pos.sunt  liabere  scutum,  habeant  coccora  cum  saj;itt.iH  ot  arcum  ;  item 
de  illis  liominil)Us  qui  ne::;otiatit<.'S  sunt  ct  |>t.'cunias  nun  habent,  <{ui  sunt 
niajorcs  ct  ]iotentcH  habeant  liiricam  et  cavnilos,  scutum  et  lanceam;  qui 
sunt  sequentes  habeant  caballos  scutum  et  lanceam  ;  et  qui  minores  habeant 
coccoras  cum  sngittas  et  arcum.'  Edictus,  &c.  Longobardorum,  ed.  Bluhme, 
Hanover,  1869.  '  Baluzc,  i.  277,  29;,  301.  '  lb.  i.  340. 
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connect  themselves  with  it.  It  has  however  in  its  relation  to 
the  maintenance  of  the  peace  another  important  bearing,  which 
The^Assize  connects  it  directly  with  the  agency  of  the  county  courts.  The 
'jurati  ad  arma,'  the  freemen  sworn  imder  the  Assize  to  furnish 
themselves  with  arms,  were  under  the  special  charge  of  the 
sheriff,  and  come  into  prominence  again  under  Henry  III.  In 
the  writ  of  1205,  already  referred  to,  John  directs  the  general 
armament  of  the  people  to  resist  invasion,  but  without  minute 
instructions,  under  the  severe  penalty  of  being  reduced  to  per- 
petual servitude.  The  duty  of  watch  and  ward,  of  following  the 
hue  and  cry,  and  of  taking  the  oath  of  the  peace,  prescribed  in 
1 195,  serve  to  connect  the  several  duties  of  the  freeholder  with 
the  obligation  of  the  ancient  allodial  owner ;  but  they  come 
before  us  in  other  jjlaces. 

Mainten-         Whilst  Henry  however  thus  attempted  to  unite  the  whole 

ance  of  the  ....  •      t  r 

feudal  force,  free  people  under  proper  disciiiline  for  national  defence,  he 

maintained  the  show  at  least  of  the  feudal  force:  in  11 77  he 

brought  the  whole  of  the  knights  to  Winchester,  and  made  a 

grand  demonstration  of  the  military  strength  of  the  kingdom^  : 

the  plan  was  followed  on  several  occasions  by  John,  although, 

as  we  have  already  seen,  the  only  result  of  the  assembly,  and 

perhaps  the  only  purpose  for  which  he  brought  it  together,  was 

the  extortion  of  money,  by  way  of  fine  or  in  commutation  of 

further  service  ^. 

Naval  force      The  naval  force  of  the  kingdom  during  the  twelfth  ccntui-y,  so 

of  the  .  *  ... 

kiiiKdom.     far  as  it  can  be  regarded  as  a  national  institution,  nmst  have 

depended  for  existence  on  the  three  principles  by  which  the 
army  was  sustained,  but  in  different  proportions  and  com- 
binations. The  usage  of  the  reign  of  Ethclred,  according  to 
which  each  shire  furnished  its  quota  of  sliips  ^,  had  disappeared 
before  the  Domesday  Survey,  although  England  had  continued 
to  be  a  naval  power  throughout  the  reign  of  the  Confessor. 
Possibly  the  fleet  had  become  less  important  as  the  danger  of 
Danish  invasion  was  less  constantly  imminent.  The  great 
vassals  of  the  Contpiest  had,  it  is  said,  nicnted  their  great 
rewards  by  their  contributions  to  the  Norman  fleet  *,  but  none 
of  them  received  or  held  their  English  lands  on  the  condition  of 
'  Above,  p.  565.       "  lb.  p.  523.       '  II).  p.  116.       *  lb.  p.  357. 
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service  by  sea.    The  inland  counties  in  some  cases  reported  in  Ships  of 

.  .  .  ^  Dover. 

Domesday  book  special  services  due  when  the  king  went  to  sea ; 
and  Dover  held  its  liberties  in  return  for  a  provision  of  twenty 
ships  to  be  kept  for  fifteen  days  annually  in  the  king's  service  ^. 
The  fleet  however  is  not  a  prominent  object  in  the  Survey. 

Tet  the  kings,  possessing  so  extensive  a  sea-board  in  both  Eng-  The  fleets 
land  and  France,  were  never  at  a  loss  for  ships  ;  and  the  ships  when  aooordfiie  to 
assembled  were,  like  the  fjTd,  ranged  according  to  the  counties  froliT^ich 
from  which  they  came.    The  crusading  expedition  of  a.d.  1147, 
by  which  Lisbon  was  taken,  was  to  a  certain  extent  a  volunteer 
expedition,  and  may  not  be  a  fair  instance  of  the  usual  practice  : 
in  it  however  the  ships  of  Norfolk  and  Suffolk  sailed  under 
Hervey  Glanvill,  a  local  magnate ;  those  of  Kent  under  Simon 
of  Dover  ;  those  of  London,  Hastings,  Southampton,  and  Bristol 
under  their  own  captains^.    The  London  crusaders  of  1188  and 
1 190  seem  to  have  had  an  organisation  of  their  own,  although 
in  the  latter  case  they  formed  part  of  a  fleet  commanded  by 
royal  officers  who  bore  the  names  of  justiciars  and  constables  ^ 
Richard  made  laws  for  this  fleet,  with  the  counsel  of  his  '  probi  Richard 
homines,'  and  enjoined  the  observance  of  them  on  his  own  sub-  for  the^flea. 
jects  in  the  strictest  terms,  compelling  them  to  swear  obedience, 
and  commanding  them  as  they  cared  for  their  fortunes  at  home 
to  act  in  proper  submission  to  their  justiciars. 

Even  of  the  fleet  of  1190  a  large  proportion  was  in  no  The  hefrin- 
respect  national  property  :  the  vessels  of  transport  which  com-  pe'nnanent 
posed  no  small  part  of  it  were  no  doubt  hired  by  the  king,  '""^ 
or  possibly  impressed  for  the  occasion.    Dover  and  Hastings 
held  their  liberties  by  furnishing  twenty  ships  each  for  the 
king's  service,  and  the  rest  of  the  Cinque  Ports  doubtless 
contributed  in  proportion.    The  vessels  of  war  however,  the 
galleys,  must  have  been  the  property  of  the  king,  and  it  is  pro- 
bably to  this  crusade  that  we  owje  the  germ  of  a  permanent  navy. 
Such  a  navy  must  have  been  from  remote  antiquity  an  institu- 

'  Domeml.  i.  i.  Samlwich  owed  the  Hame  service  ;  and  Honinoy  with 
other  ports  owed  sea- service. 

'  Exptignatio  Lyxbonensis,  Chron.  Rich.  I,  i.  p.  cxliv. 

'  Hoveden,  iii.  46  sq.  ;  Benedict,  ii.  i  jo  sq.  The  cointnanders  are  called 
constables  by  Hoveden,  iii.  36,  justiciars  by  Bened.  ii.  no. 
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Pisans,  the  Genoese,  and  the  Venetians  possessed  large  fleets  of 

armed  transports,  which  were  hired  by  the  French  and  German 
Crusaders :  the  king  of  Sicily  had  his  '  stolium  fortunatum,'  for 
whose  commander  he  borrowed  the  Arabic  title  of  Emir  or 
Admiral  \    The  Danes  and  the  Flemings  likewise  possessed 
naval  forces,  but  these  pi'obably  belonged  to  individual  ad- 
venturers, amongst  whom  the  king  or  the  count  might  be  the 
■  first.    In  England  itself  Hugh  de  Puiset,  the  bishop  of  Durham, 
had  his  own  great  ship,  which  became  royal  property  at  his 
death  ^.    Except  for  the  distant  expeditions  to  Palestine,  the 
king  needed  only  such  a  squadron  as  would  carry  him  and  his 
court  from  time  to  time  across  the  Channel  ^ :  the  defence  of  the 
coast  must  have  been  maintained  as  of  old  by  local  resources, 
nent'^fleet  a"  "^^^^  permanent  fleet  then  was  from  its  very  origin  a  fleet  of 
cenaries"*'^'  Diercenaries,  and  was  maintained  from  the  royal  revenue  just  as 
a  band  of  Brabangons  might  have  been,  although,  as  the  English 
.  merchant  service  was  the  readiest  resource  for  recruits,  the 
royal  fleet  was  chiefly  manned  by  Englishmen.    John's  naval 
armament  was  organised  on  this  plan ;  but  it  is  not  until  after 
the  date  of  the  Charter,  which  limits  our  present  inquiries,  that 
its  importance  comes  into  historical  prominence.    The  legisla- 
tion of  the  Admiralty,  which  is  referred  to  the  present  period 
by  writers  of  the  fifteenth  century,  is  either  antedated,  or  so 
modified  by  translation  and  adaptation  that  it  is  not  to  be 
recognised  as  twelfth-century  work. 
The  king        It  is  clear  from  what  has  been  said  that  the  mercenary  force 
master.  ^  ^  of  army  and  navy  was,  so  far  as  its  maintenance  is  concerned, 
dependent  on  no  authority  but  that  of  the  king,  who  paid  its 
expenses,  as  he  did  all  other  national  and  personal  expenses,  out 
of  the  general  fund  accruing  to  the  Exchequer,  over  wliicli  the 
national  council  neither  possessed  nor  as  yet  claimed  control. 
Judicature.      163.  The  judicial  measures  of  Henry  II  constitute  a  very  im- 

'  Bened.  i.  171  ;  ii.  128.  2  Madox,  Hist.  Exch.  p.  493. 

'  Henry  II  had  one  ship  of  his  own  until  Bccket  ordered  three  very 
good  ones  to  l)e  built  and  e(iui|)|)ed  ;  these  he  presented  to  his  master. 
W.  Fitz  Stephen  (V.  S.  Thoni.),  i,  193.  The  full  number  furnished  by  the 
Cinque  Porta  under  Edward  111  was  fifty-seven,  twenty-one  each  by 
Dover  and  Hastings,  five  each  by  Ilomney,  Ilythe,  and  Sandwich. 
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portant  part  of  his  general  policy.  They  have  been  noticed  in  Recapitula- 
their  personal  and  political  bearing  in  the  last  chapter.  We  have  judicial 
there  seen  how  the  original  impulse  was  given  to  his  reforms  HenJy°ll ; 
by  the  terms  on  which  the  Crown  was  secured  to  him,  how 
those  reforms  were  moulded  by  his  peculiar  genius  or  by  the 
influence  of  well-chosen  advisers,  the  tradition  of  the  Exchequer 
forming  an  important  element ;  how  the  several  steps  in  advance 
were  partly  guided  by  a  desire  to  limit  the  judicial  power  of  the 
great  feudal  vassals,  and  to  protect  the  people  against  the  misuse 
by  the  local  magnates  of  that  influence  in  the  county  courts 
which  had  fallen  into  their  hands.  "\Ve  have  accordingly  noted 
the  chief  occasions  on  which  the  sheriffs,  and  even  the  royal 
judges,  were  brought  to  special  account,  and  displaced  to  make 
way,  either  for  men  who  had  received  a  better  legal  training,  or 
for  such  as  were  less  closely  connected  with  the  ruling  families 
of  the  district,  or  for  those  who  would  bring  the  shire  adminis- 
tration into  more  thorough  concert  with  the  supreme  adminis- 
tration, if  not  completely  imder  its  control.    We  have  traced,  and  of 

^  Eichard  s 

under  the  history  of  Hubert  Walter  and  Geoffrey  Fitz-Peter,  a  ministers, 
growing  spirit  of  legal  reform,  a  rapid  invention  of  new  ma- 
chinery or  adaptation  of  the  old  machinery  to  new  ends,  not 
indeed  free  from  the  imputation  that  it  was  chiefly  stimulated 
by  financial  considerations,  but  still  in  its  ultimate  results  con- 
ducive to  the  growth  and  conscious  realisation  of  the  idea  of 
self-government.  And  we  have  further  inferred  that  the  attitude 
taken  by  the  clergj-,  the  barons,  and  the  commons  at  the  date  of 
the  Great  Charter  was  produced  by  the  altered  circumstances  in 
which  the  kingdom  was  placed  by  these  changes  :  that  whilst 
on  the  one  hand  they  liad  given  to  the  king  an  overwhelming 
power,  they  had  on  the  other  revealed  to  the  Three  Estates  the 
unity  of  their  interests,  and  the  possibility  of  erecting  a  well- 
compacted  fabric  of  liberty.  •  We  have  now  to  trace  the  mecha- 
nical workings  involved  in  this  history. 

Henry  at  his  accession  found  the  administrative  svstcm  in  the  Cotiditionof 

"  things  111 

most  attenuated  state.    Twenty  years  of  misrule  luul  seen  th  1155. 
polity  of  his  grandfather  broken  up  rather  than  suspended,  and 
very  few  of  the  old  servants  of  the  State  survived.  Such  judicial 
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macliinery  as  existed  seems  to  have  been  sustained  by  Richard 
de  Lucy,  but  the  year  which  had  elapsed  since  the  pacification 
had  only  given  time  to  attempt  the  uprooting  of  the  evils  of 
misrule,  not  to  lay  the  foundations  or  to  rebuild  the  fabric  of  a 
sound  government.  Hence  Henry's  reforms,  although,  so  far  as 
he  was  able  to  get  aid  from  his  grandfather's  ministers,  they 
were  based  upon  the  older  sj'stem,  owe  very  much  to  the  king 
himself,  and,  from  the  outset  of  the  reign,  exhibit  marks  of 
decided  growth  and  difference  from  the  former  state  of  things. 
The  Exchequer  was  restored  under  Bishop  Nigel  as  it  had  existed 
under  Bishop  Roger,  but  the  Curia  Regis  from  the  first  presents 
a  much  more  definite  appearance  than  before.  Still  one  with 
the  Exchequer  in  its  personal  staff,  it  has  much  more  inde- 
pendent action  and  a  wider  sphere ;  it  developes  a  new  and 
elaborate  system  of  rules  and  customs.  The  king's  personal 
tribunal  continues  to  be  a  supreme  and  ultimate  resort,  but  the 
royal  judicature  from  time  to  time  throws  off  offshoots,  which 
before  the  end  of  the  period  constitute  a  system  of  courts  and 
jurisdictions  that  with  some  developments  and  modifications 
subsist  to  our  own  day. 

The  judicature  may  be  divided  into  three  branches,  the  central 
and  supreme  court  or  courts,  the  provincial,  popular,  or  common 
law  tribunals,  and  the  visitatorial  jurisdiction  by  which  the  first 
interfered  with,  regulated,  and  remodelled  the  second  :  and  these 
may  be  noticed  in  the  order  of  their  authority ;  first,  the  king's 
courts;  secondly, the  itinerant  justices ;  thirdly, the  local  tribunals. 

The  Exchequer  and  the  Curia  Regis  continue  throughout  this 
])eriod  to  exist  in  that  close  ixnion  which  proves  their  original 
identity ;  but  whereas  under  Henry  I  the  financial  character, 
under  Henry  II  the  judicial  aspect,  of  the  board  is  the  most 
prominent.  In  the  former  reign  the  Curia  Regis,  except  when 
the  king  takes  a  personal  share  in  the  business,  seems  to  be  a 
judicial  session  of  the  Exchequer,  an  adaptation  of  Exchequer 
machinery  to  judicial  purposes  ;  under  the  latter  the  Exchequer 
seems  to  be  rather  a  financial  session  of  the  Curia  Regis.  The 
king  is  ostensibly  the  head  of  the  one   the  justiciar  the  principal 

'  'Regis  Curia,  in  qua  iiwo  iu  propria  persona  jura  decemit ;  .  .  ex  officio 
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actor  in  the  other  ;  but  still  the  fabric  is  the  same  :  the  judges  Close  union 
are  the  same  ;  the  transactions  of  the  Curia  frequently  take 
place  in  the  chamber  of  the  Exchequer,  and  are  recorded  in  its 
Rolls ;  and,  through  all  the  changes  by  which  the  Curia  is 
modelled  and  divided,  the  Exchequer  forms  a  rallying-point, 
or  common  grovmd,  on  which  all  the  members  of  the  supreme 
judicature  seem  to  meet,  as  in  the  more  modern  Court  of  Ex- 
chequer Chamber  at  the  present  day. 

The  financial  system  of  the  Exchequer,  as  it  existed  under  Continuity 
Henry  I,  has  been  already  described,  and  illustrated  from  the  quer  usages, 
single  Pipe  Roll  of  the  reign  as  well  as  from  the  Dialogus  de 
Scaccario  ^  The  latter  work  describes  the  practice  of  the  year 
1 1 78,  in  language  which  shows  a  substantial  agreement  with  the 
system  presented  in  the  Roll  of  11 30.  This  organisation  there- 
fore it  is  unnecessar}-  to  recapitulate  here.  The  points  in  which 
change  and  development  are  traceable  are  either  minute  matters 
of  procedure,  which  scarcely  come  within  the  view  of  constitu- 
tional history,  or  matters  of  legal  interest  which  belong  more 
strictly  to  the  history  of  the  Curia  Regis  and  itinerant  iurisdic-  Special  lepal 

7  .  business  in 

tions.  The  Court  of  Exchequer,  taking  special  cognisance  of  the  Exche- 
suits  touching  the  revenue,  possessing  a  difierent  body  of  judges  ^ 
and  a  distinct  code  of  customs,  has  not  yet  a  separate  existence ; 
but  it  may  be  justly  presumed  that  where  such  suits  were  enter- 
tained, the  judges  before  whom  they  were  tried  would  be  those 
who  were  most  familiar  with  the  financial  work.  The  fines  levied 
for  legal  purposes,  which  were  originally  the  determinate  agree- 
ments between  litigants  drawn  up  and  recorded  in  the  king's 
coiirt,  and  were  a  source  of  constant  income  to  the  Crown, 
were  regularly  concluded  '  ad  scaccarium  - but  the  judges  who 
witnessed  the  transaction  were  not  a  permanent  committee  of 
oflBcers  ;  they  were  apparently  a  selection  for  each  occasion  from 
the  whole  body  of  the  Curia,  all  of  whom  were,  it  is  probable, 
equally  eligible  and  of  equal  authority.  Tlie  records  of  the 
Exchequer  grow  during  the  period  in  bulk  and  in  number :  the 

principal!  tcr  residet  [in  scaccario]  immo  et  praesidet  primus  in  regno 
cJipitalis  Kcilicet  juHtitia.'    DialoguR,  i.  c.  4.  '  AUivc,  p.  377. 

'  fiet-  illustrationH  of  buKini-so  done  '  ad  Rcaccariuin '  in  the  reign  of 
Henry  II  in  Madox,  Hist.  Exch.  pp.  144,  145. 
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Increase  of  Pipe  Rolls  of  Henry  11  ^  are  supplemented  under  John  by 
ReooMs!^'^   Oblate,  Liberate,  and  Mise  Rolls^  in  which  the  particular  out- 
goings on  the  heads  of  royal  allowances,  benefactions,  and  other 
payments  are  circumstantially  recorded.    The  Great  Rolls  of  the 
Pipe  however  continue  to  contain  the  summaries  and  authori- 
tative details  of  the  national  account. 
Growth  of       The  Curia  Regis  of  Henry  II  attained  its  ultimate  constitution 
Regis.        by  a  long  series  of  somewhat  rapid  changes.    In  the  early  years 
of  the  reign  it  appears  to  be,  as  it  had  been  under  Henry  I,  a 
tribunal  of  exceptional  resort  to  which  appeals,  although  increas- 
ing in  numbei',  were  still  compai'atively  rare,  and  the  action  of 
which  is  scarcely  distinguishable  from  that  of  the  national 
council.    The  king  himself  took  a  leading  part  in  the  business, 
much  of  which  was  done  in  his  presence ;  and  even  in  his 
absence  the  action  of  the  justiciar  seems  to  dejiend  on  the  royal 
Personal     pleasure  as  indicated  by  special  writs.    Such  at  least  is  the 
the  king.     impression  made  by  the  long  details  of  litigation  contained  in 
the  Chronicle  of  Battle,  and  in  the  account  of  Richard  de  Anesty, 
who  has  preserved  the  record  of  his  delays  and  expenses  in 
a  suit  which  lasted  from  11 58  to  1163^    Yet  side  by  side 
with  this  there  appears  a  show  of  judicial  activity  among  the 
subordinate  members  of  the  household,  the  court,  and  the 
The  Chan.    Exchequer.    The  Cliancellor,  as  we  learn  from  the  Lives  of 
S.  Thomas,  was  constantly  employed  in  judicial  work,  whether 
in  attendance  on  the  king,  or,  as  the  Pipe  Rolls  also  testify,  in 
provincial  visitations.    As  early  as  the  second  year  of  the  reign, 

'  Only  three  Pipe  Rolls  of  Henry  II  are  in  print,  one  of  Richard,  and 
one  of  the  reigii  of  John  :  it  is  greatly  to  be  desired  that  the  whole  series 
for  the  two  former  reigns  niiglit  be  ]Hiblislied.  They  are  the  only  com- 
plete series  of  records  for  the  period,  and  throw  a  great  deal  of  light  on 
every  department  of  history,  although  commonly  known  only  through  the 
medium  of  Madox's  work. 

'  The  Fines  of  the  reigns  of  Richard  and  John  were  edited  by  Hunter 
amone;  the  publications  of  the  Record  Commission,  in  1835  and  1S44;  the 
Rotuli  de  oblatis  of  John  and  the  Rotuli  'de  Liberate  ac  de  Misis  et 
Praestitis '  in  1844  by  .Sir  T.  DufJiis  Hardy;  the  Hotuli  Curiae  Regis  of 
Richard  and  John  by  Sir  F.  Palgrave  in  1835  ;  and  the  CUose  and  Patent 
Rolls  of  John  between  1833  and  1844  l)y  Sir  T.  I).  Hardy. 

^  This  important  record  i.s  only  to  bo  found  in  Sir  F.  Palgrave's  Rise 
and  Progress  of  the  English  CommojiwealtL  (vol.  ii),  where  it  is  illustrated 
by  most  interesting  notes. 
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Henry  of  Essex  the  Constable,  Thomas  the  Chancellor,  and  the  Trials  in  the 
earl  of  Leicester  the  cojusticiar,  are  found  hearing  pleas  in 
different  counties  ^  The  Chancellor,  if  we  may  believe  the  con- 
sistent evidence  of  his  biographers,  habitually  relieved  the  king 
of  the  irksome  part  of  his  judicial  duties  ^.  From  the  Con-  The  Curia  in 
stitutions  of  Clarendon  again  we  learn  that  the  Curia  Regis 
possessed  the  organisation  of  an  established  tribunal,  the  action 
of  which  in  ecclesiastical  cases  must  be  held  to  prove  a  still 
wider  action  in  secular  causes.  In  1 165,  the  year  after  the  enact- 
ment of  the  Constitutions,  we  have  an  agreement  between  the 
abbots  of  "Westminster  and  S.  Alban's  attested  by  several  of 
the  ministers  of  the  Exchequer  under  the  title  of  justices^,  and 
in  1 166  we  come  to  the  Assize  of  Clarendon,  which  marks  an  In  m66. 
epoch  in  the  administration  of,  at  least,  the  criminal  law. 
During  these  years — for  such  is  the  reasonable  inference — the 
judicial  work  of  the  Curia  Regis  had  been  growing  until  it  was 
more  than  the  king  and  his  regular  ministers  of  state  could  dis- 
patch, and  was  thus  falling,  even  more  completely  than  it  had 
done  under  Henry  I,  into  the  hands  of  the  officers  of  the 

Exchequer.    The  system  of  recognitions  was,  as  the  Constitu-  Increase  of 

.       ,  business, 
tions  of  Clarendon  prove,  in  full  play,  and  the  superior  chances 

of  justice  which  that  system  afforded  were  drawing  larger 

business  to  the  court,  and  at  the  same  time  involved  a  vast 

'officina  brevium,'  with  a  body  of  trained  clerks^  and  a  regular 

code  of  practical  jurisprudence.    Unfortunately  we  are  unable 

to  discover  the  date  at  which  the  Great  Assize  was  issued;  if 

this  were  known,  it  would  probably  be  found  to  coincide  with 

one  of  the  periods  at  which  great  changes  were  made  in  the 

judicial  staff. 

The  first  however  of  these  epochs  is  the  year  1166.  The 

'  Pipe  RoIIb  of  Henry  II,  pj).  17,  26,  65.  An  aHsizc  of  the  Chancellor 
and  Henry  of  Esnex  in  inentionod  in  Essex,  pleas  of  the  ChanctOlor  and  the 
earl  of  Leicester  in  Eincolnsliiro,  in  the  Hccond  year.  In  the  fourth  year 
are  enterud  jiloas  of  the  Chancellor  in  MiddloHcx. 

'  Roger  of  I'ontigny  (V.  S.  Tlioni.  od.  (iilcM),  i.  102  ;  W.  l'"itz-Stephen, 
ibid.  i.  170,  186. 

"  Afadox,  HiHt.  Exch.  j).  30;  Fonnnlare  Angl.  p.  xix. 

'  Under  Hecket  as  Chancellnr  were  fifty-two  clerks  ;  some  of  them  how- 
ever belonged  to  his  private  retinue.    W.  Fitz-Stephen,  i.  if)6. 
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In  1 1 68. 


In  1 1 76. 


Growth  of 
the  stall' of 
judges. 


changes  iu  the  Curia  Eegis  at  this  date  were  so  great  as  to  call 
for  especial  notice  from  John  of  Salisbury,  even  in  the  height  of 
the  Becket  controversy  ^;  and  the  Assize  of  Clarendon,  which 
belongs  to  the  same  year,  denotes  the  character  of  the  changes. 
Yet  the  Assize  of  Clarendon  was  directed  to  the  improvement 
of  provincial  justice  ;  and  it  was  carried  out,  not  hy  a  new  body 
of  judges,  but  by  two  of  the  king's  ministers,  the  justiciar  and 
the  earl  of  Essex,  with  the  assistance  of  the  sheriffs,  who,  acting 
under  royal  writ  as  administrators  of  the  new  law,  still  engrossed 
the  title  of  '  justitiae  errantes  The  development  of  the 
central  jurisdiction  is  traceable  by  inference  fi'om  that  of  the 
provincial  judicature.  The  four  Exchequer  officers '  who  assessed 
the  aid  jjur  fille  viarier  in  1168  are  found  hearing  placita  and 
attesting  concords  shortly  after ;  it  follows  that  they  acted  not  only 
as  taxers  but  as  judges.  The  six  circuits  of  the  tallagers  of  1 173 
were  no  doubt  suggestive  of  the  two  circuits  of  the  justices  iu 

1175  and  the  six  circuits  of  the  judges  in  1 176  ^  It  is  then  to 
these  years,  from  11 66  to  1176,  that  we  must  refer  the  creation 
or  development  of  the  large  staff  of  judges  in  the  Curia  Eegis 
which  we  find  acting  iu  11 78.    All  the  eighteen  justices  of 

1176  were  officers  of  the  Exchequer;  some  of  them  are  found 
in  1 1 75  holding  'placita  Curiae  Regis'  in  bodies  of  three  or 
four  judges  ^,  and  not  in  the  same  combinations  iu  which  they 
took  their  judicial  journeys.  We  can  scarcely  help  the  con- 
clusion that  the  new  jurispmdence  was  being  administered  by 

■  '  Quae  autem  circa  Anglorum  curiam  innovautur,  ubi  rerum  crebrae 
mutationes  sunt,  vobis  notiora  esse  arbitn)r  quam  nobis.'  John  of  Salisbury 
■writes  thus  to  Bartholomew  bishop  of  Exeter  ;  Ep.  145. 

^  Above,  p.  389,  note  I. 

'  Ricliard  of  Uchester,  Wido  dean  of  Waltliam,  Reginald  of  AVarenne, 
and  William  Basset,  were  the  four.    See  ^ladux.  Hist.  E.xcli.  pp.  I02,  145. 

'  See  tlie  lists  for  1176,  in  Bened.  i.  107;  Maik)\,  Hi.st.  E.vcli.  p.  86;  and 
those  for  11 73  are  in  the  Pipe  Rolls  only.  In  1 175,  Ranulph  Glanvill  and 
Hugh  de  Cressi  visited  the  eastern  and  nii<llaud  counties,  William  do 
Lanvalei  and  Thomas  Basset  the  south  and  west.    Ibid.  p.  85. 

'  For  instance,  in  1 1 76  William  l  itz-Ralph,  Bertram  de  Verdun,  and 
William  Ba.s.set  he;ir  pleas  in  Curia  Regis  touching  Buckingliamsliire  and 
Bedfordshire  :  yet,  on  the  eyre,  these  two  counties  are  visited  by  three 
other  judges  ;  moreover  Bertram  de  Vi  r.lun  visited  Worcestershire,  and  the 
other  two  witli  Hugli  de  Gundeville  visited  seven  midland  counties.  The 
first  placita  Curiae  llecjis  mentioned  by  Alado.x  are  iu  1175.  lli.-'t.  E.cli. 
I'l>-  64,  65. 


XIII.] 


The  Curia  Regis. 


6oi 


committees  of  the  general  body  of  justices,  wlio  were  equally 
qualified  to  sit  in  the  Curia  and  Exchequer  and  to  undertake 
the  fiscal  and  judicial  woi'k  of  the  eyre. 

The  year  1 178  furnishes  another  epoch.    Henry  finding  that  ^''^irry.j'je- 
the  eighteen  judges  of  the  Curia  were  too  many,  that  they  caused  "J^^'^^'*' 
entanglements  in  the  business  of  the  court,  and  expense  and 
distress  to  the  suitors,  reduced  them  at  once  to  five\  Some 
Avere  dismissed  perhaps  for  misconduct ;  but  very  many  of  the 
existing  judges  reappear  again  in  functions  scarcely  distinguish- 
able from  those  which  they  had  discharged  before.    Yet  the 
statement  of  the  diminution  of  their  number,  which  is  made  by 
a  historian  singularly  well  informed  as  to  the  affairs  of  the 
court,  has  considerable  significance.    From  this  date  we  may  The  Curia 
fix  the  existence  of  the  sittings  of  the  Curia  Regis  '  in  Banco.'  banco.' 
Their  proceedings  are  still  nominally  transacted  '  coram  rcge,' 
but  nominally  only.    '  The  five  are  to  hear  all  the  complaints 
of  the  kingdom  and  to  do  right,  and  not  to  depart  from  the 
Curia  Regis.'    Questions  which  are  too  hard  for  them  are  to  be 
referred  to  the  king  in  person,  who  will  decide  them  with  the 
advice  of  the  wise  men  of  the  kingdom. 

The  year  11 79  witnessed  another  change,  possibly  however  of  Changes  in 
persons  rather  than  of  system.  The  great  justiciar  had  resigned, 
and  Henry  had  put  the  office  as  it  were  into  commission,  em- 
ploying the,  bishops  of  Norwich,  Ely,  and  Winchester  as  heads 
of  thr<!e  bodies  of  itinerant  judges,  each  containing  two  clerks 
and  three  knights.  A  fourth  l)ody,  to  which  the  northern 
counties  were  assigned,  contained  lUmulf  Glanvill,  who  Avas  to 
succeed,  the  next  year,  to  the  justiciarship,  with  five  other 
judges.    This  fourth  committee,  according  to  the  chronicler, 

'  Benedict,  i.  207:  '  Itaquc  doniiniiH  rex  niorain  faciens  in  Anglia  quae- 
sivit  de  justitii.-i  (|Uo«  in  Aiiglia  constituerat,  «i  bene  et  niodchte  Itactave- 
ruiit  lioniiiieH  regni ;  et  cum  didicis.set  <|Uod  terra  et  lioniines  terrae  niniia 
f,aavali  essent  ex  tanta  jiiHtitiaruni  iiiultitudiue,  <iuia  octodecini  erant 
numero  ;  per  c()n«iliuin  Ka|iientiuiii  rcgni  Kui  (|uin<iue  tuntvini  elc^jit,  duos 
scilicet  olericos  et  treh  laicos  :  et  erant  onineH  de  j)rivata  faniilia  Kua.  Et 
Ktatuit  (luod  illi  (|uin<iue  audirent  omnes  clamores  regni,  et  rectum  facerent, 
et  ([uod  a  Curia  Ile;,nM  iiou  recedereiit,  Hed  ihi  ad  auiliendum  claiiioreH 
hominiini  remanerent,  ita  ut,  Hi  ali(|ua  f|uaenti<)  inter  eoH  veiiirct  quae  j)er 
eos  ad  fineni  duci  non  jxjsset,  auditui  refjii)  pracHcntoretur  et  mcut  ei  et 
Baj)ientioribuH  rcgiii  placoret  temiinaretur.' 
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The  Curia  entered  into  the  place  assigned  in  1178  to  the  five  judges 
retained  in  the  Curia  ;  '  these  six  are  the  justices  constituted  in 
the  Curia  Regis  to  hear  the  complaints  of  the  people  ^ : '  why 
the  circuit  most  remote  from  the  capital  was  assigned  to  them 
we  are  not  told,  but  as  the  whole  business  of  the  ejTe  was  con- 
cluded between  April  i  and  August  27,  there  could  have  been 
no  insuperable  difficulty. 

This  is  the  last  notice  of  the  constitution  of  the  Curia  Regis 
which  the  historians  of  Henry's  reign  have  preserved  to  us :  and 
the  modifications  which  are  traceable  in  records  from  this  point 
to  the  date  of  Magna  Carta  are  of  personal  rather  than  legal 
importance.  The  work  of  Glanvill  furnishes  us  with  the  rules 
of  procedure  ;  the  Rotuli  Curiae  Regis  which  begin  in  1194 
aff"ord  a  record  of  the  actual  business  done,  and  the  names  of  the 
judges  employed  are  discoverable  from  these  and  other  records. 
General  con-  So  far  then  as  concerns  the  framework  of  the  supreme  judi- 
the  fn-owth  cature,  our  conclusion  for  the  present  is  this  :  fi-ora  the  year 
1179  sessions  of  '  justitiarii  in  Banco  ^'  are  regularly  held  in  the 
Curia  Regis,  nominally  but  not  actually  'coram  rege.'  These 
justices  are  a  selection  from  a  much  lai'ger  staff,  before  whom 
Exchequer  business  is  done,  and  who  undertake  the  work  of  the 
circuits  :  and  it  would  appear  probable  that  the  selection  was 
altered  from  time  to  time,  possibly  from  year  to  year.  Their 
work  was  to  hear  all  suits  that  were  brought  before  the  king, 
not  only  criminal  but  civil,  cases  in  which  the  revenue  or  rights 
of  the  king  Avere  touched,  and  cases  of  private  litigation  with 
which  the  king,  except  as  supreme  judge,  had  no  concern  :  all  the 
business  in  fact  which  came  at  a  later  period  before  the  courts 
of  King's  Bench,  Exchequer,  and  Common  Pleas.  Although 

'  Bened.  i.  238  ;  R.  de  Diceto,  c.  605. 

^  Glanvill,  lib.  ii.  6  ;  viii.  c.  I  ;  xi.  c.  I :  '  coram  Justitiis  Domini  Regis  in 
banco  residentibus.'  Coke's  notion  that  by  thi.s  session  of  the  judtjes  the 
Common  Bench  or  Court  of  Common  Pleas  is  meant,  is  mentioned  by  M;ido.x 
only  to  refute  it ;  Hist.  E.\ch.  p.  546.  Foss  also  argues  conclusively  aj;ainst 
it;  Judges  of  England, ii.  161.  See  also  Hardy's  Introduction  to  the  (^lose 
Rolls,  vol.  i.  pp.  XXV.  sq.  Instances  of  Final  C<mcords  made  before  the 
justices  of  the  Curia,  answering  to  those  described  l)y  Glanvill  as  made  before 
the  justices  in  Banco,  will  bo  found  in  Madox,  Fornuilare  Anglicanuni,  pp. 
317  sq.,  and  in  the  Fines  j)ublisLud  by  the  Record  Conmiission  ;  above, 
p.  598,  note  2. 
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their  deliberations  were  not  held  in  the  king's  presence,  they  The  later 

"  divisions  of 

followed  his  person,  or  the  justiciar  in  the  king  s  absence  ;  a  rule  the  courts, 
which  must  have  been  most  burdensome  to  ordinary  suitors,  and 
which  accordingly,  so  far  as  touches  private  civil  suits  or  '  com- 
munia  placita,'  was  abolished  by  Magna  Carta.  The  fixing  of 
the  Common  Pleas  at  Westminster  broke  up  the  unity  of  the 
Curia  * ;  but  it  was  not  until  the  end  of  the  reign  of  Henry  III 
that  the  general  staff  was  divided  into  three  distinct  and  per- 
manent bodies  of  judges,  each  under  its  OAvn  chief. 

But  the  court  or  courts  thus  organised  must  no  longer  be 
regarded  as  the  last  resource  of  suitors.  The  reservation  of  audience, 
knotty  cases  to  be  decided  by  the  king  with  the  council  of  his 
wise  men  cases  which,  as  we  learn  from  the  Dialogus  de  Scac- 
cario,  included  questions  of  revenue  as  well  as  of  law  in  general', 
continues  the  ancient  personal  jurisdiction  of  the  sovereign.  The 
very  act  that  seems  to  give  stability  and  consistency  to  the 
ordinary  jurisdiction  of  the  Curia,  reduces  it  to  a  lower  rank. 

The  judicial  supremacy  of  the  king  is  not  limited  or  fettered  by  The  judicial 
,1  1.11  rf  cf  ^  1  supremacy 

the  new  rule  ;  it  has  thrown  ofl  an  onshoot,  or,  as  the  astro-  of  the  king. 

nomical  theorists  would  say,  a  nebulous  envelope,  which  has  rolled 
up  into  a  compact  body,  but  the  old  nucleus  of  light  remains  un- 
impaired. The  royal  justice,  diffused  through  the  close  personal 
council*,  or  tempered  and  adapted  by  royal  grace  and  equity 
under  the  pen  of  the  chancellor or  exercised  in  the  national 

^  By  the  seventeenth  article  of  Maf,'na  Carta.  The  Provisions  of  the 
E.i(che(iii(jr,  12  K(iw.  I,  and  the  Articiili  .su])er  Cartas,  28  Edvv.  I,  c.  4,  forbid 
Coninion  Pleas  to  t>e  holden  henceforth  in  the  Exchequer. 

^  Above,  ]).  601.  The  same  principle  is  stated  in  the  Articles  of  the  Assize 
of  Northampton  ;  '  Nisi  tarn  {jrandls  sit  (luerela  quod  non  possit  deduci  sine 
domino  rege,  vel  talis  quam  justitiae  ei  reportent  pro  dubitatione  sua.' 

'  DialoguH,  i.  c.  8  :  '  Si  .  .  .  fieri  eontigerit,  ut  inter  ipHos  majores  dissensi- 
onis  oriatur  occaKio  . .  ,  honiin  omnium  oognitio  ipsi  princi))i  reserval)itur.' 

'  See  Sir  Francis  Palgrave's  E.s.say  on  tlie  .Jurisdiction  of  the  King's 
Council,  an<l  Dicey's  Essay  <m  the  I'rivy  Council. 

'  The  growth  of  tho  Chancellor's  jurisdiction  does  not  fall  within  the 
present  period  ;  but  the  increased  importance  of  his  position  is  remarkable, 
and  the  genu  of  his  future  functions  was  in  being  already.  William  Fitz- 
iStephen,  who  was  one  of  liecket's  clerks,  writes  thus :  '  Cancellarii  Ani;liao 
est  ut  secnnduH  a  rege  in  regno  habeatur,  ut  altera  parte  sigilli  regii,  quod 
et  ad  ejus  pertinet  custodian!,  propria  signet  mandata ;  ut  eapclla  regis  in 
ipsius  sit  dispositione  et  eura,  ut  vacantes  archiepiscopatus,  episciopatus,  ab- 
batias  et  baroiiias  cadentes  in  inauu  regis  ipse  Musuipiat  et  uuuservet ;  ut 
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Its  con-  assembly  as  in  the  ancient  witenagemot,  or  concentrated  in  the 
tinuity.        ^       ^  ■  . 

hands  of  an  irresponsible  executive  in  the  Star  Chamber,  has  for 

many  generations  and  in  many  various  forms  to  assert  its 

vitality,  unimpaired  by  its  successive  emanations. 

The  growth      In  tracing  the  history  of  the  central  judicature  we  have  had 

of  the  itme-  .  .  .  .  . 

ra^judica-  to  anticipate  the  leading  points  of  interest  in  the  development 

of  the  visitatorial  jurisdiction.     The  whole  may  be  briefly 

summed  up.     The  circuits  of  the  royal  officers  for  fiscal  and 

judicial  purposes,  which  we  have  traced  in  the  reign  of  Henry  I, 

continue  to  have  the  same  character  under  Henry  II,  the  judicial 

forms  following  rather  than  preceding  the  fiscal.    In  1 1 66  the 

itinerant  court  receives  new  and  full  instructions  from  the 

Assize  of  Clarendon,  but  it  is  still  the  Curia  Regis  in  progress, 

yormation    a  great  part  of  the  work  being  done  by  the  sheriffs  ^.    In  Ji'j6 

of  circuits,    six  circuits  are  formed,  eighteen  judges  are  specially  told  off  in 

six  detachments,  as  had  been  done  in  the  fiscal  iter  of  1 1 7  3  :  in 

1 1 78,  1 179,  and  1 1 80  there  seem  to  be  four  circuits,  and  the 

arrangements  in  the  later  years  vary  between  two  and  six. 

Under  Eichard  we  have  still  further  modifications,  and  the  same 

in  the  early  years  of  John,  none  of  them  however  involving  a  new 

principle  of  construction,  but  all  perhaps  implying  a  restriction 

omnibus  regis  adsit  consiliis,  ut  etiam  non  vocatus  accedat ;  ut  omnia 
sigilliferi  regii  clerici  sui  nianu  signentur,  omnia  cancellarii  consilio  dis- 
ponantur  ;  item  nt,  suffragantibus  ei  per  Dei  gratiam  vitae  meritis,  non 
moriatur  nisi  archiepiscopus  aut  episcopus,  si  voluerit.  Inde  est  quod  can- 
cellaria  emenda  non  est.'  V.  S.  Thoin.  i.  186.  The  Dialogus  de  Scaccario 
represents  the  justiciar  as  'primus  post  regem  the  term  'secundus  a 
rege  '  probably  means  next  after  the  justiciar ;  the  form  is  frequentlj'  used 
by  Becket's  fritnds.  The  Dialogus  (lib.  i.  c.  5)  confirms  most  of  the  state- 
ments of  the  biograjiher  just  cited ;  nothing  is  done  without  his  consent 
and  advice  either  in  the  Curia  or  in  the  Excheijuer  ;  he  has  charge  of  the 
royal  seal,  sealing  it  up  into  its  loculus  or  jjurse,  which  is  kept  by  the 
treasurer. 

The  statement  that  the  chancery  is  not  purchaseable  is  disproved  by  some 
important  exceptions.  See  above,  pp.  384, 497.  The  fact  that  the  chancellor 
was  always  in  attendance  on  the  king  led  to  the  petitions  for  royal  grace 
and  favour  being  entrusted  to  him,  first  for  custody,  and  afterwards  for 
hearing.  Hence  arose  the  equitable  jurisdiction  by  which  he  remedied  the 
'  summum  jus '  of  the  common  law  or  promised  remedies  in  cases  which 
were  not  provided  for  by  the  common  lawyers. 

'  Tlie  action  of  a  justice  itinerant  at  Bedford  in  1 163  was  one  of  the 
grounds  of  the  quarrel  between  the  king  and  Becket ;  the  judge  wjvs  Simon 
Fitz-Betcr,  who  had  ceiised  to  be  sheriff  of  Bedfordshire  two  years  before. 
Bog.  I'ont.  8.  T.  C.  i.  1 14. 
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of  the  local  iurisdictions  of  the  sheriff  and  the  shire-moot  ^    At  itinerant 
"  .  .  justices, 

last,  in  the  eighteenth  clause  of  ilagna  Carta,  the  king  under- 
takes to  send  two  justices  four  times  a  year  to  take  the  assizes 
of  Mort  d'ancestor,  Novel  disseisin,  and  Darrein  presentment. 
This  arrangement  proved  no  doubt  far  too  burdensome  to  be 
continued,  but  the  changes  indicated  in  the  re-issues  of  the 
Charter  and  earned  into  effect  in  periodical  iters  of  the  judges 
lie  beyond  our  present  inquiry.  The  justices  of  the  year 
1 176  are  the  first  to  whom  the  name  Justitiarii  Itiner antes  is 
given  in  the  Pii>e  Kolls:  the  commissioners  of  1170  are  called 
Barones  errantes :  '  perlustrantes  judices'  is  the  term  used  by 
the  author  of  Dialogus ;  the  sheriffs  were  the  '  errantes  justitiae ' 
known  to  John  of  Salisbury  in  1159.  The  various  applications 
of  the  terms  may  mark  the  growth  and  consolidation  of  a 
system  by  which  the  sheriffs  were  deprived  of  the  most  impor- 
tant of  their  functions. 

The  visits  of  the  itinerant  justices  form  the  link  between  the  The  courts 
Curia  Regis  and  the  Shii-e-moot,  between  royal  and  popular  tfces^^fuii 
justice,  between  the  old  system  and  the  new.    The  com-ts  in  courts, 
which  they  preside  are  the  ancient  county  courts,  under  new 
conditions,  but  substantially  identical  with  those  of  the  Anglo- 
Saxon  times.    The  full  shire-moot  consists,  as  before,  of  all  the 
lords  of  land  and  their  stewards,  and  the  representatives  of  the 
townships,  the  parish  priest,  the  reeve  and  four  men  from  each  ; 
but  the  times  of  meeting,  the  sphere  of  business,  and  the  nature 
of  procedure  during  the  period  before  us  have  undergone  gieat 
and  significant  changes,  some  of  which  can  be  minutely  traced, 
whilst  others  can  be  accounted  for  only  by  conjecture. 

The  Anglo-Saxon  shire-moot  was  held  twice  a  year :  the  Times  of 
county  court  of  Henry  I  was  held  as  it  had  been  in  King  poimt"^ 
Edward's  days,  that  is,  according  to  the  '  Leges  Henrici  I,*  twice 
a  year  still.  Yet  in  the  confirmation  of  the  Great  Charter, 
issued  by  Henry  III  in  12  17,  it  is  ordered  that  the  county  court 
shall  meet  not  more  than  once  a  month,  or  less  frequently  where 
such  has  been  the  custom.    It  is  not  easy  to  detcruiino  the  date 


'  Above,  pp.  505  sq. 
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Increase  of  or  the  causes  of  so  great  a  change.    Possibly  tlie  sheriffs  had 

smaU  suits  "  .     ^       ,  . 

in  the  abused  their  power  of  summoning  special  meetings  and  of  fining 
courts.  absentees;  a  custom  which  comes  into  prominence  in  the  reign 
of  Henry  III,  and  which  shows  that  it  was  the  direct  interest 
of  the  sheriffs  to  multiply  the  occasions  of  summons.  Possibly 
it  may  have  arisen  from  the  increase  of  business  under  the  new 
system  of  writs  and  assizes,  which  involved  the  frequent  adjourn- 
ment of  the  court  for  short  terms :  possibly  from  an  earlier  usage 
by  which  the  practice  of  the  county  court  was  assimilated  to 
that  of  the  hundred  with  the  special  object  of  determining  suits 
between  litigants  from  different  hundreds  or  liberties.  Or  it 
may  have  been  caused  by  the  gradual  withdrawal  of  the  more 
important  suits  from  the  shu  e-moot,  the  natural  result  of  which 
would  be  the  increase  of  the  number  of  less  important  meetings 
for  the  convenience  of  petty  suitors. 
Limitations  The  power  of  the  sheriff,  again,  had  been  very  much  limited, 
of  the  sheriff,  not  only  by  the  course  of  political  events  noticed  in  the  last 
chapter,  but  by  the  process  of  centering  the  administration  of 
justice  in  the  hands  of  the  itinerant  justices  and  the  Cui'ia 
B/Cgis, — a  process  the  stages  of  which  may  be  more  easily  traced. 
At  the  beginning  of  the  period  the  sheriffs  were  the  '  errantes 
justitiae,'  only  occasionally  superseded  and  superintended  by  the 
itinerant  justices.  As  sheriffs,  probably,  they  presided  in  the 
court  of  the  county  in  which  the  suitors  were  the  judges,  and 
were  answerable  for  the  maintenance  of  the  peace :  as  royal 
justices  they  acted  under  special  writ,  managed  the  pleas  of  the 
Crown,  and  conducted  the  tourn  and  leet,  or  the  courts  which 
were  afterwards  so  called.  In  ii66  they  were  still  in  the  same 
position ;  the  itinerant  justices  by  themselves,  and  the  sheriffs  by 
themselves,  received  and  acted  on  the  presentment  of  the  grand 
juries.  But  from  1170,  after  the  great  incpicst  into  their  exac- 
tions their  authority  is  more  and  more  limited.  In  the  Assize 
of  Northampton  they  are  rather  servants  than  colleagues  of  the 
itinerant  justices;  in  1194  it  is  provided  that  they  shall  no 
more  be  justices  in  their  own  counties,  and  the  elective  office  of 


'  Above,  p.  472. 
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coroner  is  instituted  to  relieve  them  from  the  duty  of  keeping  The  sheriff 
the  pleas  of  the  Crown  ^  In  1 1 95  the  duty  of  receiving  the  oath  hold  pleas  of 
of  the  peace  is  laid,  not  on  the  sheriffs,  but  on  knights  assigned 
in  each  county,  the  duty  of  the  sheriffs  being  only  to  receive  and 
keep  the  criminals  taken  by  these  knights  until  the  coming  of 
the  justices.  In  1215  the  barons  propose  that  the  sheriffs  shall 
no  longer  meddle  with  the  pleas  of  the  Crown,  without  the 
coroners  ^ ;  whilst  the  Great  Charter,  in  the  clause  founded  on 
that  proposal,  forbids  either  sheriff  or  coroner  to  hold  such  pleas 
at  all.  We  may  question  whether  these  regulations  were  strictly 
observed,  especially  as  before  the  year  1258  the  sheriffs  seem  to 
be  as  powerful  as  ever,  but  they  show  a  distinct  policy  of  sub- 
stituting the  action  of  the  justices  for  that  of  the  sheriffs,  a 
policy  which  might  have  led  to  judicial  absolutism  were  it  not 
that  the  growing  institution  of  trial  by  jury  vested  in  the  free- 
men of  the  county  far  more  legal  power  than  it  took  away  from 
the  sheriffs.  These  officers  too  had  long  ceased  even  remotely 
to  represent  the  local  feeling  or  interest. 

The  shire-moot  which  assembled  to  meet  the  itinerant  judges  The  fullest 
was,  however,  a  much  more  complete  representation  of  the  court  held 
county  than  the  ordinary  county  court  which  assembled  from  rant  jus-'"^ 
month  to  month.    The  great  franchises,  liberties,  and  manors 
which  by  their  tenure  were  exempted  from  shire-moot  and 
hundred  were,  before  these  visitors,  on  equal  terms  with  the 
freeholders  of  the  geldablc,  as  the  portion  of  the  county  was 
called,  which  had  not  fallen  into  the  franchises.    Not  even  the 
tenants  of  a  great  escheat  in  the  royal  hands  escaped  the  obli- 
gation to  attend  their  visitation'.    The  representation  was 
thoroughly  organised :  side  by  side  with  the  reeve  and  four 
men  of  the  rural  townships  appeared  the  twelve  legal  men  of 
each  of  the  chartered  boroughs  which  owed  no  suit  to  the 
ordinary  county  court"*.    In  the  formation  of  the  jury  of  pre- 

*  Above,  p.  505. 

'  Articles  of  tlic  Rarons,  art.  14;  Magna  Carta,  art.  24. 
'  AhhIzc  of  Clarendon,  art.  9,  11. 

*  ('barter  of  Dunwich,  Select  CharterB,  p.  303.  CustomH  of  Kent, 
Statutes  of  the  Realm,  i.  223.  InHtanccu  of  thin  sort  of  representation  taken 
from  the  Assize  Kolla  will  be  found  in  Eyton '«  History  of  Shropshire  in 
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E«presenta-  sentment  the  same  i)rinclple  is  as  clear :  each  hundred  supplies 
tive  juries.  '■ 

twelve  legal  men,  and  each  township  four,  to  make  report  to  the 

justices  under  the  Assize  of  Clarendon,  and  in  1194  twelve 
knights  from  each  hundred  answer  for  their  hundred  under  all 
the  articles  of  the  eyre,  whether  criminal,  civil,  or  fiscal  ^.  The 
court  thus  strengthened  and  consolidated,  is  adopted  by  the 
royal  officers  as  an  instrument  to  be  used  for  other  purposes. 
All  who  are  bound  to  attend  before  the  itinerant  justices  are 
compelled  to  attend  the  forest  courts  ^;  and  they  probably  form 
the  'plenus  comitatus'  which  elects,  according  to  ^lagna  Carta, 
the  knights  who  are  to  take  the  assizes,  and  the  twelve  knights 
who  are  to  inquire  into  the  abuses  which  Magna  Carta  was 
designed  to  reform. 
Institution  164.  It  is  in  the  new  system  of  recognition,  assizes,  and  present- 
step  in  the  ments  by  jury  that  we  find  the  most  distinct  traces  of  the  growth 
representa-  of  the  principle  of  representation ;  and  this  in  three  ways.  In 
tive  system,  ^j^^  place,  the  institution  of  the  jury  was  itself  based  on 
a  representative  idea  :  the  jurors,  to  whatever  fact  or  in  whatever 
capacity  they  swore,  declared  the  report  of  the  community  as  to 
the  fact  in  question.  In  the  second  place,  the  method  of  inquest 
was  in  England  brought  into  close  connexion  with  the  procedure 
of  the  shire-moot,  and  thus  the  inquisitorial  process,  whether  its 
object  was  the  recognition  of  a  right  or  the  presentment  of 
a  criminal,  was  from  the  moment  of  its  introduction  carried  on 
in  association  with  the  previously  existing  representative  in- 
stitutions, such  as  were  the  reeve  and  four  best  men,  the  twelve 
senior  thegns,  and  the  later  developments  of  the  same  practice 
which  have  been  just  enumerated  in  our  account  of  the  formation 
of  the  county  coui-t  and  the  usage  of  legal  assessment.  In  the 
third  place,  the  particular  expedients  adopted  for  the  regulation 

considerable  numbers.  Writs  of  Henry  III,  from  121 7  onw.anls,  are  found 
among  the  Close  Rolls,  ordering  the  summons  to  the  county  court  to 
bo  addressed  to  '  archbishops,  bishops,  alibots,  j)riors,  earls,  barons,  knights, 
and  freeholders ;  four  men  of  e.ach  township  and  twelve  burghers  of  each 
borough  to  meet  the  justices.'  Hot.  CI.  i.  380,  403,  473,  476 ;  Select 
Cliarters,  p.  349. 

'  Hoveden,  iii.  262  ;  above,  p.  505. 

*  Assize  of  Woodstock,  art.  11.    Cf.  Magna  Carta,  art.  44;  Carta  de 
Foresta,  art.  2  ;  Assize  of  Arms,  of  1253  ;  Select  Charters,  p.  365. 


XIII.] 


Origin  of  Juries. 


609 


of  the  inquests  paved  the  way  in  a  remarkable  manner  for  the 
system  of  county  representation  in  the  pai'liament  as  we  saw  it 
exemplified  on  the  first  occasion  of  its  appearance  in  the  reign 
of  John.  The  use  of  election  and  representation  in  the  courts 
of  law  furnished  a  precedent  for  the  representation  of  the 
county  by  two  sworn  knights  in  the  national  council.  On  each 
of  these  heads  some  detail  is  necessary  which  may  throw  light 
incidentally  on  some  kindred  points  of  interest. 

The  history  of  the  Jury  has  been  treated  by  various  writers  Trial  by  jury 

.  .  ....  variously 

from  every  possible  point  of  view*:  its  natural  origin,  its  his- treated. 

torical  development,  the  moral  ideas  on  which  it  is  founded,  and 

the  rational  analysis  of  its  legal  force,  have  all  been  discussed 

many  times  over  with  all  the  apparatus  of  learning  and  the 

acute  penetration  of  philosophical  research.    Some  of  these 

aspects  are  foreign  to  our  present  inquiry.    Yet  the  institution 

is  of  so  great  interest  both  in  itself  and  in  its  relations  that 

some  notice  of  it  is  indispensable. 

We  have  sketched,  in  an  earlier  stage  of  this  work,  the  forma-  Modes  of 

F    ■>  ■    •  •       n  .lie  among 

tion  01  the  primitive  Uennan  courts :  they  were  tribunals  of  the  German 

fully  qualified  members  of  the  community,  a  selection  it  might 

Ije  from  a  body  of  equally  competent  companions,  able  to  declare 

the  law  or  custom  of  the  countrj',  and  to  decide  what,  according 

to  that  custom,  should  be  done  in  the  particular  case  brought 

before  them.   They  were  not  set  to  decide  what  was  the  truth  of 

facts,  but  to  determine  what  action  was  to  be  taken  upon  proof 

given.    The  proof  was  itself  furnished  by  three  means,  the  oaths  Oaths, 

of  the  parties  to  the  suit  and  their  compurgators,  the  production  ordeal. 

of  witnesses,  and  the  use  of  the  ordeal :  the  practice  of  trial  by 

battle  being  a  sort  of  ultimate  expedient  to  obtain  a  practical 

decision,  an  expedient  partly  akin  to  the  ordeal  as  a  judgment 

of  God,  and  partly  based  on  the  idea  that  where  legal  measures 

had  failed  recourse  must  be  had  to  the  primitive  law  of  force, 

— the  feud  or  right  of  private  war, — only  regulated  as  far  aa 

'  See  Palgrave,  Rise  andProgress  of  the  English  Comnionwealth;  ror83rth, 
HiHtory  of  Trial  by  Jury  ;  Biener,  das  En(,'li»che  GeHchwornengericht  ; 
Oneist,  Self-Govemment,  i.  74  h<i.  ;  K.  M;iurur  in  the  Kritisclie  t'ebernchau, 
V.  pp.  180  sq.,  332  8<i. ;  aHjCl  Brunner,  Entstehung  der  Schwurgerichtc. 
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possible  by  law  and  regard  for  the  saving  of  life.    For  each  of 

these  methods  of  proof  there  were  minute  rules  and  formalities, 

the  infringement  or  neglect  of  which  put  the  offender  out  of 

court.    The  complainant  addressed  his  charge  to  the  defendant 

Formalism  in  solemn  traditional  form  ;  the  defendant  replied  to  the  com- 
ofthe  .  ... 

sjstem.      plainant  by  an  equally  solemn  verbal  and  logical  contradiction. 

The  compurgators  swore,  with  joined  hands  and  in  one  voice,  to 
the  purity  and  honesty  of  the  oath  of  their  principal "Where 
the  oath  was  inconclusive,  the  parties  brought  their  witnesses 
to  declare  such  knowledge  as  their  position  as  neighbours 
had  given  them ;  the  court  determined  the  point  to  which  the 
witnesses  must  swear,  and  they  swore  to  that  particular  fact 
They  were  not  examined  or  made  to  testify  all  they  knew  ;  but 
swore  to  the  fact  on  which  the  judges  determined  that  evidence 
should  be  taken.  If  the  witnesses  also  failed  the  ordeal  was  used. 
And  where  the  defeated  party  ventured  to  impugn  the  sentence 
thus  obtained,  he  might  challenge  the  determination  of  the  court 
by  appealing  the  members  of  it  to  trial  by  combat.  This  prac- 
tice, however  common  among  some  branches  of  the  German  stock, 
was  by  no  means  universal,  and,  as  has  been  pointed  out,  was 
not  practised  among  the  native  English. 
The  germ  of     In  these  most  primitive  proceedings  are  found  circumstances, 

thejui-\-  not  „  .  ,     .  , 

contained  in  which  on  a  superficial  view  seem  analogous  to  later  trial  by 
jury :  but  on  a  closer  inspection  they  warrant  no  distinct  im- 
pression of  the  kind.  The  ancient  judges  who  declare  the  law 
and  give  the  sentence — the  rachinburgii,  or  the  scabini — are  not 
in  any  respect  the  jurors  of  the  modern  system,  who  ascertain 
the  fact  by  hearing  and  balancing  evidence,  leaving  the  law 
and  sentence  to  the  presiding  magistrate  :  nor  are  the  ancient 
witnesses  who  depose  to  the  precise  point  in  dispute,  more  nearly 
akin  to  the  jurors  who  have  to  inquire  the  truth  and  declare 

'  The  Anglo-Saxon  forms  of  oath  may  be  found  in  the  Ancient  Laws, 
ed.  Thorpe,  pp.  76,  77.  The  oath  of  the  compurgator  runs  thus  :  '  On  thone 
Drihten     ath  is  cla'iie  and  unni.ene  the  N.  swor.' 

'  The  number  of  witnesses  recpiired  varied  in  the  different  nations;  the 
Saxon  and  Lombard  laws  required  two  at  lea.st  :  the  Havarian,  three  or 
more  :  the  Frank  laws,  seven  or  twelve,  according  to  the  iniportaace  of  the 
matter  in  question.    Brunner,  Schwurgericht,  p.  51. 
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the  result  of  the  inquiry,  than  to  the  modern  witnesses  who 
swear  to  speak  not  only  the  truth  and  nothing  but  the  truth,  but 
the  whole  truth.  The  compurgators  again  swear  to  confirm  the 
oath  of  their  principal,  and  have  nothing  in  common  with 
the  jury  but  the  fact  that  they  swear  ^    Yet  although  this  is  Yet  the  oath 

.    .  .  .       .  .  and  evidence 

distinctly  the  case,  the  procedure  in  question  is  a  step  in  the  are  of  a  re- 
history  of  the  jury:  the  first  form  in  which  the  jury  appears  character, 
is  that  of  witness,  and  the  principle  that  gives  force  to  that 
witness  is  the  idea  that  it  is  the  testimony  of  the  community  : 
even  the  idea  of  the  compurgatory  oath  is  not  without  the  same 
element ;  the  compurgators  must  be  possessed  of  qualities  and 
legal  qualifications  which  shall  secure  their  credibility. 

Beyond  this  stage,  modified  it  is  true  here  as  elsewhere  by  ^g^^^"^**" 
different  circumstances  and  local  usages,  the  Anglo-Saxon  system 
did  not  proceed.    The  comi)urgation,  the  sworn  witness,  and 
the  ordeal  supplied  the  proof;  and  the  sheriff"  with  his  fellows, 
the  bishop,  the  shire-thegns,  the  judices  and  juratores,  the 

suitors  of  the  court,  declared  the  law.    Only  in  the  law  of  The  twelve 

.  .  theKnsinthe 

Ethclred,  by  which  the  twelve  senior  thegns  in  each  wapentake  shire-moot. 

are  sworn  not  to  accuse  any  falsely*,  do  we  find  the  germ  of 

a  more  advanced  system,  in  which  the  community  seems  to 

undertake  the  duty  of  prosecution  :  but  the  interpretation  of 

the  passage  is  disputed,  and  its  bearing  contested,  although  it 

seems  to  imply  no  more  than  that  the  English  were  not  far  in 

arrear  of  the  Frank  jurisprudence. 

The  whole  system  of  recognition  by  sworn  in(iuest,  with  the  Recopiitions 

Single  exception,  if  it  be  an  exception,  which  has  just  been  iMtdiOim-iund 

mentioned,  was  introduced  into  England  by  the  Normans  :  the  ma.m. 

laws  of  Edward,  the  Domesday  Survey,  the  fiscal  recognitions 

of  the  reigns  of  William  Rufus  and  Henry  I',  are  distinctly 

a  novelty,  a  part  of  the  procedure  of  the  newly-dcvclopcd 

system  of  government.    Various  theories  have  been  invented 

for  their  origin.    Many  writers  of  authority  have  maintained 

that  the  entire  jury  system  is  indigenous  in  England,  some 


ForejUi,  Hiat.  of  Jury,  p.  83.  '  Above,  pp.  115,  396. 

'  Abovu,  pp.  385,  394,  395. 
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deriving  it  from  Celtic  tradition  based  on  the  principles  of 
Roman  law  and  adopted  by  the  Anglo-Saxons  and  Normans  from 
Varipus  the  people  they  had  conquered^.  Others  have  regarded  it  as 
the^national  a  product  of  that  legal  genius  of  the  Anglo-Saxons  of  which 
jury."°  Alfred  is  the  mythic  impersonation;  or  as  derived  by  that 
nation  from  the  customs  of  primitive  Germany  or  from  their  in- 
tercourse with  the  Danes.  Nor,  even  when  it  is  admitted  that  the 
system  of  recognition  was  introduced  from  Normandy,  have  legal 
writers  agreed  as  to  the  source  from  which  the  Normans  them- 
selves derived  it.  One  scholar  maintains  that  it  was  brought  by 
the  Norsemen  from  Scandinavia ;  another  that  it  was  derived  from 
the  processes  of  the  canon  law ;  another  that  it  was  developed 
on  Gallic  soil  from  Roman  principles  ;  another  that  it  came 
from  Asia  through  the  Crusades,  a  theory  wliicli  has  little  more 
to  recommend  it  than  the  still  wilder  supposition  that  it  is  of 
Slavonic  origin,  and  borrowed  by  the  Angles  and  Saxons  from 
their  neighbours  in  Northern  Europe.  But  all  these  theories  on 
examination  show  that  their  inventors  have  either  been  misled 
by  superficial  coincidences,  or  argue  on  hypothesis  only.  The 
only  principle  which  the  systems  on  which  the  theories  are  built 
have  in  common  is  the  use  of  the  oath  as  an  instrument  of 
judicial  procedure,  and  this  use  is  universal.  The  truth  seems 
to  be  that  the  inquest  by  sworn  recognitors  is  directly  derived 

'  According  to  Brunner,  pp.  11-19,  the  oriejin  of  the  jury  among  the 
Welsli,  from  whom  it  was  borrowed  by  the  Anglo-Saxons,  is  maintained  by 
PhUipps  (On  Juries)  and  Probert  (On  the  Ancient  Laws  of  Cambria) ; 
Sehlen,  S[)elman,  Coke,  Turner,  Phillips,  and  G.  L.  von  Maurer  regard  it 
as  a  product  of  Anglo-Saxon  genius.  Of  the  authors  who  hold  that  it  was 
imported  from  primitive  Germany,  Brunner  mentions  Bacon,  Montesquieu, 
Blackstone,  Savigny,  and  Nicliolson  in  the  preface  to  Wilkins'  Anglo-Saxon 
Laws ;  Worniius  and  Worsaae  held  that  it  was  derived  from  the  Norsemen 
through  the  Danes  ;  Hickes,  Reeves,  and  others,  that  it  was  derived  from 
the  Norsemen  through  the  Normans  of  the  Conquest ;  and  Konrad  Maurer, 
who  has  investigated  the  analogous  system  in  use  among  the  Norsemen, 
argues  for  a  common  North  German  origin,  from  whicli  the  principle  of  jury 
has  been  developed  in  different  ways  by  the  several  races  in  which  it  is 
found.  Of  those  writers  who  allow  that  it  is  of  Norman  introduction, 
Daniels  maintained  that  the  Nonnans  found  it  existing  in  France  ;  Miihl 
derived  it  from  the  usages  of  the  canon  law ;  Meyer  supposed  that  it  came 
from  Asia  by  way  of  the  Crusades;  Maciejowski  claimed  it  for  the  Sl.avonic 
neighbours  of  the  Angles  and  Saxons.  Tlie  tlieory  given  in  tlio  text  is 
mainly  that  of  Palgravo,  but  corrected  and  adjusted  by  the  recent  writings 
of  Dr.  Brunner. 
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from  the  Frank  Capitularies,  into  wliich  it  may  have  been  Thelnquests 
^  .  .  of  the  Frank 

adopted  from  the  fiscal  regulations  of  the  Theodosian  Code^,  kings. 

and  thus  own  some  distant  relationship  with  the  Roman  juris- 
prudence. The  Karolingian  kings  issued  instructions  to  their 
Missi  veiy  much  as  Hemy  II  issued  instructions  to  his  itinerant 
justices,  and  they  gave  special  commissions  of  inquiry  into  fiscal 
and  judicial  matters  to  he  answered  by  the  oath  of  swora  wit- 
nesses in  the  district  courts  These  answers  then  embodied 
the  belief  or  knowledge  of  the  local  court  as  representing  the 
community,  everj'  qualified  member  of  the  community  being 
a  member  also  of  the  court.  The  persistence  of  the  inquisitorial 
system  is  proved  not  only  by  Norman  charters  and  customs,  but 

'  Palgrave,  English  Commonwealth,  p.  271  ;  Brunner,  p.  87.  The  fol- 
lowinir  passages  from  the  Theodosian  Code  are  cited  by  Brunner:  'Super 
vacantibus  ac  caducis  .  .  .  certi  etiam  dirigantur  qui  cuncta  solerter  inquirant 
et  cujus  fuerint  facultates,  et  si  nemo  eas  sibi  jure  nititur  retentare.  Ac 
si  locum  fisco  factum  esse  claruerit  occupatis  prius  bonis  et  rerum  omnium 
descriptione  perfecta  .  .  .'  Cod.  Theod.  x.  10. 1.  1 1.  '  Ex  privatorum  .  .  .  sol- 
licitudine  contractuum  .  .  .  illis  .  . .  personis  a  quibus  pubiici  muneris  injuncta 
curantur,  nullum  fomitem  calumniae  patimur  litis  accendi.  Cur  enim 
continentiam  venditionis  alienae  inqui-sitio  palatina  rimetur  ?'  Ibid.  1.  29. 

*  The  following  instances  show  that  this  u.sage  was  applied  primarily  to 
cases  iti  wliich  the  royal  interests  were  concerned,  and  that  the  witnesses 
supplied  the  evidence  of  the  neighbourhood  :  '  Item  volumus  ut  omnis  inqui- 
sitio  quae  de  rebus  ad  jus  fisci  nostri  pertinentibus  facieuda  est,  non  per 
testes  qui  producti  fuerint  sed  per  illos  qui  in  eo  comitatu  meliores  et  vera- 
ciores  esse  cognoscuntur,  per  illoruni  testimonium  inquisitio  fiat,  et  juxta 
quod  illi  inde  testificati  fuerint  vel  contineantur  vel  reddantur.'  Capit.  829. 
§  2.  '  Ut  pa!;enses  per  sacramentum  aliorum  hominum  causas  non  inquiran- 
tur  nisi  tantiim  dominicas.'  Capit.  819.  §  i  ;  Brunner,  p.  88  ;  Baluze,  i. 
p.  409.  '  Ut  in  omni  comitatu  hi  qui  meliores  et  veraciores  inveniri  possunt 
eligantur  a  missis  nostris  ad  inquisiti(me8  faciendaa  et  rei  veritatem  dicen- 
dam  et  ut  adjutores  comitum  sint  ad  justitias  faciendas.'  Baluze,  i.  449. 
Tlie  best  instances  for  conjparison  are  the  Assizes  of  Clarendon  and 
Northampton,  the  Inquest  of  .Sheriffs,  and  the  Capitula  of  1 194  ;  they  may 
be  compared  with  the  capitula  data  missis  in  802,  e.g.  '  de  fidelitate  jusju- 
randum  ut  omnes  repromittant ; '  Baluze,  i.  267.  '  Iii<iuiratur  (pii  sunt  t|ui 
debent  domino  regi  liouiagium  et  non  fecerunt; '  Inquest  of  SheriHs,  art.  ji. 
'Item  justitiae  capiant  domini  regis  fidelitates;'  Ass.  Northampt.  art.  5. 
Or  again  on  the  subject  of  crimin.tls,  fugitives,  strangers,  forgers,  tlie  etfects 
of  war,  abundant  coincidences  of  the^most  striking  character  will  be  found 
in  the  capitularies  of  802,  806,  819,  829,  854,  860,  865.  The  following  ex- 
tract from  a  c;q)itulury  of  868  is  in  close  ])arallel  with  the  instructions  for 
the  Domesday  Inquest :  '  Inquintnt  quoque  cpiot  (canonici,  etc.)  tempore 
avi  nostri  Karoli  et  domiiii  genitoris  nostri  Illudoviei  unoqunque  in  loco 
fuerint  et  quot  modo  sint  ;  et  ubi  loea  a  Nortnumnis  sive  a  (piibuslibot  aliis 
destructa  et  penitus  adnullata,  (|uot  ibi  nunc  propter  paucit-ttoin  rerum  et 
devaotationeni  eorundein  coDiititui  vel  ordinari  possint;'  Baluze,  ii.  139. 
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The  Inquest  by  tlie  existence  of  the  kindrefl  principle,  undeveloped  indeed 

perpetuated        i       ^    e  •      ^      •  • 

in  Nor-  and  early  forgotten,  in  the  luiisprudence  of  the  rest  of  France  . 
mandy  fi-om  1,1111-  ,  -     -»x  i 

theKaio-  ilie  order  to  nola  such  inquest  was  a  royal,  or  in  aSJormandy 
t?mes"  a  ducal  privilege,  although  it  was  executed  by  the  ordinary  local 
officers ;  primarily  it  was  employed  to  ascertain  the  rights  and 
interests  of  the  Crown  ;  by  special  favour  permission  was  ob- 
tained to  use  it  in  the  concerns  of  the  chmxhes  and  of  private 
individuals  ^  Even  under  this  system  the  sworn  recognitors 
were  rather  witnesses  than  judge;^ ;  they  swore  to  facts  within 
their  own  knowledge  ;  the  magistrate  to  whom  the  inquiry  was 
entrusted  was  the  inquirer,  and  he  inquired  through  the  oath 
of  men  sworn  to  speak  the  truth  and  selected  in  consequence  of 
their  character  and  local  knowledge. 

This  was  the  Such  was  the  instrument  which,  introduced  in  its  rough  sim- 
source  of  .  . 

trial  by  jury,  plicity  at  the  Conquest,  was  developed  by  the  lawyers  of  the 
Plantagenet  period  into  the  modern  trial  by  jury.  Henrj'  II 
expanded  and  consolidated  the  system  so  much  that  he  was  not 
unnaturally  regarded  as  the  founder  of  it  in  its  English  character. 
From  being  an  exceptional  favour,  it  became  under  his  hand  a 
part  of  the  settled  law  of  the  land,  a  resource  which  was  open  to 

*  The  continuance  of  the  system  in  France  from  the  Karolingian  times 
and  through  the  Nonnan  period  is  proved  by  Dr.  Bruiiner  in  his  work  so 
.  frequently  referred  to  above.  The  most  curious  phaenonienon  in  connexion 
with  it  is  the  fact  that  it  was  only  on  English  soil  that  it  giiined  much 
development,  the  Norman  law3'ers  seeing  themselves  rapidly  outstripped  by 
those  of  England,  and  the  institution  withering  away  in  the  rest  of  France 
until  it  became  extinct. 

°  The  coincidences  between  the  practice  described  by  Glanvill  and  the 
usages  of  the  Great  Coutumier  of  Normandy  ha^e  of  course  led  to  two 
opposite  theories ;  one  that  the  Norman  usage  was  a  faulty  imitation  of 
the  English ;  the  other  that  the  system  was  transplanted  full-grown  from 
Nonuandy  to  England.  Neither  is  true  ;  the  system  of  recognition  existed 
in  Nonnandy  before  it  was  brought  to  England,  but  it  was  developed  in 
England,  and  that  development  probably  had  a  reflex  influence  on  Nor- 
mandy. It  would  be  wrong  to  suppose  that  the  Great  Corttumier  affords 
an  exact  picture  of  tlie  Normandy  even  of  Henry  TI's  reign,  much  more 
that  the  English  .system  developecl  from  a  genu  which  is  represented  by 
the  Great  Coutumier.  There  are  however  in  the  juinute  legal  peculiarities 
of  the  Nonnan  recognitions  iis  described  in  that  work,  .signs  of  a  primitive 
character,  a  simplicity  and  general  apidicability  which  seem  to  show  tiiat 
it  had  been  naturalised  there  in  a  much  earlier  form  than  it  was  in 
England,  and  this  confirms  the  historical  and  documentary  evidence.  The 
whole  subject  is  interesting,  but  it  involves  a  great  quantity  of  minute 
legal  details  wliich  have  very  slight  connexion  with  our  present  inquiries. 
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every  suitor.    The  recognitions  are  mentioned  by  Ralph  Niger*  Recogni- 

'  .  tionbyjuiy 

as  one  of  his  expedients  of  tyranny ;  by  Eanidf  Glan\"ill  as  a  said  to  be 

*  I'll     an  invention 

boon  conferred  by  royal  beneyolence  on  the  people,  and  with  the  of  Henry  II. 

counsel  and  consent  of  the  nobles.    John,  in  a  charter  granted 

to  the  church  of  Beverley,  forbids  that  the  rights  of  that  church 

should  be  damaged  by  assizes  or  recognitions,  and  adds  that  the 

pleas  shall  be  held  in  the  court  of  the  provost  as  they  were  in 

the  reign  of  Henry  I,  before  recognitions  or  assizes  had  been 

ordained  in  the  kingdom '.    So  early  had  Heniy  II  acquired 

the  fame  of  having  instituted  the  system,  which  he  had  indeed 

remodelled  and  made  a  part  of  the  common  right  of  his  subjects, 

but  which  had  certainly  existed  under  his  four  predecessors. 

The  application  of  the  principle  to  legal  matters — for  we  have  His  ^  of 

already  noticed  its  fiscal  use — may  be  placed  under  two  heads  :  assizes. 

the  inquest  in  civil  matters  exemplified  in  the  Great  Assize 

and  in  the  Assizes  of  Novel  disseisin,  Mort  d'ancester,  Darrein 

presentment,  and  others ;  and  the  inquest  of  presentment  in 

criminal  matters,  which  appears  in  the  Assizes  of  Clarendon  and 

Northampton.    The  Great  Assize  was,  according  to  Glanvill,  a  The  Great 

.  .  .  .  Assize, 

royal  boon  by  which  wholesome  provision  was  made  for  the  lives 

of  men  and  the  integrity  of  the  State,  so  that  in  maintaining 

their  right  to  the  possession  of  their  freeholds  the  suitors  may 

not  be  exposed  to  the  doubtful  issue  of  trial  by  battle.  This 

institution  proceeds  from  the  highest  ecjuity,  for  the  right  which 

after  much  and  long  delay  can  scarcely  be  said  to  be  proved  by 

battle,  is  by  the  beneficial  use  of  this  constitution  more  rapidly 

and  more  conveniently  demonstrated It  is  in  fact  the  most  An  wiuitabie 

institution. 

distinct  mark  of  the  original  equity  with  which  the  royal  juris- 
diction, as  civilisation  and  legal  knowledge  advanced,  was  applied 
to  remedy  the  evils  inherent  in  the  rough  and  indiscriniinating 
formality  of  the  popular  tribunals :  such  the  inquest  had  been 
under  the  Karolings,  such  was  the  recognition  or  assize  under 

'  Above,  p.  49'2,  note  I. 

'  '  Ubi  placita  inde  fuerunt  et  es-se  consueverunt  tempore  regis  Henrici 
patris  nostri  vel  temjMJre  Henrici  regis  avi  patriH  nostri,  antequam  recog- 
nitiones  vel  assisae  in  reajno  nostro  es.<ent  coiiMtitutae  .  .  .  d  .  .  8»  Oct.  anno 
regni  nostri  quarto.'    Houard,  Andennes  Loix,  ii.  i88. 

*  Glanvill,  de  Legibua,  ii.  7  ;  above,  p.  575. 
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Trial  by  the  Plantagenets.  The  trial  by  battle  was  in  England  an  in- 
hked?  novation ;  it  was  one  from  which  the  English  recoiled  as  an 
instrument  associated  with  tyranny,  if  not  devised  for  the  pur- 
poses of  tyrants ;  and  the  charters  of  the  boroughs  frequently 
contain  a  provision,  dearly  bought  no  doubt  but  greatly  valued, 
that  the  burghers  shall  not  be  liable  to  its  use^.  In  the  place 
of  this  barbarous  foreign  custom,  the  following  machinery  is 
applied  ;  the  possessor  of  the  freehold  in  dispute  applies  to  the 
Curia  Regis  to  stop  all  proceedings  in  the  local  courts  until  a 
recognition  has  taken  place  as  to  the  right  of  the  claimant^ : 

Process  of  and  thereupon  a  writ  is  issued  to  the  sheriff  to  that  effect.  The 
the  Great  .... 

Assize.        party  in  possession  is  thus  said  to  have  placed  himself  on  the 

assize  ;  and  the  next  step  is  taken  by  the  claimant,  who  demands 

a  writ  by  which  four  lawful  knights  of  the  county  or  neighboui'- 

hood  shall  be  emjjowered  to  choose  twelve  lawful  knights  of  the 

same  neighbourhood,  who  shall  declare  on  oath  which  of  the  two 

litigants  has  the  greater  right  to  the  land  in  question  ^.  The 

writ  accordingly  is  issued,  addressed  to  the  sheriff,  directing 

him  to  summon  four  knights  to  appear  at  Westminster  to  choose 

the  twelve.   They  appear  in  due  course,  and  under  oath  nominate 

the  twelve  recognitors,  who  are  then  summoned  to  appear  before 

the  king  or  his  justices  prepared  to  make  their  declaration*.  On 

the  day  fixed  they  present  themselves,  and  the  suit  proceeds ; 

if  the  twelve  are  acquainted  with  the  circumstances  in  dispute 

and  are  unanimous,  the  transaction  is  complete ;  they  ai-e  sworn 

Oath  of  the  'that  they  will  not  speak  falsehood  nor  conceal  truth'  according 
recognitors.  .  . 

to  knowledge  gained  by  eye-witness  or  '  bj  the  words  of  their 

fathers  and  by  such  words  as  they  are  bound  to  have  such  con- 
fidence in  as  if  they  were  their  own^'  The  declaration  made, 
the  sentence  is  issued.  If  however  the  twelve  knights  or  any 
of  them  are  ignorant,  or  if  they  disagree,  others  are  to  be  called 
in  who  have  the  requisite  information ;  and  when  the  complete 
number  of  twelve  unanimous  witnesses  will  depose  to  the  fact. 


'  See  the  Charter  of  London,  Select  Charters,  p.  103  ;  Winchester,  ib. 
p.  257  ;  liincolii,  ib.  p.  258  ;  above,  p.  425,  note  I. 

*  (Jianvill,  ii.  7.  '  s  Ibid.  c.  10. 

*  Ibid.  c.  12.  9  Ibid.  c.  17. 
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their  verdict  is  of  the  same  account.    The  proceeding  in  the  Other 

.  assizes. 

other  assizes  are  of  the  same  kind,  save  that  the  tweh  e  recogmtors 
are  nominated  by  the  sheriff  himself  without  the  intervention  of 
the  four  knights  electors  ^ 

The  date  of  the  original  enactment  of  the  Great  Assize  is  un-  Eecogni- 

°  .  .  .  tioiis  before 

known  ;  but  the  use  of  recognition  by  twelve  sworn  witnesses  the  itinerant 

.        .  .      .  .  justices, 

is  prescribed  in  the  Constitutions  of  Clarendon  for  cases  of  dis- 
pute as  to  lay  or  clerical  tenure '.  It  there  appears  as  a  part  of 
the  work  of  the  '  capitalis  justitia.'  From  Glanvill  it  is  clear 
that  such  litigation  might  be  transacted  before  the  itinerant 
justices  ;  and  the  Assize  of  Northampton  of  1176  places  among 
the  agenda  of  the  eyre  recognitions  of  the  seisin  of  heirs,  and 
of  '  disseisin  upon  the  assize,'  under  which  descriptions  we  may 
detect  the  cases  of  Mort  d'ancester  and  Novel  disseisin^.  In  1 194 
the  grand  jury  of  the  hundred  are  empowered  to  act  on  all  the 
business  of  the  session,  in  which  are  included  all  recognitions 
and  assizes  ordered  by  the  king's  writ,  and  even  recognitions 
under  the  Great  Assize  where  the  property  in  dispute  is  worth 
five  pounds  a  year  or  less*.  In  1198  the  sum  is  raised  to  ten 
pounds,  and  the  elections  under  the  Great  Assize  are  to  be  made 
before  the  itinerant  justices.  The  great  charter  of  John  likewise 
retains  the  three  recognitions  of  Novel  disseisin,  Mort  d'ancester, 
and  Darrein  presentment,  to  be  heard  in  the  quarterly-  county 
courts  by  the  justices  and  four  chosen  knights" :  and  the  charter 
of  1 2 1 7  orders  the  same  rule  to  be  observ  ed  once  a  year  ^,  except 
in  cases  of  Darrein  presentment,  which  are  reserved  for  the 
justices  of  the  bench.  The  recognitions  have  become  a  per- 
manent and  regular  part  of  the  county  business. 

The  development  of  the  jury  of  presentment  is,  after  itsThejurj  of 
reconstitution  or  creation  by  Henry  II,   marked  by  corre-  ofo^mi^K 
spending  stages  of  progress.    But  its  origin  is  less  clear.  By 
some  jurists  it  is  brought  into  close  connexion  with  the  system 

'  Glanvill,  lib.  xiii.  cc.  l,  2  sq. 

*  '  Reco^itione  rluodeciin  legalium  hominum.'   Art.  9 ;  Select  Charters, 
P-  133- 

'  Art.  5  ;  Select  Charters,  p.  145. 

*  Articles  2  and  18;  Select  Charters,  pp.  252,  253. 

'  Alt.  18.  •  Articles  13  and  15  ;  Select  Charters,  p.  336. 
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of  compurgation,  the  jurors  who  present  the  list  of  criminals 
representing  the  compurgators  of  the  accuser^  and  the  jurj- 
which  at  a  later  period  was  impannelled  to  traverse  the  pre- 
sentment, representing  the  compurgators  of  the  accused.  Others 
again  connect  it  with  the  supposed  institution  of  the  collective 
frankpledge,  the  corporate  responsibility  of  the  tithing,  the 
hundred,  and  the  shire  for  the  production  of  offenders,  which 
has  played  so  large  a  part  in  constitutional  theories,  hut  which 
rests  on  very  slight  foundation  of  fact ".  The  frithhorh  was 
neither  a  body  of  compurgators  nor  a  jury  of  presentment.  As 
a  matter  of  history  it  seems  lawful  to  regard  the  presentment  as 
a  part  of  the  duty  of  the  local  courts  for  which  an  immemorial 
antiquity  may  be  claimed  with  at  least  a  strong  probability. 
The  leet  juries  of  the  small  local  courts  do  not  draw  their  origin 
from  any  legal  enactment,  and  bear  every  mark  of  the  utmost 
antiquity.  By  them  amercements  are  still  made  and  present- 
ments offered  under  oath,  although  their  action  is  restricted  and 
superseded  by  newer  expedients.  But  their  procedure  affords 
some  waiTaut  for  believing  that  the  twelve  senior  thegns  who 
swore  in  the  county  court  to  accuse  none  falsely  were  a  jury  of 
presentment.  If  such  a  theory  be  accepted,  the  mention  of  the 
juratores  of  the  shire  and  hundred  which  occurs  in  the  Pipe  Roll 
of  Henry  I  is  accounted  for,  and  with  it  the  mention  of  a 
criminal  jury  in  the  Constitutions  of  Clarendon^.  The  obscurity 
of  this  side  of  the  subject  may  be  regarded  as  parallel  with  the 
scantiness  of  evidence  which  we  have  already  noticed  as  to  the 
recognition.  Frbm  the  year  1166  however  the  history  of  the 
criminal  jury  is  clear.  By  the  Assize  of  Clarendon  inquest  is 
to  be  made  through  each  county  and  through  each  hundred,  by 
twelve  lawful  men  of  the  hundi'ed  and  by  four  lawful  men  of 
each  township,  *  by  their  oath  that  they  will  speak  the  truth.' 


'  Tliis  in  tlie  theory  of  Kogge,  as  stated  by  Brunner,  pp.  25,  26.  Hickes 
long  a^o  stated  tlie  fact  that  there  is  no  real  connexion  bctwocn  jury  and 
com|)urgation.    The  common  use  of  the  nmnber  twelve  is  misleading. 

'  The  theory  of  (J.  L.  von  Maurer;  Hrunner,  p.  26. 

'  Const,  ('lar.  art.  6  :  '  Et  si  tales  fuerint  qui  culpantur  quod  non  velit 
vel  non  au<leat  ali((uis  eos  accusare,  vici^comes  ref|ui.-iitua  ah  e])iscopo  facict 
jurare  duodeciin  legates  honxines  de  vicineto,  seu  do  villa,  coram  episcopo, 
quod  indc  veritatom  secundiun  conacientiam  suani  manifestabunt.' 
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By  these  all  persons  of  evil  fame  are  to  be  presented  to  the  Procedure 
justices,  and  then  to  proceed  to  the  ordeal  :  if  they  fail  in  the  ment*^"* 
ordeal  they  undergo  the  legal  punishment;  if  they  sustain  the 
ordeal,  yet,  as  the  presentment  against  them  is  based  on  the  evi- 
dence cf  the  neighbourhood  on  the  score  of  bad  character,  they 
are  to  abjure  the  kingdom  Tlie  jury  of  presentment  is  reduced 
to  a  stUl  more  definite  form,  and  receives  a  more  distinct  repre- 
sentative character  in  the  Assize  of  Northampton  ',  and  in  the  Assize  of 

'  Aortnamp- 
Articles  of  Visitation  of  11 94  :  in  the  latter  capitulary  the  plan  ton,  and  eyre 

used  for  nominating  the  recognitors  of  the  Great  Assize  is 

applied  to  the  Grand  Jury,  for  so  the  body  now  constituted  may 

be  termed: — 'In  the  first  place,  four  knights  are  to  be  chosen 

from  the  whole  county,  who  by  their  oath  shall  choose  two  lawful 

knights  of  each  hundred  or  wapentake,  and  those  two  shall  choose 

upon  oath  ten  knights  of  each  hundred  or  wapentake,  or  if  knights 

be  wanting,  legal  and  free  men,  so  that  these  twelve  may  answer 

under  all  heads  concerning  their  whole  hundred  or  wapentake'.' 

The  heads  on  which  they  answer  include  not  only  the  assizes 

which  liave  been  already  referred  to  in  connexion  with  the  jury, 

but  all  tlie  pleas  of  the  Crown,  the  trial  of  malefactors  and  their 

receivers  as  well  as  a  vast  amount  of  fiscal  business.  The  later  Later  deve- 
11  r    I         •    •      1  •     lopment  of 

development  of  these  juries  does  not  fall  under  our  present  in- the  jury. 

quiry,  but  it  may  be  generally  stated  thus :  at  an  early  period, 
even  before  the  abolition  of  ordeal  by  the  Lateran  Council  of 
1 2 15,  a  petty  jury  was  allowed  to  disprove  the  truth  of  the  pre- 
sentment, and  after  the  abolition  of  ordeal  that  expedient  came 
into  general  use*.  The  further  change  in  the  character  of  the 
jurors,  by  which  they  became  judges  of  fact  instead  of  witnesses, 
is  common  to  the  civil  and  criminal  jury  alike.  As  it  became 
difficult  to  find  juries  personally  well  informed  as  to  the  point  at 
issue,  the  jurors  summoned  were  allowed  first  to  add  to  their 
number  j)crsons  who  possessed  the  requisite  knowledge,  under 

'  Assize  of  (Jlarendcn,  art.  I  ;  Select  Charters,  p.  137. 
*  Assize  of  Northamptini,  art.  I  ;  Rulect  Charters,  p.  143. 
'  Hoveden,  iii.  263;  Select  Charters,  p.  251. 

'  On  the  subsequent  history  of  criminal  jury,  see  Forsyth,  Trial  l)y 
Jury,  pp.  199  s(|.,  where  the  legal  (frowth  of  the  institution  is  traced  with 
admirable  cleamcsg. 
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Later         the  title  of  afforcement.    After  this  proceedinor  had  been  some 

character        .        .  _       ,  x  a 

of  jury.  time  in  use,  the  afforcing  jurors  were  separated  from  the  unin- 
formed jurors  and  relieved  them  altogether  from  their  character 
of  witnesses.  The  verdict  of  the  jury  no  longer  represented  their 
previous  knowledge  of  the  case,  but  the  result  of  the  evidence 
afforded  by  the  witnesses  of  the  fact ;  and  they  became  accord- 
ingly judges  of  the  fact,  the  law  being  declared  by  the  presiding 
officer  actincr  in  the  king's  name. 

In  all  these  points  we  see  distinctly  the  growth  of  a  principle 
of  representation,  especially  applied  to  the  work  of  the  county 
courts  or  growing  up  in  them.  The  'judicium  parium'  however, 
which  is  mentioned  in  Magna  Carta,  has  a  wider  application 
than  this.  It  covers  all  cases  of  amercement  in  the  county,  the 
hundi'ed,  and  the  manorial  courts,  and  exhibits  a  principle  which, 
rooted  in  primitive  antiquity,  is  capable  of  infinite  development 
and  beneficial  application  ;  and  this  we  have  seen  exemplified  in 
the  assessment  processes  described  above. 
Connerionof     It  remains  then  brieflv  to  point  out  the  dii-ect  connexion 

jury  with  the  ,      .  '       ,  .  t  i 

represents-  between  the  jury  svstem  and  countv  representation.  In  the 
five  system.        ,.                                     „             .."  . 

earliest  existing  records  ot  recognitions,  the  way  in  which  the 

jurors  are  to  be  selected  is  not  clearly  laid  down\  The  re- 
cognitioiLS  of  the  Xorman  reigns  are  regarded  as  acts  of  the 
county  coui-t,  and  the  possibility  of  election  by  the  suitors  is 
not  excluded :  it  is  however  more  probable  that  the  recognitors 
were  selected  by  the  sheriff,  possibly  by  rotation  from  a  general 
list,  possibly  according  to  their  nearness  to  the  spot  or  acquaint- 
ance with  the  business  in  hand.  On  the  institution  of  the 
assizes  of  Novel  disseisin,  Mort  d'ancester,  and  Darrein  pre- 
sentment, the  sheriff  summoned  the  requisite  number  of  jurors 
at  his  discretion,  and  the  plea  was  held  at  a  place  named  in 
the  writ  of  .summons,  in  such  a  way  as  to  imply  that  it  was  to  be 
heard  not  in  the  regular  county  court,  but  in  a  special  session'-. 


'  In  the  early  instances  given  by  Palgrave,  pp.  clxxviii  sq.,  we  have 
(l)  'quibu.s  (sc.  scyris)  congregatis,  eWjantur  phires  de  illis  Anglis  <|ui 
sciunt  quoniodo  terrae  jacebant,'  &c. ;  (2)  '  Fraecipio  quod  praecipia.-' 
Hamonem  filiuiii  Vitalis  et  probis  vicinis  de  Santwic,  quo»  Uatno  nominabU, 
ut  dicant  veritatem.'    See  above,  p.  395. 

'  Glan\-ill,  xiii.  3  :  '  Ab  initio  eligeodi  sunt  duodecim  liberi  et  legales 
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The  Great  Assize  was  differently  constituted :  there  the  sheriff  The  Recog- 

1  fiit'O'is  held 

nominated  four  electors  to  choose  the  twelve  recognitors,  and  in  the  county 
the  trial  took  place  before  the  justices  itinerant  in  the  county, 
or  before  the  court  at  Westminster^,    The  articles  of  1 194  place 
the  election  of  the  recognitors,  with  all  the  other  business  of  the 
eyre,  in  the  hands  of  the  grand  jury^  ;  those  of  1 198  direct  that 
it  shall  take  place  before  the  justices  in  the  full  county  court  ^ ; 
Magna  Carta  completes  the  process,  enacting  that  the  assizes 
shall  be  taken  quarterly  in  the  county  court  before  two  justices 
sent  by  the  king,  and  four  knights  of  the  county,  cliosen  by  the 
county*.    The  constitution  of  the  grand  jury  of  inquest  is  Method  of 
similarly  developed.     The  twelve  legal  knights  of  the  shire,  the  GranSVury. 
twelve  lawful  men  of  the  hundred,  and  the  four  men  of  the 
township  mentioned  in  the  Assize  of  Clarendon,  may  have  ap- 
peared in  rotation,  or  may  have  been  selected  by  the  sheriff  or  the 
hundredman  or  the  reeye  :  but  in  1194  they  are  nominated, 
through  a  process  of  cooptation,  by  four  elected  knights^.  These 
elected  knights  may  still  have  been  nominated  by  the  sheriff,  but 
it  is  more  probable  that  they  were  chosen  by  the  suitors,  first  Probably  a 
because  the  appointment  of  coroners,  which  is  directed  in  the  by  the 
same  document,  was  made  by  election  of  the  freeholders,  and 
intended  as  a  check  on  the  power  of  the  sheriff®;  and,  secondly, 
because  the  terra  '  eligcndi '  may  be  reasonably  interpreted  by 
tlie  clause  of  Magna  Carta  just  referred  to^.     The  mode  of 
nominating  the  grand  jury  was  modified  in  later  practice,  and 

homines  de  vicineto  secunduin  fomiam  in  brevi  expressam.'    The  writ 
merely  orderB  the  sheriff  to  summon  and  '  imbreviate  '  twelve  recognitors. 
Even  here  however  there  was  room  for  a  real  election. 
'  Glanvill,  ii.  lo-i  2. 

'  Art.  2  :  'Item  de  omnibus  recognitionibus,'  &c.    Above,  p.  617. 
'  '  Et  capientur  coram  eis  eloctiones  nia<^nae  assis-ae  jier  mandatum 
domini  regis  vel  ejus  capitalis  jiistitiae.'    Hovuden,  iv,  61. 
♦  Art.  18. 

'  In  primis  eligendi  sunt  quatuor  milites  de  toto  comitatu,  qui  per 
sacramentum  suum  eligant  duos  legates  milites  de  quolibet  iumdredo  vel 
wapentacco,  et  illi  duo  eligant  super  sacramentum  suum  x.  milites  do 
singulis  hundredis  vel  w.apentaccis  ;  vel  si  milites  defucrint,  legales  et 
liberos  homines,  ita  (piod  illi  xii.  in  simul  respondeant  de  omnibus  capitulia 
de  toto  hundredo  vel  wapentacco.'  Hoveden,  iii.  262. 
°  Ibid.  p.  263.    Art.  20. 

'  '  Cum  quatuor  inilitibus  cujuslibet  comitatus  olectis  per  comitutum.' 
Art.  i8. 
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Magna  Carta 
executed  on 
inquest  by 
twelve 
chosen 
knights  of 
each  shire. 


Council  at 
Oxford  in 

I3I3. 


the  element  of  popular  election  was  altogether  eliminated ;  in 
the  period  before  us,  however,  it  furnishes  an  important  illus- 
tration of  the  usage  of  election  which  was  so  soon  to  be  applied 
to  pai'liamentary  representation.  In  both  the  systems  of  judicial 
jury  we  have  thus  the  same  result,  a  body  of  four  knights  repre- 
senting the  county  court  for  this  special  purpose,  in  one  case 
certainly,  and  in  the  other  probably,  chosen  by  the  county  court 
itself.  In  the  fiscal  business  we  have  another  analogy  ;  the 
carucage  of  1198  is  assessed  before  a  knight  and  a  clerk  of  the 
Exchequer  acting  on  behalf  of  the  Crown,  and  the  sheriff  and 
lawful  knights  '  electi  ad  hoc '  acting  on  behalf  of  the  shire  :  it 
was  collected  by  two  knights  of  the  hundred,  who  paid  it  to  the 
sheriff,  and  he  accounted  for  it  at  the  Exchequer  ^  We  are  thus 
prepared  for  the  great  executory  measure  of  1 2 1 5,  under  which 
the  articles  of  the  charter  were  to  be  carried  out  by  an  inquest 
of  twelve  sworn  knights  in  each  county,  chosen  in  the  county 
court  and  of  the  county  itself  :  and  we  understand  the  summons 
to  the  council  at  Oxfoi'd  of  12 13,  in  which  the  sheriff  of  eacli 
county  is  ordered  to  send  four  discreet  men  of  his  county  to 
speak  with  the  king  on  the  lousiness  of  the  realm  In  the  four 
discreet  men  of  the  shire  we  detect  the  old  representative  idea 
of  the  four  good  men  of  the  township,  who  appeared  in  the 
shire-moot :  now  they  are  summoned  to  a  national  assembly 
which  is  itself  a  concentration  of  the  county  courts.  It  is  not 
however  yet  certain  whether  the  four  discreet  men,  the  pre- 
decessors of  the  two  discreet  knights  of  later  times,  were  on  this 
occasion  elected  by  the  shire.  On  the  analogy  of  the  other 
elections  it  might  be  presumed  that  they  were  ;  but  the  fact 
that  only  a  week's  notice  was  given  to  the  sheriffs  seems  to  pre- 
clude the  possibility  of  a  general  election.  Nor  is  it  necessary 
to  antedate  the  growth  of  an  institution,  when  the  later  steps 


'  Hoveden,  iv.  46  8q. ;  Select  Cliarter.s,  p.  249  ;  above,  p.  510. 

^  Art.  48:  '  Statini  iiuiuirantur  per  duoiiecini  niilitcs  juratos  de  eodem 
comitatu,  fpii  dobont  cligi  per  jjrobos  homines  ejusdem  comitatus.'  See 
also  Patent  Rolls,  i.  l8o;  Select  ("barters,  p.  29S. 

'  I'l  port  on  the  Dignity  of  a  Peer,  Ajjp.  i.  p.  2  :  '  Et  quatuor  discretos 
homines  de  comitatu  tuo  illuc  venire  i'aeias  ad  nog  ad  eundem  terminum  .ad 
loquenduti)  nobiscum  de  uejjotiis  reyni  nostri.' 
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of  its  development  are  distinctly  traceable.    Whether  or  no  the  The  ele- 

.  •  1    r     ments  of  a 

fourteenth  article  of  the  Great  Charter  intended  to  provide  lor  representa- 

.     ,  .  ■      ^  ■  e  1  1    1       r  system 

a  representation  of  the  minor  tenants-iu-chiei  by  a  body  01  at  work 

.  ,  xi  \li  •     before  the 

knights  elected  in  the  county  court,  we  see  now  the  three  prm-  Great 

ciples  involved  in  such  representation  already  in  full  working, 

although  not  as  yet  distinctly  combined  for  this  purpose.  We 

have  a  system  of  representation,  we  have  the  practice  of  election, 

and  we  have  a  concentration  of  the  shires  in  the  great  council. 

The  struggle  of  eighty  years  which  followed  the  act  of  Eunny- 

mede  not  only  had  to  vindicate  the  substantial  liberties  involved 

in  that  act,  but  to  sharpen  and  perfect  and  bring  into  effective 

and  combined  working  every  weapon  which,  forged  at  different 

times  and  for  different  purposes,  could  be  made  useful  for  the 

maintenance  of  self-government.     The  humble  processes  by  The  process 

which  men  had  made  their  by-laws  in  the  manorial  courts  and 

amerced  the  offenders ;  by  which  they  had  assessed  the  estates 

or  presented  the  report  of  their  neighbours  ;  by  which  they  had 

learned  to  work  with  the  judges  of  the  king's  court  for  the 

determination  of  questions  of  custom,  right,  justice,  and  equity, 

were  the  training  for  the  higher  functions,  in  which  they  were 

to  work  out  the  right  of  taxation,  legislation,  and  political 

determination  on  national  action. 

165.  The  history  of  the  towns  presents  some  points  of  marked  Growth  of 

contrast  with  that  of  the  shires  ;  and  these  shed  light  on  the  later 

separation  of  interest  between  tlie  two  classes  of  communities. 

The  whole  period  was  one  of  great  development  in  this  respect ; 

Henry  II  and  the  ministers  of  his  sons  encouraged  the  growth 

of  the  mercantile  spirit,  and  reaped  the  benefit  of  it  in  a  very 

great  increase  of  revenue.     The  privilejies  of  self-covernnient  Their  privi- 

"  .  leges  bought 

and  self-assessment,  exemption  from  the  interference  of  the  by  lines, 
sheriffs  and  their  arbitrary  exactions,  the  confirmation  of  guilds, 
the  securing  of  coiporate  pr6pcrty,  tlie  free  election  of  magis- 
trates, and  the  maintenance  of  ancient  customs,  in  many  cases 
to  the  exclusion  of  the  general  rcfoi-ms,  arc  all  of  them  mattc!rs 

of  grant  liberally  bestowed  or  sold  without  reservation.     The  of 

I.  f  Ti-  1      1  towns, 

charters  of  Richard  and  John  are  very  numerous  ;  those  of 

Henry  II  are  fewer  in  number,  and  do  not  furnish  us  witli  a 
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Pririieges  of  clue  to  anv  proErressive  policy  on  the  king's  part,  such  as  might 

towns  ob-  *  .  .  ^     1      '  & 

tainedby  have  been  inferred  from  his  eeneral  practice  in  other  matters, 
flue  and  ^  , 

charter.  In  those  few  to  which  an  approximate  date  can  be  assigned,  the 
privileges  granted  are  not  much  greater  than  was  the  case  in 
the  reign  of  Henry  I :  but  the  Pipe  Rolls  contain  great  numbers 
of  instances  in  which  the  purchase  of  additional  favours  is 
recorded.  In  some  of  these,  perhaps,  the  favour  is  obtained 
merely  for  the  single  occasion,  and  in  such  cases  no  charter  need 
have  been  drawn  up.  In  others,  where  a  permanent  privilege 
was  bought,  the  charter  in  which  it  was  contained  must  have 
been  lost  or  destroyed,  when  its  importance  bad  been  diminished 
by  a  new  grant  of  still  greater  favours.  The  charters  of  Richard 
belong  chiefly  to  his  early  years,  especially  to  the  first  year, 
when  he  was  anxiously  raising  money  for  the  Crusade.  Those 

Charters  of  of  John,  however,  extend  throughout  the  reign,  and  being 
enrolled  among  the  royal  records have  survived  in  great 
measure  the  dangers  in  which  the  earlier  grants  perished.  They 
exhibit  the  town  constitution  in  almost  every  stage  of  develop- 
ment, and  in  everj-  part  of  the  kingdom.  Helston  and  Hartle- 
pool are  alike  striving  for  municipal  organisation- :  one  town 
is  rich  enough  to  purchase  a  constitution  like  that  of  Oxford  or 
Winchester,  another  is  too  poor  or  too  humble  to  ask  for  more 
than  the  merchant  guild,  or  the  firma  hurgi,  or  the  condition  of 
a  free  borough^.  Amongst  the  more  privileged  communities 
great  varieties  of  custom  prevail,  and  provincial  laws  of  con- 
siderable antiquity  probably  underlie  the  customs  of  the  larger 
towns.  London,  "Winchester,  Oxford,  Norwich,  and  others, 
appear  as  typical  constitutions  on  the  model  of  which  privileges 
are  granted  to  the  more  humble  aspii-ants  * ;  and  to  their 

>  Rotuli  Chartarum,  edited  by  Sir  T.  Duffus  Hardy  in  1S37. 

'  Rot.  Chart,  pp.  86,  93  ;  Select  Charters,  pp.  305.  306. 

'  The  Hartlepool  charter  confirms  to  the  homines  of  Hartlepool  that  they 
be  free  burghers ;  that  of  Helston  begins  with  a  grant  that  it  l)e  a  free 
l>orouph,  and  have  a  merchant  guild  :  a  second  charter  to  Helston  con- 
tains the  settlement  of  the  ferm.  The  charter  of  Kingston  lets  the  ferm  to 
the  hominti' ;  Rot.  Chart,  p.  52. 

•  Hartlepool  in  to  have  the  same  rights  as  Newcastle ;  Beverley  as 
York  ;  Norwich,  Lincoln,  and  Northampton  as  London  ;  Winchester  is  the 
model  town  for  Wallingford,  Andover,  Salisbury,  Dchester ;  Oxford  for 
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practice  the  newly-enfranchised  boroughs  are  referred,  in  case  of  ^J^^g°/ 
a  dispute  as  to  the  interpretation  of  the  charter.  Thus,  beside  spirit, 
the  common  instinct  which  M'ould  lead  the  mercantile  com- 
munities to  act  together  in  cases  in  which  there  was  no  ground 
for  rivahy,  and  beside  the  common  privilege  which  exempted 
them  from  the  jurisdictions  to  which  their  country  neighbours 
were  amenable,  they  possessed  in  common  a  quantity  of  peculiar 
customs,  which  kept  the  burgenses  of  the  kingdom  as  a  class  by 
themselves,  although  they  never,  as  was  the  case  in  Scotland 
and  in  Germany,  adopted  a  confederate  bond  of  union  or 
organised  themselves  in  leagues. 

The  boroughs  under  Henry  I  had  probably,  when  they  The 
obtained  any  privilege  at  all,  obtained  the  confirmation  of  the  obtain  the 
merchant  guild,  and  by  the  agreement  for  the  jirina  burgi  ]\&*]Lin^^x.hI\r^^ ' 
limited  the  exactions  of  the  sheriff,  so  far  as  regarded  the  ferm,  and  exclud- 
although  the  taxes  properly  so  called,  especially  the  tallage,  were  mlddUnp'ot' 
still  collected  by  him.    They  had  also  in  some  cases  obtained  a 
right  to  have  all  causes  in  which  they  were  engaged  tried  with- 
in their  own  boundaries.     If  then  the  sheriff  still  retained 
judicial  authority  over  them  he  must  come  and  hold  his  court 
among  them.      But  such  a  jjractice,  whilst  in  one  respect  it 
saved  them  from  the  risks  of  the  county  court,  in  another 
exposed  them  to  the  exactions  of  the  sheriff,  who  might  come 
and  hold  '  scotale '  at  his  convenience,  and  so  wring  money  from 
his  entertainers.    It  was  therefore  a  great  point  to  exclude  the 
sheriff  altogether ;  and  in  order  to  do  this,  an  independent 
magistracy  must  be  founded,  the  right  of  election  obtained,  and 
a  power  to  treat  directly  with  the  royal  officers  on  the  questions 
of  taxation.    These  then  are  the  points  most  commonly  secured 
by  fine  or  charter. 

The  right  of  excluding  the  sheriff  and  having  their  own  pleas 
decided  on  their  own  ground  '  involved  their  exemption  from 

Yarmouth  ami  Lynii ;  Winchester  or  Oxftird  for  Portsmouth  and  Marl- 
borough ;  Wincliester  or  L"n<lnn  for  Wilton  ;  liaunccstnn  for  HelHton  ; 
York  for  Scarborough;  Bristol  for  Dublin;  Northampton  for  Grimsby; 
Hastings  for  Uoniney. 

'  E.g.  in  the  thirty-first  year  of  Henry  II  the  men  of  Cambri<lge  pay 
300  marks  of  silver  and  a  mark  of  gold  to  have  their  town  at  ferm  and 

S  S 
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They  are  the  ordinary  sessions  of  the  county  court ;  and,  as  their  customs 
from  the  Were  confiiTned  by  the  same  act  that  served  to  exempt  them, 
and  hun-  they  lost  the  benefit,  or  escaped  the  burden,  of  innovation.  The 
exemption  of  the  citizens  of  London,  Winchester,  and  other 
towns  from  the  duellum^,  after  it  had  been  introduced  into  the 
shire-moot,  no  doubt  arose  in  some  degree  from  this :  when  the 
Assize  of  Clarendon,  by  introducing  the  inquest  by  presentment 
into  the  county  court,  abolished  there  the  practice  of  com- 
purgation, sending  the  accused  persons  directly  to  the  ordeal, 
the  burghers  lost  the  benefit  of  the  change,  and  long  retained 
compurgation  as  the  customary  mode  of  defence  guaranteed  to 

They  are  them  by  their  charters  ^.  From  the  visitations  of  the  itinerant 
represented   .      .  ,     .       .      ,  . 

in  the  courts  lustices  however  they  were  not  exempted ;  but  in  their  courts 
held  by  the  . 

itinerant     they  obtained  special  pri\nleges.    The  burghers  of  Dunwich  and 
other  tovms  were  represented  by  twelve  lawful  men  just  as  if 
they  were  independent  hundreds ;  and  they  were  amerced  by 
a  mixed  juiy,  six  men  of  their  own  body  and  six  strangers  ^. 
They  obtain     These  privileges  involved  almost  of  necessity  a  remodelling  of 
electing"^     the  local  magistracy :  the  right  of  electing  their  own  reeve  or 
thei^magis-  pj.j^gpQgj^ug  ^jjg  least  important  of  the  royal  gifts.  This 

does  not  appear  in  the  charters  of  Henry  II ;  it  is  found  occa- 
sionally in  those  of  Richard  *,  and  very  commonly  in  those  of 
John.  It  does  not  however  seem  certain  that  this  difierence 
implies  an  advance  towards  freedom  in  the  matter ;  and  it  is  not 
improbable  that  whilst  the  boroughs  continued  under  the 
management  of  the  sheriff,  an  ofiice  of  so  little  practical  import- 

*ne  vicecomes  se  inde  intromittat ; '  here  inde  may  refer  only  to  the  femi. 
John's  charter  (Rot.  Chart,  p.  83)  grants  to  them  'quod  nullus  eoruni 
placitet  extra  muroa  burgi  (!•;  Cantebruge  de  ullo  placito  praeter  placita  ile 
tenuris  exterioribus,  exceptis!  monetariis  et  miiiistris  no8tri.s.'  The  charter 
to  Dunwich  grants  that  the  burghers  '  uullam  sectara  faciant  comitatus  vel 
hundredoruni  nisi  coram  justitiis  nostria.'    lb.  p.  51. 

'  '  Quod  nullus  eorum  faciat  duellum,  et  quod  de  placitis  ad  coronain 
pertinentibus  se  possint  thsrationare  secundum  consuetudinem  civiuin 
civitatis  Londoniarum.'    Charter  of  Northampton,  Rot.  Chart,  p.  45. 

'  See  Palgrave,  English  Commonwealth,  pp.  217,  259. 

'  'Et  cum  summoniti  fueriiit  esse  coram  justitiis,  mittnnt  pro  se  xii 
legales  homines  de  burgo  suo  i\m  sint  pro  eis  omnibus.;  et  si  forte  amerciari 
debuerint,  per  sex  probos  homines  de  burgo  suo  et  per  sex  probos  homines 
extra  burgum  amercientur.'    Rot.  Chart,  p.  51.    See  above,  p.  607. 

*  '  Et  cives  Lincolniae  faciant  pi  aepositum  quem  voluerint  de  se  per 
annum,  qui  sit  idoneus  nobis  et  eis.'    Foedera,  i.  52. 


XIII.]  Privileges  of  Towns.  637 

ance  as  that  of  the  reeve  may  have  been  filled  up  by  election.  Election  of 
Wnen  however  the  reeve  and  the  probi  homines  became  the  sHm  or 
governing  body,  it  may  well  be  supposed  that  the  appointment 
would  be  a  matter  of  serious  question.  The  citizens  of  Lincoln 
are  empowered  by  Richard  to  make  their  own  reeve,  who  is 
however  to  be  a  person  qualified  to  serve  both  them  and  the 
king ;  by  John  they  are  directed  to  choose  two,  who  will  be  re- 
ceived as  their  representatives  at  the  Exchequer.  The  burghers 
of  Nottingham,  according  to  John's  charter,  may  appoint  their 
reeve  annually,  but  the  king  reserves  the  power  of  removing  an 
unfit  person  :  those  of  Shrewsbury  choose  two,  of  whom  the 
sheriff  presents  one  at  the  Exchequer  :  those  of  Northampton, 
by  the  common  counsel  of  the  town,  are  to  choose  two  fit  persons 
and  present  them  to  the  sheriff,  who  will  present  one  of  them 
at  the  Exchequer  to  pay  their  own  ferm Both  Lincoln  and  Election  of 
Northampton  are  to  choose  four  coroners,  to  keep  the  pleas  of  the  coroners. 
Crown  and  be  a  check  on  the  reeves.  Under  these  magistrates 
the  old  local  courts  retained  their  organisation,  or  modified  it 
only  by  the  mixture  of  the  guild  customs,  which  were  also  of 
great  antiquity  ^  The  new  borough  courts  were  the  old  courts  ' 
of  the  township,  the  hundred,  and  the  shire  under  new  names  *. 

The  financial  arrangements  of  the  towns  have  been  already  Nejrotiatione 
mentioned  under  the  head  of  taxation.    From  the  Pipe  Rolls  roupCwith 
and  the  Dialogus  de  Scaccario  we  learn  that  they  made  their  quer^*'''^*" 
separate  terms  with  the  justices  of  the  Exchequer.    Besides  the 
common  payment  however,  the  richer   burghers  were  often 


'  The  Charters  will  be  found  in  the  Rot.  Chartarum  ;  that  of  Shrews- 
bury, p.  46 ;  Northampton,  p.  45  ;  Nottingham,  p.  39  ;  Lincoln,  p.  56 ; 
Gloucester,  p.  57  ;  Jp.swich,  p.  65. 

^  See  above,  pp.  412  wq.  The  ])a.ssagos  in  charters  which  refer  to  the  men 
of  the  merchant  guild  uh  distinct  from  the  body  of  burgliers,  as  at  Win- 
chester and  Gloucester,  probably  indicate  tliat  in  those  towns  the  private 
jurisdictions  of  tlie  bishop  or  otiiei'  lord  remained  apart  from  tiie  general 
borough  organisation,  or  were  not  consolidated  with  the  guild. 

'  Jolin  grants  to  the  burgliers  of  Ijcicestor  tliiit  all  sales  of  land  of  the 
town  that  take  place  in  the  porlmanmolc  sh.ill  be  valid  ;  Kot.  Chart,  p.  3a. 
The  courts-leet  of  t)ie  Lancjishire  boroughs  are  often  called  lagh-mooU  : 
and  there  are  many  other  forms.    See  above,  p.  421;. 

*  I  have  not  thought  it  necessary  to  recaj>itulatc  what  was  said  above, 
pp.  416,  417,  about  the  clause  of  enfranchisement :  which  became  probably 
a  part  of  the  common  law  before  the  reign  of  J  ohn. 
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onhe'°°  prevailed  on,  by  force  or  persuasion,  to  promise  additional  sums 
boroughs,  to  relieve  the  king's  necessities  ^  :  as  demesne  of  the  Crown,  for 
such  most  of  them  continued  to  be  even  by  the  terms  of  their 
enfranchisement,  they  were  subject  to  tallage  which,  although  it 
might  be  occasionally  mentioned  in  the  national  council,  was 
The  scotale.  levied  by  the  feudal  right  of  the  king  as  lord.  Next  to  this  the 
'  scotale  '  seems  to  have  been  the  most  burdensome  local  custom. 
The  nature  of  this  exaction  is  very  obscure.  It  was  however 
levied  by  the  sheriff  for  his  own  emolument,  probably  as  a 
reward  for  his  services  in  maintaining  the  peace  ;  and  was 
raised  by  a  process  similar  to  that  by  which  the  guilds  raised 
their  common  funds.  Whether  the  sheriff  could  compel  the 
burghers  to  make  offerings  of  malt  from  which  a  '  scotale '  was 
brewed,  the  proceeds  of  which  went  into  his  purse  ;  or  the  name 
simply  means  a  gathering  of  the  burghers  at  which  they  were 
compelled  to  promise  contributions  to  the  same  end,  or  at  which 
heavy  fines  for  non-attendance  were  inflicted,  it  is  difficult  to 
say  ^.  Whatever  it  was,  however,  it  was  a  burden  from  which 
the  towns  were  anxious  to  be  relieved,  and  the  relief  was  either 
a  step  towards,  or  a  result  of,  the  exemption  from  the  authority 
of  the  sherififs  ^.    Free  election  of  magistrates,  independent  ex- 

'  Like  the  benevolences  or  the  compulsory  loans  of  later  times :  e.sr. 
in  the  19th  of  Henry  II,  after  the  citizens  of  London  had  paid  .£666  13s.  4(7. 
de  novo  done,  Reiner  son  of  Berengar  pays  100  marks  de  proutisdone  sua. 
These  promises  are  however  more  frequent  in  the  cases  of  ecclesiastical 
persons,  in  which  it  might  be  more  important  to  recognise  the  voluntary 
character  of  the  payment.    See  Madox,  Hist.  Exch.  jtp.  404,  405. 

'  '  Scotales  were  abuses  put  upon  the  king's  people  by  his  officers,  who 
invited  them  to  drink  ale,  and  then  made  a  collection  to  the  intent  that 
they  shoidd  not  vex  or  inform  against  them  for  the  crimes  they  had  com- 
mitted or  .should  commit.'  Brady,  Boroughs,  A  pp.  p.  13.  The  derivation 
of  the  word  is  questionable  :  Spelman  thought  that  it  might  be  derived 
from  Scot  and  tallia,  in  the  sense  of  a  payment :  it  is  possible  tliat  the 
latter  syllable  may  be  connected  with  hall  (as  in  Gildhalla)  ;  but  the  con- 
nexion with  the  drinking  customs  is  quite  clear,  so  that  the  proi)ability  is 
in  favour  of  the  more  obvious  derivation  from  scot  (payment)  and  ale. 
The  Constitutions  of  1236  forljid  scutallae  along  with  aliae.  potatioies. 
Wilkins,i.636.  The  later  church-ale  was  a  custom  of  collecting  contributions 
of  malt  from  the  parisliioncrs,  with  which  a  quantity  of  .ale  was  brewed, 
and  sold  for  the  payment  of  church  expenses.  The  custom  of  fining  ab- 
sentees anil  drinking  the  fines  may  also  be  connected  witli  it. 

'  E.  g.  see  llichard's  charter  to  Winchester,  Select  Charters,  p.  258. 
Other  otticers  however  could  make  .scotale  besides  the  sheriff,  and  tlie  pro- 
hibition is  generally  extended  to  the  recie  and  other  royal  o(ficcr.s.  Sad 
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ercise  of  iurisdiction  in  tbeir  own  courts  and  by  their  own  Summary 

.    .         „    ,    .  of  town 

customs,  and  the  direct  negotiation  of  their  taxation  with  the  privileges, 
officers  of  the  Exchequer,  were  no  unimportant  steps  in  the 
attainment  of  municipal  independence.  Nor  was  any  such  step 
retraced ;  every  new  charter  confirmed,  and  many  of  them 
rehearsed  in  detail,  the  customs  allowed  by  the  earlier  grants 
which  they  superseded. 

The  city  of  London  still  furnishes  the  type  of  the  most  Changes  in 

.  _  .  the  consti- 

advanced  privilege,  and  the  greatest  amount  of  illustrative  tution  of 
.  .  London, 

detail.    Yet  even  the  history  of  Loudon  is  obscure.    "We  can 

trace  changes  in  the  constitution  of  the  sheriffdom,  we  have  the 
date  of  the  foundation  of  the  communa  and  the  mayoralty  ;  we 
come  upon  occasional  marks  of  royal  jealousy,  and  exaggerations 
of  civic  independence ;  we  can  see  two  parties  at  work,  the  one 
moved  by  the  court,  the  other  by  the  municipal  instinct  ;  we 
can  discern  the  points  at  issue  between  the  rich  and  the  poor. 
Still  these  features  scarcely  blend  into  a  distinct  pictui"e,  or 
furnish  a  consecutive  storj'. 

London  was  represented  at  the  Exchequer,  during  the  fii'st  The  sheriffs 
fifteen  years  of  Henry  II,  by  two  sheriffs,  instead  of  the  four 
who  appeared  in  11 30,  and  who  reappear  in  the  sixteenth  year. 
In  1174  the  smaller  number  recurs:  from  1182  to  1189  only 
one  sheriff  acts'.  At  the  coronation  of  Kichard  I  the  two 
sheriffs  are  Richard  Fitz-Eeiner  and  Henry  of  Cornhell,  the 
latter  of  whom  was  Master  of  the  Mint  and  sheriff  of  Kent'-; 
the  foiTuer  was  the  liead  of  a  great  civic  family;  his  father  Reiner 
had  been  sheriff  from  1155  to  11 70,  and  Berengar  his  grand- 
father may  not  iinprobal)ly  have  served  before  him.  In  the 
struggle  between  John  and  Longchamp  in  1191  these  two 

to  say,  even  the  archbishop  of  Canterbury  occasionally  did  it,  as  is  shown 
by  the  foUowins;  passngt  from  Somner  on  Gavelkind,  which  further  illus- 
trates the  nature  of  the  burden  :  '  Item  si  doniinus  archiepiscopus  fecerit 
scotiillani  infra  boscuni,  ((uilibet  terrani  tenens  duliit  ibi  pro  se  et  uxore  sua 
52  ob.  et  vidua  vel  koturius  I  ob.  '  ineniDrandum  qiiod  predicti  teneiites 
debent  de  cunsuutudine  inter  eos  facere  sccitalium  de  l6  den.  et  ob.  ita 
quod  de  singulis  6  denariis  detur  unus  denarius  et  obolus  ad  potondum 
bedello  domini  areluepiscopi  supra  dictum  feodum.' 

'  See  the  thirty-first  Itcport  of  the  Deputy  Keeper  of  the  Records,  pp. 
307,  308;  Madux,  Firina  Hurj^,  pp.  164,  165. 

Madox.  Hist.  Exch.  p.  631  ;  llovedeu,  iii.  prcf.  p[).  Ixxvii,  Ixxviii. 
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magnates  are  found  on  different  sides :  Richard  Fitz-Reiner  is 
the  host  and  supporter  of  John,  Henrj',  as  his  duty  to  the  court 
compelled  him,  takes  the  part  of  the  chancellor.  When  accord- 
ingly in  the  midst  of  the  struggle  John  took  the  oath  to  the 
communa  of  London  and  was  followed  by  the  whole  body  of 
barons  who  adhered  to  him,  it  is  probable  that  he  acted  at  the 
suggestion  of  Richard  Fitz-Reiner,  and  gave  completeness  to  a 
municipal  constitution  which  had  long  been  struggling  for  recog- 
nition^. Immediately  after  this  confirmation  of  the  communa 
we  find  Henry  the  son  of  Alwyn  mayor  of  London^:  the  sheriffs 
cease  to  be  the  ruling  officers,  and  become  merely  the  financial 
representatives  of  the  citizens,  who  are  themselves  properly  the 
'fermers'  or  sheriffs  of  London  and  Middlesex^.  It  is  a  saying 
among  the  citizens,  that  '  come  what  may,  the  Londoners  should 
have  no  king  but  their  mayor.'  Henry  Fitz-Alwj^n  is  mayor  for 
life  :  two  years  after  his  death,  when  John,  a  month  before  the 
Great  Charter  was  extorted  from  him,  was  buying  help  on 
every  side,  he  granted  to  the  '  barones'  of  the  city  of  London 
the  right  of  annually  electing  the  mayor*.  The  privilege  was 
ineffectual  so  far  as  it  was  intended  to  win  the  support  of  the 
Londoners,  for  a  fortnight  after  it  was  granted  they  received  the 
barons  with  open  arms  ^.  The  duty  of  sustaining  their  privileges 
fell  accordingly  on  the  barons  :  their  customs  were  guaranteed 
by  the  thirteenth  article  of  the  Charter,  and  a  clause  was  added 
preserving  like  rights  to  all  the  cities,  boroughs,  towns,  and 
seaports  of  the  realm.  Lastly,  as  one  of  the  twentj^-five  barons 
chosen  to  execute  the  Charter,  appears  the  Mayor  of  London. 

The  establishment  of  the  corporate  character  of  the  city  under 
a  mayor  marks  the  victory  of  the  communal  principle  over  the 
more  ancient  shire  organisation  which  seems  to  have  displaced 
early  in  the  century  the  complicated  system  of  guild  and 
franchise.    It  also  marks  the  triumph  of  the  mercantile  over 


'  Gir.  Carab.  Ang.  Sac.  ii.  397.    Cf.  R.  Devizes,  p.  38  ;  R.  Diceto,  p.  664. 
'  Liber  de  Antiquis  Legibus,  p.  i.    He  was  one  of  the  trta-surers  of  the 
sum  raised  for  the  l<ing's  ransom  ;  Hoveden,  iii.  212. 
'  Madox,  Firina  lUirgi,  p.  165. 

*  Rot.  Chart,  p.  207;  Select  (Iharters,  p.  306.  It  is  dated  May  9,  1215. 
»  On  the  24th  of  May.    M.  Paris. 
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the  aristocratic  element.    Henry  Fitz-Alwyn  may  have  been  an  Mercantile 
hereditary  baron  of  London,  but  his  successors,  Serlo  le  Mercer,  the  ci^. 
Ralph  Eswy  the  goldsmith,  and  others,  were  clearly  tradesmen 
It  would,  doubtless,  be  unsafe  to  argue  that  mercantile  pursuits 
were  at  this  time  regarded  with  anything  like  contempt  in 
England.    The  feeling  is  one  of  the  results  of  the  growth  of 
fictitious  and  supei-ficial  chivalry  in  the  fourteenth  century. 
The  men  of  London  had  made  their  pilgi-images  to  Palestine, 
and  fought  their  sea  fights  on  the  way,  in  company  or  in 
emulation  with  the  noblest  of  the  Norman  lords.    The  story  of  Expeditions 
Gilbert  Becket  may  be  fabulous,  but  Andrew  of  London  and  his  citizens, 
fellow-citizens  in  1147  had  done  good  work  for  Christendom  at 
the  capture  of  Lisbon,  the  only  real  success  of  the  second 
Crusade^;  and  in  11 90  William  Titz-Osbert  and  Geoffrey  the 
goldsmith  of  London  were  among  the  chief  men  of  the  fleet 
which  saved  the  infant  kingdom  of  Portugal  from  Moorish  con- 
quest     The  struggle,  so  far  as  we  can  trace  it,  was  not  between 
nobility  and  trade,  but  between  the  territorial  franchise  and  the 
mercantile  guild.    Nor  was  the  victory  of  the  communa  to  any 
appreciable  degree  a  victory  of  the  Englishman  over  the  foreigner. 
The  population  of  London  was  less  English  probably  than  that  Foreign 
of  the  other  great  towns  such  as  Winchester  and  York.    The  the  city, 
names  of  the  leading  citizens  who  are  mentioned  throughout 
the  twelfth  century  are  with  few  exceptions,  such  as  Henry 
Fitz-AhvjT^i,  of  alien  derivation.    Richard  the  son  of  Reiner  the 
son  of  Berengar  was  very  probably  a  Lombard  by  descent  :  the 
influential  family  of  Bucquinte,  Bucca-uncta,  which  took  the  lead 
on  many  occasions,  can  hardly  have  been  other  than  Italian  * ; 
Gilbert  Becket  was  a  Norman.    The  form  of  the  communa  in 
which  the  corporate  life  asserted  its  independence  was  itself 

'  Liber  de  Antiquis  Legibus,  pp.  2,  3,  sq. 

'  Expu^^atio  LyxbonensiH,  p.  cxliv.  Henry  of  Huntinp^don  specially 
rein.irks  that  this  great  victory  was  won  not  Ijy  the  nobles,  but  by  men  of 
middle  rank. 

'  Hoveden,  iii.  42  :  Bened.  ii.  116. 

*  Andrew  of  Loiiddn,  tlio  li  iider  of  the  Londoners  at  Lisbon  iu  1 147,  is 
not  improbably  tlie  Andrew  Bncquinte  whose  son  Uich^rd  was  the  leader 
of  the  riotous  youni;  nobli's  of  the  eity  who  in  1177  furni.'shfd  a  precedent 
for  the  Mohawks  of  the  eighteenth  century.  Buuodict,  i.  155.  Cf.  I'ipo 
Roll  31  Henry  I,  pp.  145,  147. 
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foreign.    From  the  beginning  of  its  political  importance  London 

acts  constantly  as  the  purse,  sometimes  as  the  brain,  never  perhaps 

A  mercantile  in  its  whole  history  as  the  heart,  of  England.    The  victory  of  the 

commnna  is  no  guarantee  of  freedom  or  fair  treatment  to  the 

poorer  citizens  ;  we  no  sooner  find  it  in  supreme  authority  than 

the  riot  of  William  Fitz-Osbert  occurs  to  prove  that  an  oligarchy 

of  the  purse  has  as  little  of  tender  mercy  as  an  oligarchy  of  the 

sword.    The  real  importance  of  London  in  this  region  of  history 

is  rather  that  it  affords  an  example  of  local  independence  and 

close  organisation  which  serves  as  a  model  and  standard  for  other 

towns,  than  that  it  leads  the  way  to  the  attainment  of  general 

liberties  or  peculiarly  English  objects.    Still  its  position  and  the 

action  of  its  citizens  give  it  no  small  political  power,  and  no 

insignificant  place  in  history. 

Importance  166.  The  action  of  the  clergy  in  the  great  struggles  of  the 
of  tlic  clergy.  ■     •  ■ 

'  period  has  been  already  noted,  in  its  proper  proportion  to  the 

general  detail.    They  by  their  vindication  of  their  own  liberties 

showed  the  nation  that  other  liberties  might  be  vindicated  as 

well,  and  that  there  are  bounds  to  the  power  and  violence  of 

princes.    They  had  fought  the  battle  of  the  people  in  fighting 

their  own.    From  them  too,  as  subjects  and  not  merely  as 

churchmen,  tlie  first  movements  towards  national  action  had 

Their  inde-  come.  They  had  bound  up  the  wounds  of  the  perishing  State 
pendence.  .  1  a 

at  the  accession  of  Henry  II ;  they  had  furnished  the  first  if 

not  the  onlj'  champions  of  freedom  in  the  royal  councils,  where 
S.  Thomas,  S.  Hugh,  and  Archbishop  Geoffrey  had  had  courage 
to  speak  where  the  barons  were  silent.  They  had,  on  the  other 
side,  not,  it  may  be  fairly  allowed,  without  neglecting  their 
spiritual  work,  laboured  hard  to  reduce  the  business  of  govern- 
ment to  something  like  the  order  which  the  great  ecclesiastical 
organisation  of  the  West  impressed  on  every  branch  of  its 
Their  sense  administration.  What  the  Church  had  borrowed  from  the 
of  unity  Empire  in  this  respect  it  repaid  with  tenfold  interest  to  tlie 
rising  State  system  of  Europe.  And  this  M'as  especially  the 
case  in  England.  We  liave  seen  that  the  Anglo-Saxon  Church 
made  possible  and  opened  the  way  to  national  unity:  it  was 
the  common  Church  which  combined  Norman  and  Englishman 
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in  one  service,  when  law  and  language,  land  tenui-e  and  political  Their  sys- 

influence,  would  have  made  them  two  races  of  lords  and  slaves,  routine. 

It  was  the  action  of  Laufranc  and  Anselm  that  formed  the 

strongest  link  between  the  witenagemot  of  the  Confessor  and 

the  court  and  council  of  the  Conqueror  and  his  sons.    It  was 

the  hard  and  systematic  work  of  Roger  of  Salisbury  that  gave 

order  to  the  Exchequer  and  the  Curia.    The  work  of  Becket  as 

Chancellor  is  thrown  into  the  shade  by  his  later  histoiy,  but  he 

certainly  was  Henry's  right  hand  in  the  initial  reforms  of  the 

reign,  and  the  men  who  carried  out  those  reforms  in  a  direction 

contrary  to  the  policy  which  Becket  as  archbishop  adopted,  were 

men  who  trod  in  the  footsteps  of  his  earlier  life.  Hubert  Walter, 

the  administrator  of  Henry's  system,  who  under  Richard  and 

J ohn  had  completed  the  fabric  of  strong  government  by  means 

of  law,  and  Stephen  Langton,  who  deserves  more  than  any  other 

person  the  credit  of  undoing  the  mischiefs  that  arose  from  that 

system,  maintaining  the  law  by  making  the  national  AviU  the 

basis  of  the  strength  of  government,  were  both  representative 

men  of  the  English  Church.    No  doubt  there  were  evUs  in  the  Evil  of 

o  secular  em- 

secular  emplojTnents  of  these  great  prelates :  but  if  for  a  time  P'oyment, 
tlie  spiritual  work  of  the  Church  was  neglected,  and  unspiritual 
aims  fostered  within  her  pale,  the  State  gained  immensely  by  ^^^^y 
being  administered  by  statesmen  whose  first  ideas  of  order  were  usefulness, 
based  on  conscience  and  law  rather  than  on  brute  force.  Nor 
was  the  spiritual  part  of  the  work  unprovided  for.    Three  arch- 
bishops of  Canterbury,  Anselm,  Ralph,  and  William,  all  of  them 
belonging  to  the  religious  rather  than  the  secular  type,  had 
sanctioned  the  employment  of  Bishop  Roger  as  justiciar  ;  and 
without  the  consent  of  the  Pope,  it  is  said,  he  refused  to  bear 
the  title'.    Innocent  III,  when  he  insisted  that  Hubert  Walter 
should  resign  the  like  office,  showed  that  the  growing  sense  of 
the  age  forbade  what  so  great  a  saint  as  Anselm  had  connived 
at ;  but  that  growing  sense  had  been  educated  in  gieat  inea.sure 
by  the  system  which  it  was  soon  to  discard. 

It  is  however  in  the  details  of  mechanical  work  that  these 
remarks  help  to  illustmte  the  subject  of  this  chapter.  Tlie 
»  W.  Malmesb.  G.  II.  v.  §  408  ;  K.  Diceto,  c.  606. 
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Bearing  of    systematic  order  of  the  growine  polity  was  not  a  little  indebted 

clerical  in-  i      /.  •      i  i 

fluenc^on  to  the  fact  that  there  existed  in  the  Church  system  a  set  of 
models  of  work.  The  Church  had  its  ranks  and  degrees,  codes 
of  laws  and  rules  of  process,  its  councils  and  courts,  its  central 
and  provincial  jurisdictions,  its  peculiar  forms  of  trial  and  arbi- 
tration, its  system  of  Avrit  and  record.  In  a  crisis  in  which 
representation  and  election  were  growing  into  importance,  and 
in  which  all  forms  were  manipulated  by  clerical  administrators, 
the  newer  forms  must  needs  be  moulded  in  some  degree  on  the 

on  legisia-  older.  The  legislation  of  the  period,  the  assizes  and  constitu- 
tions, bear,  in  common  with  the  Karolingian  capitularies,  a  strong 
resemblance  to  ecclesiastical  canons,  a  form  which  was  universal 

lo«l  organi-  and  vigorous  when  the  capitulary  was  forgotten.  The  local  and 
temtorial  divisions  of  the  dioceses  made  indelible  the  civil 
boundaries  which  feudal  aggression  would  have  gladly  oblite- 
rated. The  archdeaconries,  deaneries,  and  parishes  preserved 
the  local  unities  in  which  they  had  themselves  originated,  and 
the  exempt  jurisdictions  of  the  convents  were  in  their  nature  an 
exact  parallel  with  the  franchises  of  the  feudal  lords,  and  in  the 
case  of  great  ecclesiastical  establishments,  possessed  both  cha- 

legal  prac-  racters.  The  assemblies  of  the  clerjn'  kept  up  forms  that  were 
tie©  ■  .  1  1 

easily  transferred  to  the  local  moots :  the  bishop's  visitation  was 

a  parallel  to  that  of  the  sheriff ;  the  metropoHtical  visitation  to 

that  of  the  Curia  or  Exchequer  ;  spiritual  excommunication  was 

parallel  with  civil  outlawry ;  clerical  procurations  with  royal 

purveyance  and  the  payments  to  the  sheriff  for  his  aid  ;  the 

share  of  the  clergy  in  determining  their  assessments  suggested 

the  like  action  on  the  part  of  the  lay  communities,  or  at  least 

familiarised  men  with  a  system  of  the  kind. 

on  Pepre-  In  no  particular  is  this  more  apparent  than  in  the  very  im- 
sentation.  .  ,      .  .         t  i 

portant  question  of  election  and  representation.    In  the  latter 

point  we  shall  be  able  to  trace,  as  we  proceed,  very  close  analogies : 
the  fact  that  the  early  representative  members  in  the  national 
council  were  frequently,  if  not  always,  invested  with  the  cha- 
racter of  procurators  or  proxies,  bearing  letters  of  credence  or 
ratification  that  empowered  them  to  act  on  behalf  of  their  con- 
stituents, suggests  at  once  that  the  custom  was  borrowed  from  the 
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ecclesiastical  practice  of  which  such  procuratorial  representation  Clerical  use 

.    .         7  .  of  repre- 

was  a  familiar  part,  in  necrotiation  with  the  Holy  See,  and  in  the  sentation 

.  '  and  election, 

formation  of  Church  councils  at  home.    The  appearance  of  the 

proctors  of  the  cathedral  and  diocesan  clergy  in  the  central 
assemblies  of  Church  and  State  precedes  by  a  few  years  the 
regular  incorporation  of  the  knights  of  the  shire  in  parliament ; 
and  Convocation  as  well  as  the  House  of  Commons  owes  its 
representative  character  to  the  great  period  of  definition,  the 
reign  of  Edward  I.  In  the  case  of  election  the  connection  is  per- 
haps less  close  :  but  there  can  be  little  doubt  that  the  struggles 
for  ecclesiastical  freedom  of  election  kept  in  use  forms  which 
made  the  extension  of  elective  liberty  possible  in  other  quarters. 
The  Church  recognised  three  modes  of  election:  the  'via  com-  Modes  of 
promissi,'  by  which  the  electors  deputed  to  a  small  committee  of  election, 
their  body — an  uneven  number,  three  or  five — the  function  of 
choosing  the  bishop  or  abbot ;  the  '  via  scrutinii,'  in  which  the 
several  votes  were  taken  in  order  and  the  choice  determined 
by  the  majority ;  and  the  '  via  inspirationis  Spiritus  Sancti,'  in 
which  at  one  moment,  and  in  one  breath,  the  whole  body  uttered 
the  name  of  the  same  person,  just  as  in  the  court  of  justice  the 
compurgators  took  their  oath.  The  last-mentioned  method  in  Ajialogy  of 
its  exact  form  was  of  course  inapplicable  to'  the  cases  of  popular 
election  ;  but  the  acclamations  of  the  crowd  of  suitors  at  the 
county  court  represents  a  similar  idea  ;  the  show  of  hands  corre- 
sponds with  the  '  via  scrutinii ' ;  and  the  '  via  compromissi '  has 
its  parallel  doubtless  in  the  gradual  reservation  of  the  choice 
of  members,  both  in  town  and  shire,  to  a  small  deputed  body', 
who  in  the  former  case  finally  engrossed  the  right  of  election. 

The  common  arrangement  of  the  early  medieval  courts,  by  System  of 
which  the  king's  chapel  was  made  the  depositor)'  of  writs  and 
records,  and  his  clerks  or  chaplains  the  framers  and  writers  of 
such  documents,  illustrates  another  side  of  the  same  general 
truth.    The  ecclesiastical  system  of  writ,  summons,  and  record 

'  It  is  not  perhaps  too  much  to  say  that  the  election  of  the  sworn 
knight"*  t<>  nominate  the  recoj,'nitors  of  the  Great  Asxize  was  a  distinct 
parallel  with  elections  made  'via  compromissi.'  The  deputies  of  the  eon- 
vent  at  Canterbury  who  carrictl  full  powers  to  the  Curia  Re^s  or  to  Rome 
were  compromissarii,  proctors  in  fiwt  of  that  church. 
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Records  and  was  probably,  in  England,  derived  from  the  extensive  docu- 
Eegisters.  mg^i^aiy  machineiy  of  the  Church  of  Rome,  which  in  its  turn 
was  derived  from  the  similar  practice  of  the  later  Empire  \  The 
writs  of  the  Xorman  Curia  may  not  improbably  have  been 
dra\vn  by  continuous  practice  from  the  foi-mulae  of  the  impe- 
rial system  of  the  Franks,  great  stores  of  which  are  to  be  foimd 
in  the  collections  of  Marculf  and  other  jurists  ^.  The  gi'owth  of 
the  system  is  accordingly  complex,  the  written  forms  of  pro- 
cedure, both  lay  and  clerical,  being  developed  side  by  side,  or  in 
constant  entanglement  with  one  another,  as  might  well  be  the 
case  when  they  were  drawn  up  by  the  same  writer.  It  is  however 
interesting  to  observe  that  the  custom  of  registering  the  acts  of 
court,  and  retaining  copies  of  all  letters  issued  by  the  king, 
seems  to  have  been  introduced  either  late  in  the  reign  of 
Increase      Henrv  II  or  under  Richard  and  John,  imder  whom,  as  has  been 

after  the  •  _  _  ' 

accession  of  already  mentioned,  the  great  series  of  national  records  bejriu. 

John.  •'  '  o  ... 

William  Longchamp,  the  chancellor  and  justiciar  of  Richard, 

who  with  all  his  great  faults  must  have  also  had  a  great  capacity 
for  business,  and  who,  as  we  learn  from  the  Red  Book  of  the 
Exchequer',  took  pains  to  make  himself  familiar  with  its  details, 
must  have  authorised,  perhaps  suggested,  the  enrolment  of  the 
acts  of  the  Curia  :  it  was  carried  out  under  his  vice-chancellor 
Episcopal  successor  Bishop  Eustace.    The  enrolment  of  charters  and 

registers.  letters  patent  and  close  begins  in  the  chancellorship  of  Hubert 
Walter,  and  is  cai-ried  out  by  Walter  de  Grey,  afterwards  arch- 
bishop of  York,  who  has  left  in  the  register  of  his  archiepi- 
scopal  acts  one  of  the  earliest  existing  record^  of  the  kind.  The 
Lincoln  registers  begin  with  the  acts  of  Bi.'^hop  Hugh  of  Wells, 
who  had  been  a  deputy  of  the  chancellor  from  1200  to  1209  V 

'  On  the  registration  of  papal  letters  see  the  preface  to  Jafie's  Regesta 
Pontificum,  and  also  to  his  Monumenta  Gregoriani.  Gregor)'  VII,  in  a 
letter  to  Hubert  of  Terouanne,  mentions  his  own  register.  The  practice 
existed  at  Ronae  from  the  dnys  of  Gregory  I  or  earlier ;  the  most  ancient 
remains  however  are  those  of  the  registers  of  Gregory  I,  John  VIII,  and 
Gregory  VII.    The  series  from  Innocent  III  to  Pius  V  is  complete. 

^  Illustrations  of  this  will  be  found  in  Brunner,  as  quoted  above,  p.  391. 

=■  Quoted  above,  p.  431,  note  4. 

*  Of  course  there  may  liave  been  episcopal  registers,  as  there  may  have 
been  royal  records,  earlier,  but  there  is  no  oaJence  that  such  existed.  The 
York  and  Lincoln  registers  are  the  most  ancient :  those  of  Canterbury 
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If  the  episcopal  registers  were  drawn  up  in  imitation  of  the  Papal 
royal  rolls,  the  latter  owed  both  idea  and  form  to  the  papal 
registry,  the  influence  of  which  was  under  Innocent  III  supreme 
in  Europe,  and  which  could  trace  its  method  through  the 
'  regesta '  of  Gregory  VII  and  the  earlier  popes,  to  the  practice 
of  the  ancient  republic.  In  such  matters  it  would  not  be  fair 
to  say  that  Church  and  State  borrowed  from  each  other ;  each 
had  a  vitality  and  a  development  of  its  own,  but  each  gained 
strength,  versatility,  and  definiteness  from  their  close  union ; 
and  that  close  union  was  made  closer  still  whilst  the  business 
of  the  two  was  conducted  by  the  same  administrators. 

167.  We  have  now,  however  imperfectly,  traced  the  process  Summary  of 
of  events  by  which  the  English  nation  had  reached  that  point  of  national 

,  .  ,  T     .  f.      -i  1    growth  and 

conscious  unity  and  identity  which  made  it  necessary  tor  it  to  organisa- 
act  as  a  self-governing  and  political  body,  a  self-reliant  and 
self-sustained  nation, — a  power  in  Europe,  basing  its  claims  for 
respect  not  on  the  accidental  position  or  foreign  acquisitions  of 
its  kings,  but  on  its  own  internal  strength  and  cohesion,  its 
growth  in  good  government,  and  its  capacity  for  a  share  in  the 
common  polity  of  Christendom.  We  have  also  tried  to  trace 
the  process  by  which  its  internal  organisation  had  been  so 
framed,  modified,  and  strengthened,  that  when  the  occasion 
came  it  was  able  to  answer  to  the  strain  :  by  which,  when  the 
need  of  representative  institutions  made  itself  felt,  the  mere 
concentration  and  adaptation  of  existing  machinery  supplied  all 
that  was  required.  The  century  that  follows  Magna  Carta  was 
an  age  of  growtli,  of  lu.\uriant,  even  premature,  development, 
the  end  of  which  was  to  strengthen  and  likewise  to  define  the 
several  constituent  parts  of  the  organic  whole.  The  three  estates 
made  their  way,  through  this  time  of  training,  to  a  realisation 
of  tiicir  distinct  identity,  and  gained  such  a  consciousness  of  their 

begin  in  1278;  Winchester  in  1282;  Exotcr  in  1257;  Hereford  in  1275; 
WorceHter  in  1268;  S.-vliKbury  in  1297;  Lichfield  in  1296;  Norwich  in 
1299;  CarliHle  in  1292;  the  other  geeH  have  records  Ijcginning  early  in  the 
next  century.  The  collection  of  letters,  hucIi  as  those  of  Laiifranc,".\nselni 
an<l  Beeket,  seeniH  to  have  been  a  literary  work  and  not  a  registration, 
although  in  many  points  it  anawertj  the  same  purpose. 
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Summary  of  distinct  si)heres  of  work  as  enabled  them  to  act  without  entan- 

the  points  of 

iiational  glemeiat  of  machinery  or  waste  of  power.  The  constitution 
which  reached  its  formal  and  definite  maturity  under  Edward  I 
had  to  learn  easy  and  economic  working  under  his  successors. 
In  that  lesson  it  had  also  severe  experiences  of  struggle,  defect, 
and  failure  :  its  representative  men  lose  the  grace  and  simplicity 
of  the  earlier  times ;  personal  and  territorial  aims  waste  the 
energies  of  the  better  and  wiser,  and  divide  into  permanent 
factions  the  ignorant  and  more  selfish.  Yet  the  continuity  of 
life,  and  the  continuity  of  national  purpose,  never  fails :  even 
the  great  struggle  of  all,  the  long  labour  that  extends  from  the 
Reformation  to  the  Revolution,  leaves  the  organisation,  the 
origin  of  which  we  have  been  tracing,  unbroken  in  its  conscious 
identity,  stronger  in  the  strength  in  which  it  has  persevered  and 
grown  mightier  through  trial.  The  further  investigation  of  this 
history  in  its  political  as  well  as  in  its  mechanical  aspect  must 
begin  from  Magna  Carta,  as  a  new  starting-point. 
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